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PREFACE. 

The  present  Reporter's  connection  with  the  Justiciary 
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Counsel,  and  to  his  brethren  at  the  bar  who  have  been 
engaged  in  justiciary  practice,  for  the  facilities  and 
assistance  they  have  at  all  times  so  readily  accorded  to 
him.  He  has  also  to  acknowledge  much  valuable  assist- 
ance in  the  preparation  of  some  of  the  concluding 
reports,  and  of  the  index  to  the  present  volume,  received 
from  Mr  James  Cathcart  White,  Advocate,  under  whose 
able  Editorship  the  series  will  in  future  be  continued. 
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ERRATA. 

Page     1,  on  first  line  of  rnbric,  for  "  lxxii.,"  read  "  ooLXxn.*' 
„       16,  on  last  line,  /or  "  o.  36,"  rtad  "  o.  101." 
„     150,  on  aeoond  line  of  rabrio, /or  <*xzxy.,"  mod  *<36;"  and  on 

seventh  line  of  rnbrio,  for  **  Act,"  read  "  Acts." 
„     208,  on  second  last  line,  for  *'  Brand,"  read  *<  R.  V.  CampbelL" 
„     483,  on  last  line,  for  "  charging,"  read  **  charged." 
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HIGH   COURT. 

Present, 
Lords  Young,  Craiohill,  and  Adam. 
Thompson  M'Mullan,  Appellant — Graham  Murray. 

AQAIKST 

Donald  MThee,  Eeepondent — Mackintosh, 

Broker — Statute  29  and  30  Vic,  c.  LXXIL,  secs.  172,  184,  and 
200,  Glasgow  Poucb  Act,  1866 — License — Eeleyanct — 
Proof. — In  an  Appeal  by  a  person  convicted  *  of  the  offence 
libelled '  upon  a  charge  under  sections  172,  184,  and  200  of  '  The 
Glasgow  Police  Act,  1866,'  of  having,  within  or  near  the  pre- 
mises occupied  by  him,  carried  on  the  trade  of  a  broker  within 
the  meaning  of  said  Act  without  having  obtained  a  license  so  to 
do,  by  *  purchasing  from  some  person  or  persons  to  the  com- 
plainer  unknown,  second-hand  articles  or  goods,  viz.,  twenty- 
three  and  a  half  or  thereby  potato  bags  which  had  been  in  use.' 
Held  that  the  complaint  was  relevant,  but  2d  (dtsaeniiente  Lord 
Craighill),  that  the  single  act  of  purchase  proved  was  not  suffi- 
cient to  establish  that  the  accused  carried  on  the  trade  of  a 
broker  as  defined  by  section  200  of  the  Statute. 

This  was  an  Appeal  at  the  instance  of  Thompson  1882. 
M'MuLLAN,  residing  at  Monteith  Row,  and  carrying  on  ^^^ 
business  as  a  broker  in  Spoutmonth,  both  in  Glasgow, 
against  a  conviction  and  sentence  pronounced  by  the 
Stipendiary  Magistrate  (Gemmel)  in  the  Central  Police  ^^^^ 
Court  of  Glasgow,  upon  a  complaint  at  the  instance  of  ^ 
Donald  MThee,  Procurator-Fiscal,  which  charged  the 
appellant  with  having,  on  or  about  the  fifth  da^  of  De- 
cember 1881  years,  within  or  near  the  store  or  other 
premises  occupied  or  possessed  by  him  the  said  Thompson 
M'Mullan,   situated  in  or  near  Spoutmouth,  Glasgow, 
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1882.     carried  on  the  trade  of  a  broker,  within  the  meaning  of 
N^.      *The  Glasgow  Police  Act,  1866,'   without  having  ob- 
^  ^   tained  a  license  so  to  do  from  the  Magistrates'  Committee 
of  the  city  of  Glasgow ;  and  this  the  said  Thompson 
^^eo^'  M'MuUan  did  by  then  and  there  purchasing  from  some 
^^^     person  or  persons  to  the  complainer  unknown,  second- 
hand articles  or  goods,  viz.,  twenty-three  and  a  half  or 
thereby  potato  bags  which  had  been  in  use,  in  contraven- 
tion of  the  said  Act,  particularly  sections  172  and  184 
thereof. 

The  following  was  the  conviction  and  sentence  com- 
plained of: — 

At  Glasgow,  the  Ist  day  of  February  1882  years,  in  presence  of 
John  Gemmel,  Esquire,  Police  Magistrate  of  the  City  and  Royal 
Burgh  of  Glasgow,  appeared  the  defender  the  said  Thompson 
M*Mullan ;  and  the  charge  having  been  read  over  to  him  he  pleaded 
not  guilty,  and  the  said  Magistrate  having  heard  the  said  defender  in 
answer  to  said  charge,  and  the  witnesses  adduced  having  been  examined 
on  oath  in  his  presence,  the  said  Magistrate,  on  the  evidence  adduced, 
finds  the  charge  proven,  and  convicts  the  said  defender  of  the  offence 
libelled.  In  respect  whereof  finds  the  said  defender  liable  in  a 
penalty  of  five  pounds,  and  in  default  of  payment  decerns  and  ad- 
judges the  said  defender  to  be  committed  to  the  prison  of  Glasgow, 
and  detained  therein,  subject  to  the  rules  thereof,  for  one  month  from 
this  date,  unless  said  penalty  be  sooner  paid,  and  grants  warrant  to 
ofiicers  of  Court  to  convey  the  said  defender  to  said  prison,  and  to  the 
keeper  thereof  to  receive  and  detain  him  accordingly. 

Graham  Murray,  for  the  appellant — The  .complaint 
is  irrelevant.  It  charges  the  appellant  with  having,  on  the 
date  and  at  the  place  libelled,  carried  on  the  trade  of  a 
broker,  within  the  meaning  of  *  The  Glasgow  Police  Act, 
1866,*  without  having  obtained  a  license  so  to  do.  It 
then  proceeds  :  '  And  this  he  did  by  then  and  there  pur- 
chasing from  some  person  or  persons  to  the  complainer 
unknown,  second-hand  articles  or  goods,  viz.,  twenty- 
three  and  a  half  or  thereby  potato  bags  which  had  been 
in  use/  But  it  omits  to  add  in  this  part  of  the  com- 
plaint, which  is  the  sequel  of  the  part  that  precedes,  that 
the  appellant  had  not  at  the  time  a  license.  Secondly, 
what  is  set  forth  in  the  complaint  does  not  amoimt  to  the 
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offence  in  the  Statute  (reads  sees.  172  and  200^).  .  What  1882. 
the  specification  of  the  offence  in  the  complaint  amounts  noTi. 
to  saying  is  that  any  person  who  buys  a  second-hand        ». 

article — an  article  which  has  been  in  use — is  guilty  of  a 

contravention  of  the  1 72d  section  of  the  Act.  Such  a  *fune  ^T* 
construction  would  lead  to  absurd  results.  The  offence  Appeal, 
as  defined  in  the  Statute  is  the  *  occupying  and  using  any 
building  or  part  of  a  building/  Ac,  *  as  a  dealer  in  second- 
hand goods  or  articles,  or  old  metals,  bones,  or  rags'  (reads 
sec.  200).  But  the  complaint  does  not  say  anything  about 
dealing,  and  does  not  say  that  any  premises  were  used  or 
occupied  by  the  appellant  as  a  dealer.  Nothing  is  averred 
m  it  which  amounts  to  carrying  on  the  trade  of  a  broker 
as  it  is  defined  by  section  200.  If  the  words  of  the  com- 
plaint be  read  or  inserted  into  the  conviction — which,  as 

1  Statute  29  and  30  Vic,  c.  CCLXXIII. 

Section  172.  Every  person  desirous  of  carrying  on  within  the  city 
any  of  the  following  trades,  as  more  particularly  defined  in  the  special 
provisions  relating  thereto,  shall  make  an  application  in  writing  to  the 
Magistrates'  Committee  for  a  license,  and  shall  sign  such  application 
and  deliver  it  to  the  clerk, — namely,  the  trades  of  a  hroker,  a  retailer 
of  fireworks,  a  driver  of  a  stage  or  hackney  carriage,  and  a  porter  or 
public  carter  standing  for  hire  in  any  public  or  private  street  or  court, 
or  a  chimney-sweep. 

Section  184.  Every  person  who  keeps,  uses,  or  lets  for  hire  within 
the  city  any  stage  or  hackney  carriage,  or  who  carries  on  any  of  the 
trades  hereinbefore  mentioned  without  a  certificate  or  license,  or  during 
the  time  that  such  certificate  or  license  is  suspended,  or  after  it  has 
been  revoked,  or  who,  in  his  application  to  the  Magistrates'  Committee, 
untruly  or  incorrectly  states  any  particular  which  he  is  by  the  Magi- 
strates' Committee  required  to  state  therein,  shall  be  liable  to  a  penalty 
not  exceeding  £5  for  the  first  oifence,  and  to  a  penalty  not  exceeding 
£10  for  each  subsequent  oifence. 

Section  200.  In  construing  the  general  provisions  relating  to  certi- 
ficates and  licenses,  and  the  provisions  classed  under  this  head  (Special 
Provisions — Pawnbrokers  and  Brokers),  the  following  words  shall 
have  the  meanings  hereinafter  attached  to  them,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction  : — The 
word  'Pawnbroker'  shall  mean,  &c.  The  word  *Proker'  shall  mean 
any  person  who  occupies  and  uses  any  building,  or  part  of  a  building, 
or  other  place,  including  a  stall  in  a  public  market,  as  a  dealer  in 
second-hand  goods  or  articles,  or  in  old  metals,  bones,  or  rags. 
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1882.  being  a  general  conviction  of  the  contravention  charged, 
N^.  refers  to  the  charge  in  the  complaint  for  the  specification 
^  of  the  offence — it  will  be  found  that  all  that  the  appel- 
-  ®**'— lant  has  been  convicted  of  is  that  which  follows  the 
!fuiie°9.  words,  *  and  this  the  said  Tliompson  M'MuUan  did  ; ' 
"Appe^!  and  when  so  read  the  conviction  does  not  amount 
to  the  offence  as  defined  in  sections  172  and  200. 
Further,  upon  the  merits,  the  interpretation  put  upon 
the  Statute  by  tlie  Magistrate  is  also  untenable.  The 
appellant  buys  both  new  and  second-hand  bags,  and 
these  he  principally  converts  into  smaller  bags  for  hold- 
ing rivets  ;  and  he  sells  these  wholesale.  If  regard  be 
had  to  the  other  trades  which  are  associated  in  the 
enactment  in  section  172  with  the  trade  of  broker  it  is 
clear  that  the  section  was  not  intended  to  be  applied  to 
the  style  of  wholesale  dealings  carried  on  by  the 
appellant ;  and  this  is  made  more  evident  by  a  reference 
to  the  regulations  regarding  the  offences  which  may 
be  committed  by  brokers  contained  in  section  206.  The 
section  provides  for  the  words  '  licensed  dealer  *  being 
painted  over  the  door  under  a  penalty,  and  prohibits 
under  a  penalty  articles  purchased  from  being  sold  till 
seven  days  have  elapsed.  These  regulations  are  in- 
applicable to  the  kind  of  business  which  is  carried  on 
by  the  appellant  They  might  with  equal  propriety  be 
applied  to  the  business  of  a  paper  maker ;  and  if  the 
Court  by  the  judgment  to  be  pronounced  in  this  Appeal 
were  to  constrain  him  to  subject  himself  to  them  he  will 
be  materially  hindered  in  carrying  on  the  wholesale 
operations  of  his  business  as  hitherto  conducted  by 
him. 

Lang,  for  the  respondent. — The  complaint  contains  the 
whole  of  the  elements  of  the  contravention  charged  as  it 
is  defined  by  the  Statute.  It  is  substantially  averred 
that  the  appellant  was  a  dealer  in  second-hand  articles, 
and  carried  on  the  trade  of  a  dealer  in  second-hand 
articles.  Section  200  defines  the  word  *  broker '  as 
meaning  (reads),  and  the  complaint  charges  him  with 
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having  carried  on  the  trade  of  broker  without  a  license  1882. 
within  premises  occupied  and  possessed  by  him,  within  nI^. 
which  premises  he  dealt,  'and  this'  he  ^did  by  then  ^^""f^ 
and  there  purchasing '  the  articles  libelled  in  contraven-  ^"^^^ 
tion  of  the  Statute.  That  incorporates  the  averment  in  ^*f^©T^ 
the  previous  part  of  the  charge,  and  makes  it  clear  that  ^pp^^L 
the  acts  alleged  to  have  been  carried  on  are  said  to  have 
been  carried  on  by  way  of  dealing.  It  is  said  that  he 
dealt  as  a  broker,  and  the  particular  instance  given  of  his 
80  dealing  is  by  then  and  there,  as  is  stated,  purchasing 
the  twenty-three  and  a  haK  bags  from  the  persons 
designed  in  contravention  of  the  Statute.  To  that  it 
might  be  pleaded  as  a  defence  that  the  purchase  was  not 
made  by  the  appellant  in  the  way  of  trade,  but  for  him- 
self;  but  on  the  contrary  he  here  pleads  that  he  is  a 
wholesale  dealer  in  old  and  new  bags,  and  that  the  pur- 
chase was  made  in  the  way  of  trade,  the  object  of  the 
plea  being  to  show  that  there  is  a  dijQTerence  between  a 
retail  and  wholesale  dealer,  and  that  the  Act  applies  to 
retail  dealers  only.  The  Magistrate  finds  it  proved  that 
he  sells  as  well  as  purchases  both  old  and  new  bags,  and 
he  is  convicted  of  carrying  on  the  trade  of  a  broker  by 
using  the  premises  libelled  as  a  dealer,  and  this  by  buy- 
ing the  bags  libelled.  The  Magistrate  therefore  was 
satisfied  that  this  was  a  purchase  in  the  course  of  dealing, 
and  if  the  words  of  the  complaint  be  inserted  into  the 
conviction,  which  is  a  general  conviction,  the  Magistrate 
has  so  found.  The  complaint  being  therefore,  we  sub- 
mit, perfectly  relevant,  the  conviction  is  also  relevant. 
So  that  whether  the  Case  be  taken  on  the  relevancy  or 
on  the  merits,  the  conviction  ought  to  be  sustained.  It  is 
very  necessary  in  order  to  assist  in  the  detection  of  thefts 
that  such  dealers  should  be  subject  to  the  regulations  con- 
tained in  the  Statute,  which  throw  no  obstacle  in  the  way 
of  carrying  on  legitimate  trade.  Why  should  the  appellant 
not  therefore  take  out  a  license  ?  He  cannot  be  heard 
to  plead  that  his  business  will  be  hindered. 
The  Court  at  the  first  calling  of  the  Case  on  February 
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1882.      28,  1882,  intimated  that  they  would  delay  pronouncing 

nTT.     judgment  in  order  to  afford  an  opportunity  to  the  parties 

V.        coming  to  an  arrangement,  and  it  was  suggested  that 

. ^^    upon  the  respondent  undertaking  not  to  insist  in  the 

^m!?a^'  enforcement  of  the  penalty  decerned  for  the  appellant 
^ppg^  might  take  out  a  license,  to  which  it  was  objected  on  his 
behalf  that  the  regulations  imposed  by  the  Statute  upon 
licensed  brokers  would  materially  interfere  with  the 
ca,rrying  on  of  the  kind  of  business  he  had  hitherto  been 
engaged  in,  and  that  unless  the  Court  was  prepiired  to 
constrain  him  to  submit  to  these  regulations  he  must  in- 
sist in  his  Appeal.  The  Case  was  again  called  on  26th 
May,  when  it  was  intimated  that  no  arrangement  had  been 
come  to,  and  no  license  taken  out.  In  answer  to  a  ques- 
tion from  the  Bench  as  to  the  nature  and  extent  of 
the  business  which  had  been  carried  on  by  the  appellant 
in  his  past  dealings,  it  was  stated  from  the  Bar  on  his 
behalf  that  his  past  dealings,  with  the  exception  referred 
to  in  the  complaint,  had  been  on  a  large  scale,  and  that 
he  was  willing  to  undertake  to  buy  only  in  large 
quantities  from  the  trade  in  future.  It  was  replied  for 
the  respondent  that  as  they  thought  that  the  conviction 
was  right,  and  ought  to  be  sustained,  they  had  not 
thought  it  necessary  to  make  any  enquiry  as  to  the 
truth  of  the  appellant's  statements  regarding  his  past 
dealings 

The  Court  thereupon  ordered  the  papers  to  be  printed, 
and  the  Case  again  appeared  upon  the  roUs  on  9  th  June 
1882. 

In  the  Case  the  Magistrate  stated — 

Before  pleading  to  the  complaint  the  defender's  agent  objected  to 
the  relevancy  of  the  charge,  that  the  complaint  libelled  only  the  pur- 
chase of  second-hand  articles  or  goods,  which  did  not  constitute  an 
oifence  under  the  Statute ;  and  also  that  tlie  business  carried  on  by 
the  appellant  for  twenty-three  years  or  so  was  not  of  the  description 
calling  for  a  broker's  license ;  that  he  canied  on  a  large  and  extensive 
wholesale  business  in  the  purchase  and  sale  of  bags  new  and  old ;  that 
he  also  manufactured  old  bags  of  a  large  size  into  small  rivet  bags, 
and  sold  them  in  wholesale  quantities. 
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I  held  that,  on  the  face  of  the  complaint,  a  relevant  charge  of  con-      1882. 
travention  of  the  sections  of  the  Acts  libelled  was  set  forth,  and      ^ — r 
repelled  tlie  objections  as  far  as  relevancy  was  concerned,  leaving  the    M'MulUoi 
effect  of  them  to  be  considered  on  the  merits  after  the  evidence  had     M'Fbee. 
been  led.  

At  the  trial  it  was  proved  that  on  the  date  libelled,  5th  December  June  9.  * 
1881,  two  bundles  of  used  potato  bags,  each  containing  seventeen  to  .  ^,  ' 
nineteen  bags,  and  each  individual  bag  marked  with  the  words, 
*  Alexander  Barr,  48  Grafton  Street,  Glasgow — not  to  be  sold  or 
exchanged,'  were  stolen  from  a  table  in  the  North  British  Eailwaj 
Station  at  Queen  Street,  Glasgow,  having  been  left  there  about  one 
o'clock  P.M.  on  said  date  by  the  owner,  the  Quid  Alexander  Barr,  who 
had  in  use  and  circulation  at  the  time  800  bags  similarly  marked. 

It  was  further  proved  that  about  five  o'clock  p.m.,  on  the  same  date, 
a  man,  who  gave  his  name  and  address  as  O'Donnell,  40  New  Wynd, 
came  in  to  the  open  store  kept  by  the  appellant  in  Spoutmouth,  and 
put  upon  a  scale  there  a  bundle  containing  twenty-three  used  potato 
bags  of  precisely  the  same  description,  and  with  the  same  printed 
markings  thereon,  as  those  which  had  been  stolen,  and  that  the  same 
were  then  and  there  purchased  by  the  appellant  at  the  price  of  3a  9d. 
for  the  lot. 

After  the  purchase  the  bags  were,  in  the  ordinary  course  of  the 
appellant's  business,  in  regard  to  bags  in  the  condition  of  the  lot  in 
question,  handed  over  to  one  of  the  appellant's  workwomen  employed 
in  the  store,  with  instructions  to  cut  and  make  up  the  same  into  rivet 
bags,  for  the  purpose  of  being  sold  to  rivet-makers. 

The  twenty-three  bags,  with  one  exception,  were  accordingly  cut  up, 
each  into  three  pieces,  and  on  the  7th  December  were  recovered  in 
that  state  by  the  police. 

Search  was  subsequently  made  for  the  man  O'Donnell,  but  no 
person  of  that  name  could  be  found  at  the  address  given  by  him. 

It  was  proved  that  at  the  date  of  said  purchase  the  appellant  did 
not  hold  the  broker's  license  provided  for  in  section  172  of  the 
Police  Act  aforesaid. 

It  was  further  proved  on  behalf  of  the  appellant  that  at  the  time  of 
the  purchase  by  him  he  took  a  receipt  or  discharged  invoice  from  the 
man  O'Donnell  for  the  price  of  the  bags,  and  that  this  receipt  was 
delivered  up  by  the  appellant  to  the  oflScer  who  recovered  the  bags,  and 
that  it  had  been  mislaid  or  lost  after  coming  into  the  hands  of  the  police. 

It  was  also  proved  for  the  appellant  that  generally  he  does  not  re- 
tail bags,  but  re-sells  them  either  in  their  original  or  altered  form  in 
wholesale  quantities  to  merchants  and  others. 

On  the  facts  so  proved  I  found  the  appellant  guilty  of  the  contra- 
vention charged  in  the  complaint ;  and,  in  the  whole  circumstances, 
imposed  the  full  penalty  provided  by  the  Police  Act.  The  penalty 
was  paid  in  Court. 


8  CASES  BEFORE  THE  HIGH  COURT      [vOL.  V 

1882.  The  questions  for  the  opinion  of  the  Court  were : — 

nTi.  Whether  the  complaint  was  relevant  ?     Whether  the 

^  appellant,  in  making  the  said  purchase,  carried  on  the 

M'Phe©.  ^j^^^Q  ^f  Q^  broker  as  defined  by  section  200  of  *  The 


^^t'  Glasgow  Police  Act,  1866'? 
j^^  IjORD  Craighill. — There  is  presented  in  this  Case  the 
appeal  of  the  complainer,  Thompson  M'MuUan,  against  a 
sentence  of  the  Police  Magistrate  of  Glasgow,  by  which 
he  was  convicted  and  sentenced  to  punishment  for  a  con- 
travention of  the  Glasgow  Police  Act  of  1866,  sees.  172 
and  184,  in  so  far  as  he  had,  on  or  about  5th  December 
1881,  within  or  near  a  store  or  other  premises  occupied 
or  possessed  by  him,  situated  in  or  near  Spoutmouth, 
Glasgow,  carried  on  the  trade  of  broker,  within  the  mean- 
ing of  the  said  Statute,  without  having  obtained  a  license 
so  to  do,  from  the  Magistrates'  Committee  of  the  city  of 
Glasgow,  by  his  then  and  there  purchasing  from  some 
person  or  persons,  to  the  prosecutor  unknown,  second- 
hand articles  or  goods,  to  wit,  twenty-three  and  a  half  or 
thereby  used  or  second-hand  potato  bags. 

Before  pleading  the  appellant  objected  to  the  relevancy 
of  the  charge,  the  ground  of  objection  being  that  tlie  com- 
plaint libelled  only  the  purchase  of  second-hand  articles 
or  goods,  which  did  not  constitute  an  offence  under  the 
Statute ;   but   this   objection  was  repelled.     The  Case, 
accordingly,  went  to  trial,  and  after  evidence  had  been 
led,  it  having  been  thereby  proved  that  twenty-three  and 
a  half  used  potato  bags  had  been  purchased  by  the  appel- 
lant at  the  price  of  3s.  9d.  for  the  lot,  and  it  having  been 
also  proved  that  the  appellant  generally  does  not  retail 
bags,  but  re-sells  them,  either  in  their  original,  or  in  an 
altered  form,  in  wholesale  quantities,  to  merchants  and 
others,  the  Magistrate  convicted  the  appellant  of  the 
offence  charged,  and  imposed  the  full  penalty  provided 
by  the  Statute  libelled.     Upon  this  appeal  was  entered, 
and  the  Case,  consequently,  is  that  which  is  now  before 
the  Court  for  judgment. 

Two  questions  are  submitted  for  the  opinion  of  the 
Court,  first,  whether  the  complaint  was  relevant,  and, 
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secondly,   whether  the   appellant,  in   making  the  said  1882. 

purchases,  carried  on  the  trade  of  a  broker,  as  defined  by  n^. 

sec.  200  of  the  Glasgow  PoUce  Act  of  1866.    With  refer-  ^'^f^ 

ence  to  the  first  of  these  questions,  I  am  of  opinion  that  ^'^^^ 


it  ought  to  be  answered  in  the  affirmative.     The  com-  ^^^ 
plaint  bears  that  the  appellant  carried  on  the  trade  of  a  "^pp^alT" 
broker,  within  the  meaning  of  the  Glasgow  Police  Act 
of  1866,  without  having  obtained  a  license  so  to  do  from 
the  Magistrates'  Committee  of  the  city  of  Glasgow,  and 
this  he  did  by  then  and  there  purchasing  used  or  second- 
hand bags  which  were  offered  for  sale.    Could  this  charge 
be  reasonably  read  so  as  to  import  that  the  only  thing 
charged  was  the  single  purchase  of  a  lot  of  bags  it  might 
be  conceded  that  a  contravention  had  not  been  com- 
mitted ;  but  the  allegation  of  purchase  must  be  taken  in 
connection  with  the  allegation  that  a  trade  was  carried 
on,  the  purchase  being  simply  an   act  performed  in  a 
course  of  dealing.    Plain  it  is  that  the  complaint,  reason- 
ably construed,  imports  that  there  was  a  trade  carried 
on,  that  the  purchase  in  question  was  an  instance  of 
dealing  in  the  course  of  that  trade,  and  that  this  reading 
of  the  charge  is  all  which  is  required  to  bring  the  Case 
within  the  bounds  of  the  Statute. 

As  regards  the  second  question,  I  am  of  opinion  that 
the  answer  upon  it  also  should  be  in  the  affirmative. 
The  meaning  of  that  question  is  to  be  gathered  from  the^ 
defence  which  was  maintained.  The  appellant  alleged 
that  he  carried  on  a  large  wholesale  business  in  the  pur- 
chase of  bags,  new  and  old,  that  he  also  manufactured 
old  bags  of  a  large  size  into  small  rivet  bags,  which  he 
sold  in  wholesale  quantities,  and  that,  as  a  consequence, 
a  Ucense  was  not  required. 

This  was  the  defence.  But  what  was  found  proven 
was  that  the  appellant  bought  in  retail,  that  though  he 
did  not  retail  bags  generally,  yet  sometimes  he  also  re- 
sold used  or  second-hand  bags  by  retail.  This  truly 
appears  to  me  to  be  even  more  than  is  required  to 
warrant  a  conviction.  The  appellant  bought  the  bags 
in  question  in  retail  in  the  usual  course  of  his  business. 
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1882.     and  even  if  the  purchases  were  sold  by  wholesale  my 

nTi.     opinion  would  be  that  he  is  a  broker  or  dealer  in  second- 

V,        hand  articles,  within  the  meaning  of  the  Glasgow  Police 

^' .  Act  of  1866.     Purchasing  by  retail  is  the  thing  which 


!?un^S^  requires  supervision.  Whether  the  articles  purchased 
Appeal.  ^®  sold  in  retail  or  wholesale  is  practically  immaterial. 
In  a  recent  case  which  was  tried  in  Glasgow  the  articles 
purchased  by  a  broker  were  re-sold  by  the  ton,  but  they 
had  been  purchased  in  quantities  which  women  brought 
in  their  aprons.  I  cannot  doubt  that  such  a  trafficking 
was  carrying  on  the  business  of  a  broker,  and  the  purpose 
for  which  the  enactments  in  question  were  passed  would 
be  defeated  if  such  a  defence  as  that  which  is  now  under 
consideration  were  to  be  sustained. 

I  think,  therefore,  that  both  questions  ought  to  be 
answered  in  the  affirmative,  the  ejQTect  of  which  would 
be  to  affirm  the  decision  of  the  Magistrate. 

Lord  Adam. — In  this  Case  the  complaint  against  the 
appellant  was  brought  under  the  Glasgow  Police  Act  of 
1866,  and  it  charged  him  with  having,  on  or  about  the 
5th  day  of  December  1881,  within  or  near  the  store  or 
premises  occupied  or  possessed  by  him,  situated  in  or 
near  Spoutmouth,  Glasgow,  carried  on  the  trade  of  a 
broker  within  the  meaning  of  that  Act,  without  having 
obtained  a  license  so  to  do  from  the  Magistrates'  Com- 
mittee of  the  city  of  Glasgow. 

Now,  I  quite  agree  with  what  Lord  Craighill  has  said 
in  the  course  of  his  opinion,  that  complaints  in  an 
inferior  Court — as  I  said  in  the  Portobello  case  ^ — are  not 
to  be  too  literally  construed,  and  I  do  not  say  that  I 
would  have  foimd  the  present  complaint  irrelevant  It 
contains  an  averment  that  he  carried  on  the  trade  of  a 
broker  by  making  a  single  purchase  ;  but  as  it  is  possible 
to  regard  this  as  an  illustration  of  the  mode  in  which  he 
carried  on  a  course  of  dealing,  I  am  not  prepared  to  say 
what  my  judgment  on  the  relevancy  might  have  been. 

^  M' Donald  v.  Whiter  High  Court,  9th  June  1882.     See  infra,  p.  26. 
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Section  200  of  the  Statute,  which  is  printed  in  the  1882. 

Case,  defines   what  a  broker  is,   in  reference  to  this  n^, 

complaint.      It  says  this— 'The  word  "broker"  shaU  ^'^j^ 

mean  any  person  who  occupies  and  uses  any  building,  or  ^'^^' 


part  of  a  building  or  other  place,  including  a  stall  in  a  ^^^ 
public  market,  as  a  dealer  in  second-hand  goods  or  Appeij. 
articles,  or  in  old  metals,  bones,  or  rags.'  Now,  there  is 
no  question  that  this  person,  the  appellant,  did  occupy  a 
building  which  was  used  as  a  store  of  some  kind  or  other. 
Nor  is  there  any  doubt  that  he  does  deal  in  second-hand 
goods  of  some  kind  or  other.  Before  pleading  to  the 
complaint  the  defender's  agent  objected  to  the  relevancy 
of  the  charge,  that  it  libelled  only  the  purchase  of  second- 
hand articles  or  goods,  which  did  not  constitute  an  offence 
under  the  Statute.  That  was  the  first  objection  made, 
and  the  Stipendiary  Magistrate  refused  to  sustain  that 
objection.  In  doing  that  I  think  he  did  perfectly  right, 
because  it  appears  to  me  that  a  person  is  dealing  in 
second-hand  goods  whether  he  purchases  or  whether  he 
sells.  That  seems  to  be  quite  clear.  If  a  person  buys 
second-hand  articles  or  anything  else,  he  is  dealing  in 
them  ;  and  I  do  not  think  it  was  at  all  necessary  to  lead 
evidence  in  the  inferior  Court  to  show  that  the  appellant 
sold  them  again.  And  there  is  still  less  in  the  distinction 
which  was  made  between  the  man  who  sells  the  things 
in  the  same  form  as  he  bought  them,  and  the  man  who 
buys  articles  such  as  potato  bags,  and  cuts  them  up  and 
sells  them  as  small  bags  instead  of  large  ones.  Nor  is 
there  anything  in  the  objection  that  one  may  sell  in  large 
and  another  in  small  lots.  I  could  not  listen  to  that  for 
a  moment. 

The  next  objection  does  not  appear  to  me  to  be  an 
objection  to  relevancy.  It  was  objected  'that  the 
business  carried  on  by  the  appellant  for  twenty-three 
years  or  so  was  not  of  the  description  calling  for  a 
broker's  license,  that  he  carried  on  a  large  and  extensive 
business  in  the  purchase  and  sale  of  bags,  new  and  old ; 
that  he  also  manufactured  old  bags  of  a  large  size  into 


M'Mullan 
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1882.  small  rivet  bags,  and  sold  them  in  wholesale  quantities.' 
^i.  But  there  is  no  distinction  drawn  of  such  a  nature  as  to 
enable  us  to  judge  what  is  a  wholesale  and  what  a  retail 
quantity.  I  do  not  know  how  that  may  be,  but  I  am 
^un^T^  clear  upon  this,  that  the  goods  bought  in  this  particular 
j^ppeaL  case  consisted  of  twenty-three  and  a  half  potato  bags, 
and  that  they  were  bought  for  the  sum  of  3s.  9d.  I 
confess  I  should  have  the  greatest  difficulty  in  the  world 
in  coming  to  the  conclusion  that  a  purchase  to  the  extent 
of  38.  9d.  was  a  wholesale  transaction.  Thus  far  my 
opinion  agrees  with  that  of  Lord  Craighill. 

But,  then,  the  main  question  here  is,  Whether  the 
appellant,  in  making  the  said  purchase,  carried  on  the 
trade  of  a  broker,  as  defined  by  section  200  of  'The 
Glasgow  Police  Act,  1866  ?'  So  far  as  I  can  see  within 
the  four  corners  of  the  Case,  there  is  no  evidence  what- 
ever to  shew  that  this  was  anything  else  than  a  single 
act  of  purchase.  We  have  no  evidence  of  traffic  on  the 
part  of  the  appellant,  and  if  the  Case  depends  on  the 
question  whether  in  purchasing  twenty-three  and  a  half 
potato  bags  the  appellant  was  carrying  on  the  trade  of  a 
broker,  I  am  decidedly  of  opinion  that  the  evidence  is 
not  sufficient  to  warrant  the  conviction.  So  far  as 
appears,  and,  indeed,  it  is  so  put,  it  was  an  individual 
purchase  on  his  part.  If  the  facts  proved  had  been  that 
this  man  had  been  carrying  on  a  course  of  dealing  as  a 
broker  in  buying  second-hand  goods,  there  might  have 
been  something  to  say.  Possibly  the  Magistrate  relied 
partly  on  the  inference  to  be  drawn  from  one  single  act 
— ^inferred  from  that  that  there  was  a  course  of  dealing. 
T  am  not  satisfied  with  that.  I  am  not  prepared,  there- 
fore, to  answer  the  question  in  the  affirmative,  that  proof 
of  one  single  act  of  purchase  is  sufficient  evidence  to 
prove  a  course  of  dealing.  I  do  not  think,  therefore, 
that  the  conviction  can  stand. 

Lord  Young. — The  question  here  is  no  doubt  of  some 
interest,  and  I  must  regard  as  of  some  difficulty  also, 
seeing  that  your  Lordships  differ  in  the  conclusions  at 
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which  you  have  arrived.    And  the  Case  is  not  really  un-  1882. 

attended  with  difficulty.     It  hj^s  been  before  us  several  n^. 

times.     We  delayed  it  originally  in  order  that  we  might  ». 

have  more  information  with  respect  to  the  past,  and  also  **" 


with  respect  to  the  future,  trade  of  the  appellant     The     j^^a^ 
Case  does  not  give  us  much  information.    We  might  have    ^pp^ 
sent  it  back  to  be  amended,  but  it  was  not  suggested  that 
the  evidence  led  before  the  Maoristrate  was  such  as  to 
enable  him  to  give  us  more  information  upon  the  point 

It  seems  that  by  the  Glasgow  Police  Act  everybody 
carrying  on  the  trade  of  a  broker  must  obtain  a  license, 
the  object  being  plainly  for  security  against  thieves,  and 
that  those  who  are  licensed  brokers  require  to  keep  a 
register  open  to  the  inspection  of  the  police,  so  that  their 
purchases  may  be  seen.  The  appellant  here  says  that  he 
is  a  wholesale  dealer,  and  that  his  business  dees  not  fall 
within  the  definition  of  a  broker  by  the  200th  section  of 
the  Statute,  which  says  that  the  word  'broker'  shall 
mean  any  person  who  occupies  and  uses  any  building  or 
part  of  a  building  or  other  place,  including  a  stall  in  a 
public  market,  as  a  dealer  in  second-hand  goods  or 
articles,  including  old  metals,  bones,  or  rags.  Now,  that 
language  is  miscellaneous  enough,  but  it  conveys  a 
pretty  vivid  idea  of  the  kind  of  provisions  that  are 
required  for  the  security  of  property  against  thieves. 
The  class  who  are  aimed  at  seem  to  be  those  who 
wittingly  or  unwittingly  may  buy  goods  which  have 
been  stolen,  and  they  are  hereby  required  to  keep  a 
register  of  their  purchasea  The  appellant  says  he  is  not 
of  that  class,  and  he  objects  to  the  relevancy  of  the  com- 
plaint, because,  amongst  other  things,  it  does  not  suffi- 
ciently set  forth  that  he  is  of  that  class. 

But  upon  that  matter  I  agree  with  both  your  Lord- 
ships that  the  complaint  does  set  forth  that  he  is  of  the 
class,  because  it  sets  forth  that  he  carried  on  the  trade  of 
a  broker  without  having  obtained  a  license ;  and  I  am 
not  disposed  to  read  the  words  which  follow — as  they 
must  be  read  to  make  the  objection  even  plausible — 
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1882.  *this  he  did  by  then  and  there   purchasing  a  certain 

nTi.  number  of  potato  bags/  as  being  an  averment  that  the 

'  ,.  only  thing  that  was  being  done  in  these  premises  to 

*^^^  constitute  the  charge  of  carrying  on  the  trade  of  broker 


^^^T**  without  a  licence  was  the  single  purchase  of  a  certain 
^^^  number  of  bags.  I  am  disposed  to  read  that  as  a  specific 
instance  of  carrying  on  that  trade,  which  was  to  be 
proved  to  be  the  usual  course  of  dealing  in  which  the 
complainer  was  engaged.  I  think  the  complaint  must 
be  held  to  imply  what  the  complainer  says  it  does  not 
imply,  viz.,  that  this  particular  transaction  was  only  an 
individual  transaction  in  the  course  of  the  trade  which  it 
was  to  be  proved  he  carried  on,  and  which  the  complaint 
states  he  did  carry  on.  But  he  says  he  is  a  wholesale 
dealer,  that  his  purchases  are  of  a  wholesale  character, 
and  that  his  sales  are  also  of  a  wholesale  character, — 
although,  no  doubt,  upon  this  occasion  he  did  purchase 
the  small  quantity  of  twenty-three  bags.  A  transaction 
of  that  extent  is,  I  agree,  a  retail  transaction,  such  as  any 
trafficker  within  the  definition  of  the  statute  might 
make,  and  I  am  altogether  averse  to  the  contention  that 
a  man  who  makes  purchases  of  that  nature  (the  criticism 
would  apply  even  to  smaller  purchases  than  that)  is  not 
a  dealer  in  second-hand  articles  as  a  broker,  merely 
because  he  only  sells  in  wholesale  quantities.  A  man 
who  sells  is  a  dealer,  for,  to  be  sure,  he  must  acquire  the 
property  somehow.  Dealing  is  generally  implied  in  such 
purchases,  and  people  who  sell  retail  habitually  buy 
wholesale.  Their  profit  consists  in  buying  at  wholesale 
prices,  and  selling  at  retail  prices,  and  the  converse  of 
that  is  equally  true.  He  may  not  only  sell  by  retail, 
but  he  may  purchase  the  materials — rags,  old  metal,  Ac, 
for  instance — retail  to  be  manufactured  into  goods  which 
he  may  dispose  of  wholesale,  and  in  cargoes.  Therefore 
I  quite  agree  there  is  nothing  in  that  objection. 

But  then  it  is  not  proved  that  this  was  other  than  an 
isolated  transaction — that  the  purchase  was  other  than 
an  isolated  transaction  with  a  person  accidentally  coming 
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to  the  appellant's  shop.     It  is  not  stated  that  there  was  1882. 

any  other  case.     Indeed,  it  is  clear  enough  by  the  impli-  No.  i. 
cation  of  the   second   question,    which   your  Lordship        v, 
(Adam)  proposes  to  answer  in  the  negative,  that  there 


was  none  other.     For  the  question  put  to  us  is,  whether     June  9. 
the  appellant,  by  making  the  said  purchase, — that  is,  the    Appeal, 
one  individual  purchase— carried  on  the  trade  of  a  broker 
as  defined  by  the  Glasgow  Police  Act.     Now,  that  might 
be  one  of  many  individual  and  habitual  purchases  made 
in  the  course  of  his  trade,  thus  shewing  clearly  that  he 
was  carrying  on  a  trade,  and  that  this  was  one  of  his 
many   trade  transactions,  habitual   trade   transactions, 
more  or  less,  according  to  the  extent  of  his  business. 
But  when  asked  whether  this  one  purchase  constituted  a 
carrying  on  of  the  trade,   I  must  answer  that  in  the 
negative.     I  thought  so  before,  but  we  were  of  opinion 
that  it  was  not  quite  satisfactory  to  proceed  on  this  view 
without  further  information,  particularly  as  to  the  future, 
for  we  were  not  going  to  open  up  the  matter  so  as  to 
have    renewed  evidence  as  to  the  past.     Therefore   we 
delayed  the  Case  that  it  might  be  stated  to  us  whether 
this  generally  wholesale  dealer  was  prepared  to  give  any 
satisfactory  undertaking  according   to  which,  at  least, 
this  would  appear  to  be  a  perfectly  isolated  transaction, 
as  it  really  is  on  the  Case  before  us.     And  he  stated  that 
his  purchases  were  generally  of  bags  in  great  numbers, 
up  to  thousands,  and  from  merchants  and  regular  dealers, 
and   not   from   people   bringing    cart-loads    or   smaller 
quantities ;  and  he  said  further  that  he  had   made   a 
number  of  communications   to   the  authorities,   which 
shewed  that  he  would  hereafter  make  no  purchases  ex- 
cept from  merchants  carrying  on  a  regular  trade.     It 
was  put  to  the  counsel  for  the  respondents  here  whether 
that   was   not   so — whether  there   was   any  reason  to 
suppose  that  there  had  been  any  other  dealing  since  the 
purchase  in  question  of  the  like  order,  or  any  purchases 
except   of  a    wholesale   character,    between  merchants 
regularly   dealing  in   the   article — and   the  answer — a 
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1882.     somewhat  cool  one,  I  must  say — was  that  they  had  not 
NoTi.     troubled  to  inquire  since  they  thought  this  conviction 
M'MuUan   ^^  right     I  read  the  Case  by  the  light  of  all  that,  and 
^'^^'    with  the  aid  of  all  that.     Therefore  I  answer  the  ques- 
^j«M  9!'^'  tion  exactly  as  it  is  put,  believing  that  it  is  put  accord- 
■"T~[ — ing  to  the  facts  as  they  were  proved, — Whether  this 
individual  purchase  was  the  carrying  on  of  the  trade  of 
a  broker  as  defined  in  this  Act  ?     And  I  am  of  opinion 
that  the   evidence   of  that    single    purchase   was   not 
evidence  on  which  the  Magistrate  could  reasonably  con- 
vict  the   appellant   of  carrying   on   that  trade.      The 
evidence  might  have  been  made  suflBcient  by  bringing 
witnesses  to   shew  that  the  appellant  had  many  such 
transactions,  and  that  this  was  really  not  an  isolated  case 
at  all.     But  such  is  not  the  case  before  us  ;  and  there- 
fore, in  accordance  with  the  view  and  the  spirit  in  which 
we  continued  the  Case  for  the  information  referred  to, 
and    which   we    have  substantially  got,    I  agree    with 
Lord  Adam  that  this  second  question  should  be  answered 
in  the  negative,  and  the  conviction  set  asida 
The  following  was  the  Interlocutor : — 
*  Edinburgh^  9th  June  1882. — Answer  the  first  ques- 
tion in  the  Case  in  the  affirmative,  and  the  second  ques- 
tion in  the  negative :  Reverse  the  determination  of  the 
inferior  judge  :  Find  the  appellant  entitled  to  expenses, 
which  modify  to  five  guineas,  for  which,  and  one  guinea 
as  the  dues  of  extract,  decern  against  the  respondent* 

Agents  for  the  Appellant. —J.  &  A.  Hastie,  S.S.C. 
Agents  for  the  Respondent.— Messrs  Camtbell  &  Smith,  S.S.C 


Present, 

Lords  Young,  Craiohill,  and  Adam. 

James  Kino,  Appellant — James  Reid, 

AGAINST 

George  Hart,  Respondent — Jameson, 

Btblaws — Omnususes,  Standing  and  Starting  of — Statute  25  and 
26  Vic,  c.  35  (General  Police  and  Improvement  (Scotland)  Act, 


VOL.  v.]        AND  CIRCUIT  COURTS  OF  JUSTICIARY.  17 

1862),  SEa  309 — Magistrates,  Powers  op. — The  Magistrates  of  a  1882. 
Burgh  having,  in  virtue  of  the  powers  conferred  by  section  309  of  ^^ — ^ 
*  The  General  Police  and  Improvement  (Scotland)  Act,  1862/  King 
framed  and  enacted  bye-laws  for  the  regulation  of  omnibuses,  of       g^ 

which  Bye-law  V.  enacted  that  *  all  omnibuses  shall  stand  in  and  

depart  from,  a  particular  square.  A  proprietor  of  omnibuses  in  J\me9. 
the  Burgh  who  staited  his  omnibuses  from  his  own  yard  without  ^^^, 
causing  them  first  to  stand  in  said  square,  upon  being  convicted 
and  sentenced  for  having  contravened  the  said  bye-law,  appealed. 
Held  that  although  the  Magistrates  might  fix  by  a  bye-law  a 
stance  at  which  omnibuses  shall  stand  and  from  which  they  shall 
start,  it  was  idira  vires  to  compel  all  omnibuses  to  stand  at  the 
stance  so  fixed  before  starting  where  proprietors  desired  that  they 
should  start  from  another  place  j  and  the  conviction  and  sentence 
quashed  accordingly. 

This  was  an  appeal  against  a  conviction  of  the  appel- 
lant James  King,  a  carriage  and  omnibus  proprietor  in 
Paisley,  at  the  instance  of  the  respondent  George  Hart, 
the  Procurator-Fiscal,  in  the  Burgh  Court  there,  upon  a 
charge  of  having  contravened  Bye-law  No.  V.  of  the  Bye- 
laws  for  the  Eegulation  of  Omnibuses,  enacted  by  the 
Magistrates  in  virtue  of  the  powers  conferred  by  '  The 
General  Police  and  Improvement  (Scotland)  Act,  1862,' 
25  and  26  Vic,  c.  35,  sec.  309. 

The  bye-law  (V.)  was  in  the  following  terms: — *A11 
omnibuses  shall  stand  in  and  depart  from  County  Square, 
except  during  Saint  James  Day  Fair  holidays,  when 
special  arrangements  shall  be  made  by  the  Superintend- 
ent of  Police.' 

It  was  charged  in  the  complaint  that  the  appellant  on 
a  Sunday  libelled  *  did  cause  three  or  thereby  omnibuses 
then  plying  or  running  between  Paisley  and  Glasgow  for 
the  conveyance  of  passengers,  and  of  which  he  is  the 
proprietor,  to  stand  in  and  depart  from  New  Smithhills 
Street,  Paisley,  not  being  the  place — viz.,  County  Square, 
Paisley— fixed  and  appointed  by  said  bye-law  for  such 
omnibuses  to  stand  in  and  depart  from,  whereby  the  said 
James  King  is  liable,'  &c. 

It  was  stated  in  the  Case  that  the  appellant  of  the 
date  libelled  caused  three  omnibuses  belonging  to  him  to 

VOL.  V.  B 
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1882.  leave  his  yard,  situated  in  New  Smithfields  Street  (the 
No.  2.  only  entrance  to  which  yard  being  from  that  street  by  a 
V.        gateway  situated  on  the  line  of  the  street),  on  journeys 


Hart 


-  to  Glasgow  three  times  during  the  day ;  and  that  the 
fxrne  9.  '  omnibuses,  instead  of  proceeding  west  to  County  Square, 
^App^T"  were  driven  eastwards  to  Glasgow,  County  Square  being 
situated  on  the  west  side  of  the  river  Cart,  and  to  the 
west  of  the  appellant's  coachyard,  which  is  323  yards 
distant  from  the  square.  Passengers  were  taken  up  both 
at  the  yard  and  as  the  omnibuses  proceeded  along  the 
streets. 

The  question  of  law  for  the  High  Court  of  Justiciary 
was : — 

*  Do  the  facts  above  stated  warrant  the  conviction  of 
the  appellant  of  the  contravention  charged  ? ' 

Jameson,  on  being  called  on  for  the  respondent,  con- 
tended—The bye-laws  were  framed  for  the  protection  of 
the  public  in  order  to  regulate  the  starting  of  omnibuses 
going  to  the  same  place  and  following  one  another,  and 
if,  instead  of  going  to  County  Square  to  be  put  under 
regulations,  they  are  to  be  allowed  in  future  to  start 
from  their  own  premises,  then  the  bye-laws  will  be 
rendered  nugatory,  and  inconvenience  and  danger  will 
arise  to  the  pul)lic  from  the  racing  of  omnibuses  along 
the  streets  and  roads  in  the  neighbourliood,  and  that 
would  be  the  result  of  sustaining  this  appeal.  There  is 
here  a  relevantly  framed  complaint  and  conviction  there- 
on following  upon  a  competently  framed  and  enacted 
bye-law,  which  ought  to  be  sustained  and  the  question 
answered  in  the  atfirmativc. 

Lord  Young. — I  am  very  clearly  of  opinion  that  this 
conviction  is  bad.  The  Magistrates  have  no  right  what- 
ever to  compel  omnibuses  to  go  to  County  Square, 
though  they  may  be  entitled  to  prescribe  that  as  an 
omnibus-stand,  and  the  only  one  in  Paisley  if  they  see  fit, 
just  as  they  are  entitled  by  an  express  bye-law  to  prevent 
any  cab  or  omnibus  proprietor  from  setting  up  a  cab  or 
omnibus  stand  elsewhere  than  that  prescribed  by  them 
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in  the  exercise  of  their  discretion ;  but  they  are  not  1S82. 

entitled  to  compel  a  cab  or  omnibus  proprietor  to  use  a  n^ 

stand  at  all.     If  the  proprietor  desires  to  use  a  stand  at  v^ 
all,  of  course  he  must  go  to  the  stand  prescribed  by  the 


Magistrate ;  but  he  may  use  his  omnibuses  and  cabs  ^funeT** 
without  any  stand  if  he  pleases.     Therefore  taking  the    xp^e^L 
facts  as  stated  by  the  Magistrate,  that  these  omnibuses 
were  started  from  the  stable  yard,  and  with  every  pre- 
priety  except  only  the  alleged  impropriety  of  not  going 
to  County  Square,  I  am  of  opinion  that  this  conviction 
is  very  clearly  bad,  and  ought  to  be  set  aside. 
Lord  Craighill  and  Lord  Adam  concurred. 
The  following  was  the  Interlocutor : — 
'Edinburgh,  9th  June  1882. — Having  considered  this 
Case,  and  heard  counsel  for   the  parties,   Sustain  the 
appeal :  Reverse  the  determination  of  the  inferior  Judge  : 
find  the  appellant  entitled  to  expenses,  which  modify 
to  five  guineas,  for  which,  and  one  guinea  as  the  dues 
of  extract,  decern  against  the  respondent.' 

Agents  for  the  Appellant. — Messrs  J.  k  J.  Gardiitsb,  S.S.C. 
Agent  for  the  Respondent. — 


Present, 

Lords  Young,  CRAiomLL,  and  Adam. 

James  M'Donald,  Suspender — Rhind  and  Sym. 

AGAINST 

John  White,  Respondent — Pearson. 

Obstructing  Street — Statute  25  and  26  Vic,  c.  101,  seo.  251 
(General  Police  and  Improvement  (Scotland)  Act,  1862). — Held 
{dissentiente  Lord  Craighill)  that  a  summary  complaint  laid  upon 
the  25l8t  section  of  *  The  General  Police  and  Improvement 
(Scotland)  Act,  1862,*  which  set  forth  that  the  owner  of  a  tene- 
ment on  a  date  and  upon  a  street  within  a  burgh  libelled,  *  by 
means  of  a  bench  or  stall  loaded  with  flowers,  fruit,  and  vege- 
tables, or  other  goods,  wares,  or  merchandise,  wilfully  caused  an 
obstruction  on  the  footway '  in  front  of  the  shop  in  said  tcne- 
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1882.  ment  occupied  by  him,  &c. — contained  a  relevant  charge  of  a  con- 

jr~L  travention  of  said  section,  and  that  the  addition  of  the  words,  *  to 

M'Donald  the  obstruction  of  residents  or  foot  passengers,'  was  unnecessnrj. 

-^•^       The  proprietor  of  a  house  having  been  convicted  upon  a  charge  before 

— 7" a  Police  Court  under  the  251st  section  of  *The  General  Police 

June  CL  and  Improvement  (Scotland)  Act,'  with  obstructing  the  footway 


Suspension. 


of  a  public  street  by  means  of  a  stall  loaded  with  flowers,  objected 
to  the  jurisdiction  of  that  Court  on  the  ground  that,  as  the  part 
of  the  street  on  which  the  obstruction  was  said  to  have  existed 
was,  he  alleged,  his  private  property,  a  question  of  heritable  right 
was  involved ;  and  having  presented  a  Bill  of  Suspension  he 
declined  to  raise  the  question  of  heritable  right  in  a  proper  civil 
process,  whereupon  the  Court  refused  the  BilL 

This  was  a  Suspension  at  the  instance  of  James 
M'DoNALD,  green-grocer,  High  Street,  Portobello,  of 
a  conviction  and  sentence  pronounced  in  the  Portobello 
Police  Court,  convicting  him  of  the  contravention 
charged  in  a  summary  complaint  at  the  instance  of  the 
respondent,  John  White,  the  Procurator -Fiscal,  and 
adjudging  him  to  pay  a  penalty  of  twenty  shillings,  with 
five  days'  imprisonment  in  default  of  immediate  payment. 

The  complaint  was  in  the  foUowing  terms  :— 

Unto  the  honourable  the  Magistrates  of  the  Burgh  of  Portobello, 
the  complaint  of  John  White,  Procurator-Fiscal  of  the  Burgh  of 
Portobello,  humbly  sheweth  that  James  McDonald,  green-grocer,  re- 
siding in  High  Street,  Portobello,  has  contravened  the  Act  of  Parlia- 
ment, 25th  and  26th  Victoria,  cap.  101,  sec.  251,^  in  so  far  as  on 
the  4th  day  of  March  1S82  years,  or  about  that  time,  and  upon  High 
Street,  within  the  burgh  of  Portobello,  he  the  said  accused  did,  by 
means  of  a  bench  or  stall,  loaded  with  flowers,  fruit,  and  vegetables, 
or  other  goods,  wares,  or  merchandise,  wilfully  cause  an  obstruction 
on  the  footway  in  front  of  the  shop  occupied  by  him  at  No.  190  High 
Street  aforesaid. — May  it  therefore  please  your  honours  to  grant 
warrant  to  cite  the  said  James  M'Donald  to  appear  before  you  to 
answer  to  this  complaint,  and  thereafter  to  convict  him  of  the  afore- 
said contravention,  and  to  adjudge  him  to  suffer  the  penalty  provided 
by  the  said  Act     Four  words  delete. 

According  to  Justice. 

1  Statute  25  and  26  Vic.,  c.  101,  General  Police  and  Improvement 
(Scotland)  Act,  1862.  Section  251:  'Every  person  who  in  any 
"  street "  or  "  private  street,"  to  the  obstruction,  annoyance,  or  danger 
of  the  residents  or  passengers,  commits  any  of  the  following  offences, 
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It  was  stated  in  the  Bill  that  the  complainer  is  a  pro-  1882. 

vision  merchant  carrying  on  business  in  premises  front-  nTs. 
ing  High  Street,  Portobello,  and  which  form  part  of  a        v. 
tenement  which  belongs  to  him.     This  tenement  was 


formerly  separated  from  said  street  by  a  stone  wall,  and  °!?uiST^' 

it  is  built  backward  33  feet  from  the  centre  of  the  street,  suBpennonT 

and  about  6^  feet  from  the  line  of  the  said  old  boundary 

wall,  which  line  is  marked  out  on  the  pavement  in  front 

of  the  tenement,  the  breadth  of  the  pavement  between 

the  old  boundary  wall  and  the  street  being  6^  feet.     On 

the  eastward  of  the  complainers  tenement  is  another 

tenement  which  is  nearly  built   close  up   to   the   old 

boundary  wall,  and  projects  about  6  feet  further  forward 

towards  the  street  than  the  complainers  tenement,  and 

there  is  erected  in  front  of  this  house  a  railing  where  the 

old  wall  stood.     The  complainer  s  tenement  thus  recedes 

6^  feet,  and   this   6^   feet   of  ground   has   now   been 

included    in    the   pavement     opposite     to     his    shop. 

There  is  an  entrance  to  the  complainer's  cellars  within 

the  line  of  the  old  boundary  wall,  and  for  the  protection 

of  the  public  the  complainer  placed  four  posts  and  chains 

around  said  entrance,  on  which  he  laid  boards,  and  upon 

these  shrubs  and  flowers.     The  authorities  objected  to 

these    as    being    an   obstruction,    and   the   complainer 

has  declined  to  remove  them  on  the  ground  that  being 

within  the  line  of  his  own  property  he  was  entitled  to 

place  and  keep  them  there.     The  above  complaint  was 

shall,  on  conviction,  be  liable  in  a  penalty  not  exceeding  40a.,  or  to 
imprisonment  not  exceeding  fourteen  days.'  These  oflfences  are 
specified  in  sub-sections,  and  it  is,  inter  alia,  enacted  by 

Sub-section  13 — 'Every  person  who  places  or  leaves  any  furniture, 
goods,  wares,  or  merchandise,  or  any  cask,  tub,  basket,  pail,  or  bucket, 
or  places  or  uses  any  standing  place,  stool,  bench,  stall,  or  showboard 
on  any  footway.* 

Sub-section  15,  infer  alia,  enacts — *  Every  person  who  places,  hangs 
up,  or  exposes  to  sale  any  goods,  wares,  merchandise,  matter,  or  thing 
whatsoever,  so  that  the  same  project  into  or  over  any  footway,  or 
beyond  the  line  of  any  house,  shop,  or  building  at  which  the  same  are 
80  exposed,  so  as  to  obstruct  or  incommode  the  passage  of  any  person 
over  or  along  such  footway.' 
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1882.     brought     accordingly.       And    when     the     complainer 
nTs.     appeared  before  the  Magistrates  to  answer  thereto,  he 
V.        produced  his  titles  and  objected  inter  alia  to  the  juris- 
diction that  a  question  of  heritable  right  being  involved, 


j'une  9.  '  a  Police  Court  was  not  the  proper  tribunal  to  determine 

Saspenmon.    SUch  a  right. 

Upon  this  and  other  objections  which  were  stated 
being  repelled,  after  evidence  led,  the  complainer  was 
convicted  and  sentenced  as  above.  He  thereupon  pre- 
presented  the  present  Bill. 

In  the  Bill  it  was  inter  alia  pleaded — 

The  complainer  is  entitled  to  suspension  as  prayed  for,  in  respect 
no  obstruction  to  residents  or  passengers  was  averred  in  the  complaint. 
The  complaint  did  not  aver,  and  it  was  not  proved  or  attempted  to  be 
proved  at  the  trial,  that  the  complainer  placed  the  bench  or  stall  and 
fruit  and  vegetables  mentioned  in  the  complaint  on  the  footway. 
The  complainer's  title  to  the  property  and  plan  thereof  having  been 
produced  at  the  trial,  and  these  ex  facie  shewing  that  the  bench  or 
stall  with  what  was  thereon  were  upon  the  private  property  of  the 
complainer,  a  prima  facie  question  of  title  to  heritable  property  was 
established.  It  was  incompetent  therefore  to  proceed  with  the  case 
in  a  summary  manner  in  a  Police  Court. 

Rhind  and  Sym,  for  the  suspender,  argued — The 
complaint  is  irrelevant,  and  the  conviction  is  therefore 
bad.  The  words  '  to  the  obstruction,  annoyance,  or 
danger  of  the  residents  or  passengers,'  at  the  beginning 
of  section  251,  are  of  the  essence  of  the  oflfence.  There 
can  be  no  relevant  charge  of  the  statutory  oflfence  which 
does  not  allege  that  the  act  charged  was  done  to  the 
obstruction  or  annoyance  or  danger  of  some  one.  To 
say  merely,  as  the  complaint  does,  that  there  was  *  wilful 
obstruction'  is  not  enough.  The  description  of  the 
oflfence  can  never  be  less  particular  than  that  given  in 
the  Statute,  and  may  require  to  be  much  more  so. 
Paley  on  Summary  Convictions,  6th  edition,  p.  228. 

(2)  The  Magistrate  should  have  at  least  sisted  process 
till  the  question  of  heritable  right  was  determined. 
Barhs  v.  Chalmers,  Perth,  4th  April  1876,  Couper, 
vol.  iiL,  p.  279.     The  case  of  Bailey  v.  Linton^  High 
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Court,    November   27,   1871,  Couper,  vol.  ii.,  p.    158,  1882. 

quoted  on  the  other  side,  is  distinguishable,  because  there  n^. 
the  claim  made  was  a  right  to  obstruct  at  pleasure  the        v. 
whole  width  of  a  lane  which  the  public  had  been  allowed 


to  use  as  a  public  place.  ?i 


High  Court, 


une  9. 


(3)  The  nature  of  the  penalty  is  not  set  forth  in  the  com-  suspensi 
plaint  as  required  by  the  Summary  Procedure  Act,  1864, 
as  amended  by  and  incorporated  with  the  Summary  Juris- 
diction Act,  1881  (see  schedule  annexed  to  former  Act). 
Besides  *  penalty  '  means  fine  both  in  the  Summary  Juris- 
diction Act  and  the  General  Police  Act.  But  here  the 
Magistrate  might  either  fine  or  imprison.  The  complaint 
therefore  required  to  state,  if  it  stated  either  alternative, 
what  the  other  alternative  was,  and  this  has  not  been 
done.  Thomson  v.  Wardlaii\  High  Court,  23d  January 
1865,  Irv.,  vol.  v.,  p.  45  ;  Holland  v.  Ganchelland  Coal 
Company,  High  Court,  24th  December  1867.  Irv.,  vol.  v., 
p.  561  ;  (zaZ^  V.  Ritchie,  High  Court,  16th  July  1873, 
Couper,  vol.  ii.,  p.  470. 

Lord  Young. — Do  you  desire  to  have  the  case  sisted 
that  you  may  have  an  opportunity  of  having  the  question 
of  heritable  right  settled  elsewhere  ? 

Rhind,  for  the  suspender. — We  do  not  consider  the 
matter  of  sufficient  importance  to  constrain  us  to  raise  a 
civil  action. 

Pearson,  for  the  respondent. — The  complaint  charges* 
the  causing,  by  means  of  goods  specified,  an  obstruction 
on  the  footway,  and  sets  forth  sufficiently  distinctly  all 
the  elements  of  the  offence.  It  is  set  forth — 1st,  that 
there  was  a  stall  loaded  with  flowers,  fruit,  and  vege- 
tables, and  other  goods ;  2d,  that  the  respondent  by 
means  of  these  wilfully  caused  the  obstiiiction  by  placing 
these  on  the  footway ;  and  3d,  the  statement  that  this 
was  done  in  front  of  the  shop  occupied  by  the  suspender 
and  on  the  footway  disposes  of  the  element  that  the 
stall  w^as  within  the  line  of  the  respondent's  property. 
Nothing  could  be  competently  proved  under  the  com- 
plaint which  would  not  amount  to  an  offence  under  the 


on. 
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1882.     section  libelled.     It  is  not  necessary  to  libel  that  what 

No.  3.     was  done  was  done  to  the  obstruction,  annoyance,  or 

V,        danger  of  the  inhabitants  or  passengers,  and  it  is  not 

necessary   to    prove    that    anyone   was    obstructed    or 


June  9.  '  annoyed.     The  oflfence  consists  in  putting  a  thing  upon 
Siuponsioii.  the  street  which  is  capable  of  causing  an  obstruction 
whether  anyone   was   obstructed   or    not      The  word 
danger  in  the  section  shows  this.     The  Bill  ought  there- 
fore, we  contend,  to  be  refused. 

Lord  Craiohill. — Several  grounds  of  suspension 
were  maintained  at  the  bar  on  the  part  of  the  suspender, 
but  the  only  one  of  these  on  which  it  is  necessary  for  me 
to  say  anything  is  that  in  which  it  is  maintained  that 
the  complaint  is  irrelevant,  inasmuch  as  it  is  not  there 
averred  that  the  bench  or  stall  loaded  with  flowers, 
fruits,  and  vegetables,  or  other  goods,  wares,  or  merchan- 
dise, said  to  have  been  placed  by  the  complainer  upon 
the  High  Street,  was  to  the  obstruction,  annoyance,  or 
danger  of  the  residents  or  passengers. 

My  opinion  is  that  this  objection  is  well  founded,  and 
ought  to  be  sustained.  The  words  *  to  the  obstruction, 
annoyance,  and  danger  of  the  residents  or  passengers,' 
which  occur  at  the  beginning  of  the  251st  section,  being 
the  section  libelled  on  in  the  complaint,  override  every 
one  of  the  clauses  or  subsections  by  which  particular 
•offences  have  been  created.  The  words  are  too  clear  to 
be  consistent  with  any  other  interpretation,  for  they  are 
that  every  person  who,  in  any  street  or  private  street,  to 
the  obstruction,  annoyance,  or  danger  of  the  residents  or 
passengers,  commits  any  of  the  following  offences,  shall, 
on  conviction,  on  the  evidence  of  one  or  more  credible 
witnesses,  be  liable  to  the  punishment  authorised  by  this 
section  of  the  Act  Proof  of  *  obstruction,  annoyance,  or 
danger  of  the  residents  or  passengers '  is  indispensable, 
otherwise  there  would  be  no  authority  for  the  punish- 
ment of  the  accused  as  one  by  whom  this  provision  of  the 
Statute  had  been  contravened  ;  and  if  proof  is  indispens- 
able at  the  trial,  the  averment  in  the  framing  of  the  libel 
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is  equally  necessary.    It  is  said,  no  doubt,  that  the  words  1S82. 

used  in  the  complaint  are  equivalent,  and  therefore  that  n^. 

the  objection,  which,  at  the  best,  is  said  to  be  of  a  v. 
technical  character,  ought  to  be  overruled.     My  opinion 


)X11U0D. 


as  to  this  is,  first,  that  what  is  alleged  is  not  an  ^^un^jj^' 
equivalent,  and,  in  the  next  place,  that  even  if  it  were,  "^^, 
there  is  no  good  reason  for  a  dispensation  from  the  obliga- 
tion to  libel  the  statutory  offence  in  the  very  words,  or 
substantially  in  the  words  of  the  Statute.  The  case  as  it 
was  laid  was  one  in  which  any  Magistrate  might,  unless 
he  looked  to  or  was  familiar  with  the  language  of  the 
Statute,  reasonably  conclude  that  the  placing  of  anything 
upon  the  street,  whether  it  was  or  was  not  an  obstruc- 
tion or  annoyance  or  danger  to  residents  or  passengers, 
was  an  offence  within  the  meaning  of  the  Act  And 
there  being  no  reason  why  the  prosecutor  in  such  a  case 
should  be  excused  for  framing  his  complaint  otherwise 
than  in  the  language  of  the  Statute,  and  there  being  a 
risk  of  miscarriage,  not  to  say  an  illegal  conviction,  should 
such  a  departure  from  the  words  constituting  the  offence 
be  sanctioned,  it  appears  to  me  that  the  proper  adminis- 
tration of  justice  in  a  case  like  the  present  requires  that 
the  objection  at  present  under  consideration  should  be 
sustained  and  the  sentence  quashed. 

The  importance  of  this  question  is  greater  in  this  case 
than  perhaps  it  could  be  in  many  others,  because  tak- 
ing the  place  where  the  bench  was  put  down  to  be  as  the 
Magistrate  has  found  it  to  be — a  part  of  the  High  Street 
of  Portobello — it  is  not  in  the  line  of  thoroughfare,  but 
is  in  a  recess,  the  house  of  the  complainer  being  six  feet 
further-  back  than  the  houses  on  the  east  and  the  houses 
on  the  west  It  may  well  be,  therefore,  that  the  bench 
is  not  to  the  obstruction,  annoyance,  or  danger  of 
passengers  or  residents.  There,  residents  could  not  be 
inconvenienced  or  subjected  to  annoyance  or  danger,  and 
a  passenger  passing  along  could  not  be  obstructed,  for  he 
must  leave  off  from  his  course  before  he  could  come  in 
coiitact  with  the  alleged  obstruction.     Hence  the  im- 
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1882.     portance  of  the  statutory  condition  being  expressly  made 
nTI.      part  of  the  charge  upon  which  the  suspender  was  to  be 
V,        put  upon  his  trial. 

^'  Lord  Adam. — In  this  case  the  suspender  is  the  pro- 
^'f^^^Q*^'  prietor  of  a  shop  in  High  Street,  Portobello,  and  he  was 
SonienBion.  prosecutcd  foT  a  contravcntion  of  the  25l8t  section  of  the 
'  General  Police  and  Improvement  (Scotland)  Act,  1862 ' 
(25  and  26  Vict.  cap.  101).  What  he  himself  says  he 
did  is  thus  set  forth  in  the  third  article  of  the  condes- 
cendenca  He  says,  *  In  front  of  the  complainer  s  shop 
is  an  entrance  to  a  cellar  beneath  his  premises,  which  is 
used  constantly  in  connection  with  his  business.  This 
entrance  is  within  the  property  contained  in  the  com- 
plainers  title,  and  within  the  old  boundary  wall.  In 
order  to  protect  people  from  falling  into  this  entrance 
when  open,  the  complainer  placed  four  iron  posts  and 
chains  around  the  same,  and  placed  boards  over  the 
chains,  on  which  were  placed  shrubs  and  flowei's,  so  as 
to  make  the  protection  more  ornamental.'  According  to 
his  own  showing,  therefore,  he  has  placed  these  posts  and 
boards,  &c.,  upon  what  he  alleges  to  be  his  own  property, 
but  which  in  fact  forms  part  of  the  footway  of  the  public 
street,  and  it  is  in  these  circumstances  that  this  com- 
plaint was  brought  against  him.  He  was  charged  with 
a  contravention  of  the  General  Police  and  Improvement 
Act,  'in  so  far  as  on  the  4th  day  of  March  1882  years, 
or  about  that  time,  and  upon  High  Street,  within  the 
burgh  of  Portobello,  he,  the  said  accused,  did,  by  means 
of  a  bench  or  stall  loaded  with  flowers,  fruit,  and 
vegetables,  or  other  goods,  wares,  or  merchandise,  wil- 
fully cause  an  obstruction  on  the  footway  in  front  of  the 
shop  occupied  by  him  at  No.  190  High  Street  aforesaid.' 
The  suspender  was  convicted,  and  has  in  this  suspension 
stated  a  variety  of  objections  to  the  conviction,  but  there 
are  only  two  of  these  objections  which  I  think  now  re- 
quire to  be  considered.  The  first  is  founded  upon  the 
construction  of  the  section  libelled,  which  bears  that 
*  every  person  who  in  any  "  street "  or  "  private  street,"  to 


VOL.  V.J        AND  CIRCUIT  COURTS  OF  JUSTICIARY.  27 

the  obstruction,  annoyance,  or  danger  of  the  residents  or  1882. 

passengers,  commits  any  of  the  following  oflfences,  shall,  n^. 

on  conviction,  be  liable'  in  certain   penalties.      Then  ^. 

follows  a  number  of  subsections,  in  which  a  variety  of  ^' 


offences  are  specified,  and  in  what  has  been  called  in  the  ^*fun^T^' 
argument  the  13th  subsection  the  offence  with  which  we  suspenmon. 
are  here  dealing  is  thus  described — '  Every  person  who 
places  or  leaves  any  furniture,  goods,  wares,  or  merchan- 
dise, or  cask,  tub,  basket,  pail,  or  bucket,  or  places  or 
uses  any  standing  place,  stool,  bench,  stall,  or  showboard 
on  any  footway.'     And  the  objection  is  that  there  are  no 
averments  in  the  complaint  to  the  effect  that  what  the 
suspender  did  was  done  to  the  obstruction,  annoyance, 
or  danger  of  the  residents  or  passengers,  or  that  anyone 
was  obstructed  ;  and  that  that  forms  an  essential  element 
of  the  charge  which  must  be  set  forth.     Now,  it  appears, 
as  I  have  said,  that  the  complainer,  on  that  spot  and  on  the 
boards  placed  as  described,  did  put  shrubs  and  flowers, 
and  that  there  is  no  doubt  that  the  spot  forms  part  of  the 
foot-pavement  of  the  public  street,  and  the  only  question 
is  whether  the  words  in   the  complaint,  'and  did  by 
means  of  a  bench  or  stall,  &c.,  wilfully  cause  an  obstruc- 
tion on  the  footway  in  front  of  the  sliop  occupied  by  him 
at  190  High  Street,'  are  a  sufficient  averment  of  the 
offence  under  the  Statute.     I   quite  agree  with   Lord 
Craighill  in  thinking  that  the  words  *  to  the  obstruction, 
annoyance,  or  danger   of  the  residents  or  passengers,' 
override  all  that  follows  in  the  section,  and  that  each  of 
the  enumerated  offences  must  be  done  to  the  obstruction 
or  annoyance  or  danger  of  the  residents  or  passengers. 
But  the  question  is,  whether  or  not  this  is  not  sufficiently 
set  forth  in  the  complaint  ?     Now,  it  humbly  appears  to 
me  to  be  common  sense  that  if  a  person  put  on  the  foot- 
way a  bench  loaded  with  flowers,  it  necessarily  follows 
from  the  nature  of  the  thing  that  he  thereby  causes  an 
obstruction   to   the   residents   of  the   district   and   the 
passengers.     To  consti-ue  the  complaint  in  a  Police  Court 
80  literally  and  strictly  as  to  require  the  exact  words  of 
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1882.     Statute  is  what  I  am  not  prepared  to  do.     I  am  therefore 
No.  3.     not  prepared  to  sustain  the  objection  to  the  relevancy. 
V.  The  other  objection  stated  to  the  conviction  is  thus  set 

Whita  .  •'    . 

— ; forth   in   the   print   before   us — 'The   complainer  also 

June  9.     objected  to  the  proceedings  being  brought  in  the  Police 

suflpension.  Court  ou  thc  grouud  that  the  complainer's  titles  and 
relative  plans  produced  in  Court,  and  hereafter  referred 
to,  disclosed  the  fact  that  the  alleged  obstruction  was 
upon  and  within  his  own  private  property,  and  that  he 
was  entitled,  in  the  exercise  of  his  right  in  the  property, 
to  place  thereon  the  boards,  shrubs,  and  flowers  referred 
to.  That  a  question  of  heritable  right  being  involved,  a 
Police  Court  was  not  the  proper  tribunal  to  determine 
such  right.'  Now,  I  think  that  there  is  not  here  raised 
a  question  of  heritable  right.  The  question  is  one  of  fact 
— whether  the  spot  upon  which  the  stall  was  placed  was 
or  was  not  part  of  a  street,  whether  public  or  private  ? 
It  appears  to  me  to  be  no  answer  at  all  to  say  that  the 
ground  had  at  one  time  been  the  property  of  the  com- 
plainer, if  he  had  afterwards  admitted  the  public  to  have 
access  to  it  and  to  use  it  as  a  street  The  Magistrate 
was  of  opinion  that  it  was  part  of  the  High  Street,  and 
I  see  no  ground  for  interfering  with  his  judgment  upon 
that  point.  We  offered  to  the  complainer  an  opportunity 
of  having  his  rights  ascertained  in  a  superior  Court  by 
showing  that  it  did  not  form  part  of  the  street, — that  he 
had  never  allowed  the  public  so  to  use  it, — but  he  did 
not  choose  to  avail  himself  of  that  offer.  I  see  therefore 
no  reason  for  interfering  with  the  judgment  complained 
of  on  the  ground  that  this  was  private  property,  and  that 
the  case  involved  a  question  of  heritable  right.  I  am 
therefore  for  refusing  to  sustain  this  objection  also,  and 
for  dismissing  the  Bill. 

Lord  Young. — I  concur  with  Lord  Adam.  It  is 
quite  true  that  the  Statute  contains  the  words  *  to  the 
obstruction,  annoyance,  or  danger  of  the  residents  and 
passengers,'  and  provides  that  *  every  person  who,  in  any 
street  or  private  street,  to  the  obstruction,  annoyance,  or 
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danger  to  the  residents  or  passengers,  places  or  leaves  any  1883. 

furniture,  goods,  wares,  or  merchandise,  or  any  cask,  &c.,  fTs. 

on  any  footway/  shall  be  liable  to  a  certain  penalty.  l^ 
These  are  the  whole  words  of  the  provision,  bringing 


together  all  that  is  necessary*  to  make  it  intelligible ;  ^^^9^ 
and  it  must  appear  on  the  face  of  the  complaint,  or  of  g,j3pgnri<mr 
the  conviction,  that  what  was  left  on  the  footway  was  to 
the  obstruction  or  annoyance  or  danger  of  the  residents 
or  the  passengers.     These  are  alternative  conditions,  and 
the  complaint  need  not  set  them  all  forth ;  and  if  the 
conviction  set  them  all  forth  it  might  possibly  be  void 
from  uncertainty.     But  it  must  appear  that  what  was 
placed  on  the  footway  was  to  the  obstruction  or  the 
annoyance  or  the  danger  of  the  residents  or  passengers. 
Now,  does  this  not  appear  here  ?     If  the  complaint  had 
stated  that  the  suspender  had  placed  his  goods  on  the 
street  to  the  obstruction  of  the  passengers,  that  would 
have  been  using  the  very  words  of  the  Statute,  and  would 
have  been  unexceptionable.      But  is  it  not  the  same 
thing  to  say  that  he  caused  an  obstruction  on  the  foot- 
path ?     Who  possibly  could  be  obstructed  but  passengers 
or  residents?     I  should  hardly  think  it  a  reasonable 
thing  to  say  that  the  word  obstruction  could  be  used 
without  thereby  meaning  the  obstruction  either  of  the 
residents  or  of  the  passengers.      No  other   reasonable 
construction  of  the  complaint  can  possibly  be  suggested. 
I  therefore  think  the  complaint  ought  to  be  sustained  as 
relevant     I  cannot  for  a  moment  assent  to  the  view 
that  it  is  necessary  to  set  forth  or  to  show  that  some 
residents  or  passengers   had   in   fact  been   obstructed, 
annoyed,  or  endangered.     If  a  person  were  to  dig  a 
trench  in  a  street,  and  then  leave  the  street  in  that  con- 
dition all  night,  I  cannot  doubt  that  that  would  be  an 
obstruction  or  a  danger,  although  nobody  chanced  to  fall 
into  the  trench.     It  is  the  nature  and  character  of  the 
thing  that  makes  it  an  obstruction,  not  its  actual  results. 
It  is  an  obstruction,  if  it  necessarily  causes  obstruction 
to   passengers   who   chance   to   be   there.     Indeed   the 
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1882.     alternative  in  the  Statute  between  passengers  and  resi- 

N^.     dents  shows  that  this  is  the  true  view,  for  a  resident, 

V        who  is  not  also  a  passenger,    cannot  actually  be  ob- 

-    -1    —stnicted.     It  is  in  order  to  prevent  obstruction  in  fact 
!fun^9L^'  that  a  penalty  is  imposed  on  those  who  create  possible 

Saspennon.  ^^^j  '^  there  sliould  in  fact  be  passengers,  necessary 
sources  of  obstruction.  On  this  question,  therefore,  I 
concur  with  Lord  Adam.  I  think  that  the  complaint  is 
substantially,  almost  literally,  in  the  words  of  the 
Statute. 

On  the  other  point  also  I  agree  with  Lord  Adam. 
The  solum  of  any  street  may  be  the  private  property  of 
an  individual.  It  may  suit  the  convenience  of  private 
individuals  to  turn  their  property  into  streets.  That 
frequently  occurs.  But  having  become  a  street  de  facto, 
it  must  be  regulated  by  those  provisions  and  bye-laws 
which  are  considered  to  be  necessary  for  the  safety  of 
those  passengers  whom  the  proprietor  has  invited  to 
frequent  it.  It  must  be  subject  to  the  police  rules,  and 
one  of  these  rules  is  that  there  shall  be  no  obstruction 
to  those  who  are  invited  to  make  use  of  the  street. 
There  are  many  such  private  streets,  the  solum  of  which 
may  be  reconverted  into  its  former  private  uses  whenever 
the  proprietor  pleases.  Now,  here  the  magistrate  was 
of  opinion  that  the  ground  on  which  this  obstruction  was 
placed  was  de  facto  part  of  a  street,  and  in  this  suspen- 
sion we  must  take  the  fact  to  be  so.  There  may  be 
something  in  the  contention  that  the  street  at  this  par- 
ticular point  widens,  and  in  consequence  that  the  ground 
in  dispute  does  not  belong  to  the  street  at  all.  We 
proposed,  therefore,  to  the  suspender  that  if  the  matter 
was  of  such  importance  to  him  he  might  take  the  ques- 
tion before  a  higher  tribunal,  proceeding  in  a  more 
solemn  manner,  to  have  his  rights  there  determined. 
But  this  he  declined  to  do,  acting  no  doubt  on  good 
advice,  on  the  ground  that  the  matter  was  not  sufficiently 
valuable  to  him  to  make  it  expedient  to  incur  the  ex- 
pense.    What  then  does  he  ask  us  to  do  ?     He  asks  us 


White. 
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to  look  at  the  plans,  and  then  to  say  that  the  magistrate     1882. 
has  erred.     But,  looking  at  the  plans,  I  cannot  say  that     No.  s. 

1  ?     T    ^         o  1.11  M'Donald 

the  mascistrate  has  erred.    1  therefore  think  there  was  an        ». 
obstruction  here  on  the  public  street,  and  that  the  con-  - 
viction  must  be  sustained.  June  9. 

The  following  was  the  Interlocutor : —  SuspeoBioii. 

'Edinburgh,  9th  June  1882. — Having  considered  this 
Bill,  and  heard  counsel  for  the  parties,  Refuse  the  Bill : 
Find  the  respondent  entitled  to  expenses,  which  modify 
to  five  guineas,  for  which,  and  one  guinea  as  the  dues 
of  extract,  decern  against  the  complainer.' 

Agent  for  the  Suspender— Thomab  M 'Naught,  S.S.C. 
Agent  for  the  Respondent— R.  Pablet  Stbybnson,  S.S.C. 


WEST  CIRCUIT. 

GLASGOW. 
Her  Majesty's  Advocate — Henderson,  A.D. 

AGAINST 

Thomas  Devaney — James  Reid. 

Relevancy — Minor  Proposition,  Subsumption  op — Aggravation. 
— Objection  to  an  indictment,  which  charged  assault  aggravated 
inter  alia  by  being  committed  by  discharging  loaded  firearms, 
that  although  this  aggravation  was  set  forth  in  the  affirmation  at 
the  commencement  of  the  minor  proposition  the  subsumption  did 
not  contain  an  averment  that  firearms  had  been  discharged,  sus- 
tained, and  the  aggravation  allowed  to  be  struck  out  on  the 
motion  of  the  prosecutor. 

Thomas   Devaney  was   charged  before   the   Circuit     no.  4. 
Court    held    at    Glasgow    on   20th   June    1882    with    Dei«S^. 
*  assault '  at  common  law,  especially  when  committed  to    Glasgow, 
the  'injury  of  the  person,  and   more   especially  when 
committed  by  means  of  presenting  loaded  firearms  at  any 
of  the  lieges,  to  their  great  terror  and  alarm  and  injury 


Anault,  &o. 
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1882.     of  the  person,   and  by  discharging  loaded  Jirearms.' 

No.  4.      The  indictment  also  contained  the  statutory  charge  of 

Devaney.    shooting  with  intent  to  injure  under  sec.  2  of  10  Geo. 

Glaagow,      IV.,  C.  38. 

The  affirmation  of  the  minor  proposition  was  in  the 


uit,  kc  fQiiQ^ing  terms : — *  That  you  the  said  Thomas  Devaney 
are  guilty  of  the  crime  of  assault  at  common  law  above 
libelled,  aggravated  by  its  having  been  committed  by 
means  of  presenting  loaded  firearms  at  any  of  the  lieges, 
to  their  great  terror  and  alarm  and  to  the  injury  of  the 
person,  and  by  discharging  loaded  Jirearms,  tuid  of  the 
statutory  crime  and  offence  set  forth  in  the  2d  section  of 
the  Statute  above  libelled  of  wUfuUy,  maliciously,  and 
unlawfully  shooting  at  any  of  Her  Majesty's  subjects.' 

The  narrative  applicable  to  the  common  law  charge 
stated  that  the  panel  *  did  present  at  or  towards  the  per- 
son of  the  said  Thomas  M'Binnie  a  revolver,  pistol,  or 
other  kind  of  firearm,  loaded  with  cartridges  or  powder 
and  bullets,'  but  it  was  not  said  that  the  panel  had  dis- 
charged said  pistol,  and  nothing  was  said  about  dis- 
charging. The  indictment  then  went  on  to  narrate  the 
circumstances  applicable  to  the  statutory  charge. 

Objection  was  taken  to  the  relevancy  on  the  ground 
that  species  facti  were  not  set  forth  to  support  the 
aggravation  of  ^discharging  loaded  firearms  libelled  in  the 
major  and  affirmation  of  the  minor,  which  was  sustained, 
and  the  words  *  by  discharging  loaded  firearms '  were,  on 
the  motion  of  the  Advocate-Depute,  struck  out  of  the 
indictment 

Agent  for  the  PftneL—WiLUAM  B.  Patbbson,  Writer,  Glasgow. 
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HIGH    COURT. 

Present, 

Lords  Young,  Craiohill,  and  Adam. 

John  Lennox,  Appellant — Jameson, 

AGAINST 

Thomas  Ferguson,  Respondent — Keir, 

Groceb'b  Licbnsb — Breach  op  Certificate — Statute  25  and  26 
Via,  a  35 — Cbrtifioatb  No.  3,  Schedule  A  (*  Public  Houses  Acts 
Amendment  (Scotland)  Act,  1862 ' — Permitting  Liquors  to  be 
Consumed  on  Premises — Conviction — Complaint. — A  grocer, 
licensed  to  sell  excisable  liquors  not  to  be  consumed  on  the 
premises,  in  terms  of '  The  Public  Houses  Acts  Amendment  (Scot- 
land) Act,  1862,'  Certificate  No.  3,  Schedule  A,  having  been  con- 
victed of  permitting  or  suffering  drink  to  be  consumed  on  his 
premises,  upon  a  complaint  which  charged  the  selling  or  supplying 
a  gill  of  whisky,  and  the  permitting  the  same  to  be  drunk  on  his 
premises,  the  Court,  on  appeal,  quashed  the  conviction,  on  the 
ground  that  the  ofifence  consisted  in  the  trafficking  in  or  giving 
excisable  liquor  for  the  purpose  of  being  consumed  there,  and  that 
the  permitting  by  a  grocer  of  a  customer  to  test  whisky  on  his 
premises  while  the  purchase  of  a  gallon  was  being  made  did  not 
amount  to  a  breach  of  the  certificate. 

This  was  an  appeal  at  the  instance  of  John  Lennox,     i882. 
grocer  in  Stirling,  who  held  a  grocers  license  to  sell     n^. 
excisable  liquors  not  to  be  drunk  on  the  premises,  in  the     ^^°^ 
form  of  Certificate  No.  3,  Schedule  A,  annexed  to  the   ^^'g^^' 
25  and  26  Vic,  c.  35,  'The  Public  Houses  Acts  Amend-  ^^t" 
ment  (Scotland)  Act,  1862,'  against  a   conviction  and     Appeal 
sentence  pronounced  in  the  Burgh  Court  there,  upon  a 
complaint  at  the  instance  of  Thomas  Ferguson,  Pro- 
ciuBtor-Fiscal  of  Court,  which  charged  a  breach  of  the 
regulations   of    his    certific9,te,   in    that   he    did,   time 
hbeUed,  *  within  or  near  the  grocer's  shop  or  premises 
possessed  by  him  at,'  &c.,  'sell  or  supply  one  gill  or 
thereby   of  whisky   or  other  excisable  liquor  to'  two 

VOL.  V.  0 
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1882.     persons  designed,   *and  did  pennit  or  suffer  the  same 
i^TB.     to  be  drunk  or  consumed  on  the  said  premises,  in  breach 


Lennox 


Ferguson. 


of  the  regulations  of  his  said  certificate.' 

The  Magistrate  stated  in  the  Case  on  appeal  that  it 
^^9!^  was  proved  that  on  the  day  libelled  two  customers  of  the 
xppeaL  appellant  went  to  his  shop,  and  each  gave  an  order  for 
goods,  one  of  the  orders  including  inter  alia  a  gallon  of 
whisky.  That  some  conversation  took  place  at  the  time 
regarding  the  quality  of  the  whisky,  and  one  of  the  said 
customers  proposed  that  the  whisky  should  be  tested ; 
that  thereupon  the  appellant  brought  a  gill  of  whisky  to 
the  back  shop,  and  while  it  was  being  there  drunk  two 
police  officers  entered,  and  the  above  charge  was  brought 
in  consequence. 

'The  Magistrate,  on  the  evidence  led,  convicted  the 
appellant  of  "  permitting  or  suffering  drink  to  be  con- 
sumed on  the  premises,  in  breach  of  the  regulations  of 
the  certificate,"  and  fined  him  twenty-five  shiUings  and 
eight  shillings  of  expenses,  and  failing  payment  within 
fourteen  days,  ten  days'  imprisonment.' 

The  questions  of  law  for  the  opinion  of  the  High  Court 
of  Justiciary  were — 

1.  Whether  the  complaint  sets  forth  relevantly  a  con- 
travention of  the  regulations  of  the  certificate  ? 

2.  Whether  the  conviction  is  bad,  in  respect  it  is  dis- 
conform  to  the  charge  libelled  and  indefinite  in  itself  ? 

•  3.  Whether  the  facts  proved  warrant  the  conviction  ? 

Jameson,  for  the  appellant. — The  appellant's  certificate 
is  in  the  Form  3  in  the  Schedule  annexed  to  the  25  and 
26  Vic,  c.  35,  *The  Public  Houses  Acts  Amendment 
(Scotland)  Act,  1862,'  one  of  the  conditions  in  which  is 
that  the  person  licensed  do  not  'traffick,  or  give  any 
spirits,  wine,  or  excisable  liquor,  &c.,  to  he  drunk  or 
consumed  on  the  premises,'  while  the  conviction  of  the 
appellant  ran  in  these  terms : — *  The  Magistrates,  in 
respect  of  the  evidence  adduced,  convict  the  said  John 
Lennox  of  permitting  or  suffering  drink  to  be  consumed 
on  the  premises,  in  breach  of  the  regulations  in  the 
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certificate  referred  to/   The  complaint,  on  the  other  hand,     1882. 
charges  the  selling  or  supplying  liquor  on  the  occasion     n^Ts. 
Hbelled  to  the  persons  named,  and  the  permitting  or       S.^°* 
suflfering  the  same  to  be  drunk  on  the  premises.     That   ^"'^^°- 
is  not  a  relevant  averment  of  a  breach  of  the  regulation  ^^Su^!^* 
said  to  have  been  contravened.     The  regulation  says  he    j^p^^gj^ 
shall  *  not  traflSc  in  or  give/  &c.  ;  the  complaint  charges 
the  selling  or  supplying.     The  words  Uo  be'   in   the 
regulation  mean,  we  contend,  for  the  purpose  of.     The 
regulation  means  that  he  shall  not  traffic  in  or  give 
Uquor  for  the  purpose  of  being,  or  in  order  that  it  may 
be,  drunk  on  the  premises.     But  in  the  complaint  the 
words — *  and  did  permit  or  suffer  the  same  to  be  drunk 
or  consumed  on  the  said  premises,'  only  follow  the 
allegation  that  the  appellant  *  did  sell  or  supply  one  gill 
or  thereby  of  whisky.'    It  is  not  charged  in  the  complaint 
that  the  sale  was  made,  or  the  whisky  supplied  for  the 
purpose  of  being  drunk  on  the  premises,  which  is  what 
constitutes  the  oflfence.     Bath  v.   White,  January  25th, 
1878,  III.  LR.  Com.  PL  Div.,  p.  175.    The  offence  does 
not  consist  in  the  selling  to  be  afterwards  drunk,  but  in 
the  trafficking  in,  dr  giving  for  the  purpose  of  being 
drunk  on  the  premises.     The  complaint  therefore  does 
not  relevantly  set  forth  a  contravention  of  the  regulation 
of  the  certificate.     And  in  like  manner  the  conviction 
does  not  convict  of  the  offence  of  breach  of  this  regula- 
tion or  condition.     It  is  inconsistent  with,  and  does  not 
convict  of  what  is  charged  in,  the  complaint.    The  charge 
is  'selling  or  supplying ' :  the  conviction  is  of  permitting 
or  'suffering  drink  to  be  consumed  on  the  premises.' 
The  conviction,  therefore,  besides  being  disconform  to  the 
complaint,  does  not  convict  of  a  breach  of  the  regulation 
or  condition  said  to  have  been  contravened.     It  does  not 
find  the  appellant  guilty  of  trafficking  in,  or  giving  liquor 
for  the  purpose  of  being  drunk  on  the  premises.     Nor 
do  the  facts  warrant  the  conviction.     A  grocer  is  quite 
entitled  to  allow  a  sample  of  his  goods  to  be  tested,  and 
to  give  even  excisable  liquor  to  a  customer  for  that  pur- 


Lennox 

V. 

Ferguson. 
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1882.     posa     That  docs  not  amount  to  trafficking  in,  for  the 
N^.     purpose  of  being  consumed. 

Keir,  for  the  respondent. — The  charge  in  the  complaint 

of  the  selling  of  liquor,  and  the  suflfering  to  be  drank  on 

June  S^'  the  premises  in  immediate  conjunction  with  one  another, 

AppeaL     is  Substantially  the  offence  in  the  regulation  contained 

in  the  schedule.     The  main  element  of  the  offence  is  the 

permitting  the  liquor  to  be  consumed  on  the  premises. 

Lord  Young. — No.  The  breach  of  the  regulation 
consists  in  the  trafficking  in  or  giving  liquor  to  be 
consumed  there.  The  grocer  may  supply  to  be  drunk 
elsewhere,  but  not  there.  The  regulation  is  not  directed 
against  all  trafficking  in  liquor  for  consumption,  but  the 
trafficking  in  for  the  purpose  of  being  consumed  on  the 
premises. 

Lords  Craighill  and  Adam  concurred. 
The  following  was  the  Interlocutor  pronounced  : — 
^  Edinhurghy  9th  June  1882. — Having  considered 
this  Case,  and  heard  counsel  for  the  parties,  sustain  the 
appeal :  Reverse  the  determination  of  the  inferior  judge  : 
Find  the  appellant  entitled  to  expenses,  which  modify  to 
five  guineas,  for  which,  and  one  guinea  as  the  dues  of 
extract,  decern  against  the  respondent. 

Agents  for  the  AppeUant — ^Meflsrs  Boyd,  Macdonald,  k  Jamibson,  W.S. 
Agents  for  the  Respondent — Messrs  Fbaser,  Stodabt,  &  Ballinoal,  W.S. 


Present, 

The  Lord  Justice  Clerk. 

Lords  Mure  and  Craiohill. 

Her  Majesty's  Advocate — Brand,  A.D,,  and  Mackay,  A,D, 

AGAIKST 

James  Nicol  Fleming — Mackintosh  and  Jameson. 

Bank  Directors — Fradulent  Using  and  Uttering,  as  True, 
Fabricated  and  Falsified  Eeports  and  Balance  Sheets  by 
Bank  Directors — Using  and  Uttering  Reports  and  Balance 
Sheets   of   Bank  —  Falsehood,   Fraud,   and  Wilful  Imposi- 
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noN — Brbach  op  Trust  and  Embezzlement. — A  bank  director, 
who  pleaded  guilty  to  having  used  and  uttered,  as  true,  fabricated 
and  falsified  reports  and  balance  sheets  or  statement  of  affairs,  of 
the  bank  of  which  he  was  director,  applicable  to  three  consecutive 
years,  knowing  the  same  to  be  fabricated  and  £ilse,  for  the  purpose 
of  couching  and  misrepresenting  the  true  state  of  the  company's 
affairs,  with  intent  to  defraud,  and  whereby  members  of  the  com- 
pany and  of  the  public  were  deceived,  imposed  upon,  and  defrauded, 
sentenced  to  eight  months'  imprisonment. 

James  Nicol  Fleming,  formerly  mert-hant  in  Glasgow,     1882. 
Calcutta,  and  Manchester,  and  now  or  lately  residing  at     n^. 
Manchester,  was  indicted  and  accused  of  the  crimes  of    F?^in^?^ 
falsehood,  fraud,  and  wilful    imposition  ;    as   also   the  nirfi  Court, 

wicked  and   felonious  fabrication   and  falsification,  by ^ 

directors  or  oflScials  of  a  joint  stock  banking  company,  ^SSa^ii 
of  any  report  or  of  any  balance  sheet  or  statement  of    ^^mJo* 
affairs,  for  the  purpose  of  concealing  and  misrepresenting  ^^aSScJT*^ 
the  true  state  of  the  company's  afiairs,  with  intent  to  ^^*®®*^  ^ 
defraud,  and  wickedly  and  feloniously  using  and  utter- 
ing such  report  or  such  balance  sheet  or  statement  of 
affairs  as  true,  for  said  purpose,  with  intent  to  defraud, 
and  whereby  members  of  the  company  and  of  the  public 
are  deceived,  imposed  upon,  and  defrauded  ;  as  also  the 
wickedly  and  feloniously  using  and  uttering,  as  true,  by 
the  directors  or  officials  of  a  joint  stock  banking  com- 
pany,   any    fabricated    and    falsified    report    or     any 
fabricated  and  falsified  balance  sheet  or  statement  of 
affairs,  knowing  the  same  to  be  fabricated  and  false,  for 
the  purpose  of  concealing  and  misrepresenting  the  true 
state  of  the  company's  affairs,  with  intent  to  defraud, 
and  whereby  members  of  the  company  and  of  the  public 
are  deceived,  imposed  upon,  and   defrauded  ;    as  also 
breach  of  trust  and  embezzlement : 

In  bo  fab  as,  you  the  said  James  Nicol  Fleming  having  been, 
during  the  years  1873,  1874,  and  down  to  the  7th  day  of  July  1875, 
and  during  several  previous  years,  one  of  the  directors  of  a  joint  stock 
banking  company,  registered  under  the  Companies'  Act,  1862,  and 
carrying  on  the  business  of  banking  in  Glasgow  and  elsewhere  through- 
out Scotland  under  the  name  or  firm  of  The  City  of  Glasgow  Bank, 
with  a  paid-up  capital  at  4th  June  1873  of  £870,000,  which  was 
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1882.      increased  on  or  about   31st  July  1873  to  the  sum  of  one  million 

j^^       pounds  sterling ;  and  it  being  your  duty,  as  director  foresaid,  to  see 

James  Niool  that  regular  books  were  kept  for  the  business  of  the  company,  in 

______  which  all  its  transactions,  affairs,  and  obligations  were  duly  entered ; 

^^f^^^T^*  and  it  being  farther  your  duty  to  see  that  every  year  a  true  and 

1 accurate  abstract  or  statement  of  the  company's  affairs,  made  up  from 

utt^gaa  ^^®  company's  books  as  balanced  on  the  first  Wednesday  of  June  in 
goomDe  each  year,  was  prepared  and  duly  examined,  and  thereafter  at  each 
BeDortB  and  annual  general  meeting  of  the  members  of  the  company,  held  on  the 
g^jjj^^  first  Wednesday  of  July  in  each  year,  reported  for  the  satisfaction  of 
all  concerned:  Yet  nevertheless  (1.),  on  one  or  more  days  in  the 
month  of  June  1873,  or  of  May  immediately  preceding,  or  of  July 
immediately  following,  the  time  or  times  being  more  particularly  to 
the  prosecutor  unknown,  in  or  near  the  head  office  of  the  City  of 
Glasgow  Bank  in  Virginia  Street,  Glasgow,  or  elsewhere  in  or  near 
Glasgow  to  the  prosecutor  unknown,  you  the  said  James  Mcol 
Fleming  did,  acting  in  concert  with  the  now  deceased  Alexander 
Stronach,  who  was  then  and  had  been  for  many  years  previously 
manager  of  the  said  company,  wickedly  and  feloniously,  with  intent 
to  defraud  the  members  of  the  said  company  and  the  public,  and  for 
the  purpose  of  concealing  and  misrepresenting  the  true  state  of  the 
affairs  of  the  said  company,  and  of  inducing  members  of  the  said 
company  and  the  public  to  retain  or  acquire  stock  therein,  and  to 
become  or  continue  depositors  therein,  concoct  and  fabricate,  or  cause 
or  procure  to  be  concocted  and  fabricated,  a  false  and  fabricated 
report,  and  also  a  false  and  fabricated  abstract  balance  sheet  or  state- 
ment of  affairs, '  purporting  to  represent  the  true  condition  of  the 
bank's  affairs  as  at  4th  June  1873,  which  false  and  fabricated  report, 
and  false  and  fabricated  abstract  balance  sheet  or  statement  of  afiairs, 
were  in  the  following  or  similar  terms,  videlicet :  * 

Thirty-fourth  Annual  Report  by  the  Ddibctors  of  the  City  of 
Glasgow  Bank,  to  the  Shareholders,  read  at  the  Annual 
Meeting,  2nd  July  1873. 

The  directors,  in  terms  of  the  contract,  submit  for  the  approval  of 
the  shareholders,  the  thirty-fourth  annual  report  on  the  bank's  affairs, 
along  with  the  usual  abstract  of  balanced,  as  at  4th  June  last. 


^  The  charge  in  this  and  in  the  two  following  counts  of  the  indict- 
ment was  of  fabricating  and  uttering  a  false  report  as  well  as  a  false 
abstract  balance  sheet.  The  similar  charges  in  the  indictment  against 
the  other  directors  of  this  bank  was  confined  to  the  fabricating  and 
uttering  of  false  abstract  balance  sheets  alone.  See  report  of  the  case 
of  John  Stewart  and  others,  City  of  Glasgow  Bank  Directors,  High 
Couii;,  Jan.  21,  1879,  Couper,  voL  iv.,  p.  164  e^  seq. 


VOL.  v.]        AND  CIRCUIT  COURTS  OF  JUSTICIARY. 


39 


The  resnlt  of  the  year's  business  is  as  follows : — 
The  ' reserve  fund'  or  undivided  profits,  at  last  annual  balance 


1882. 


amounted  to     . 

The  balance  brought  forward 
from  last  year  at  the  credit 
of  profit  and  loss  account 
amounted  to 

Less  income-tax  on  dividend 
paid  to  shareholders,  in  ac- 
cordance with  the  resolution 
of  last  annual  meeting, 

Making  the  sum  brought 

forward 

The  balance  at  the  credit  of 

profit  and  loss  account  for 

the  year  ending  4th  June 

last  amounts  to 


£17,004  16     4 


1,450    0    0 


£15,554  15     4 


114,734  14     3 


From  which  the  directors  recommend, — 
Ist,  That  a  dividend  at  the 

rate  of  10  per  cent,  per 

annum,  free  of  income- 
tax,  be  declared,  pay- 
able   1st    August  and 

3rd  February  next,  and 

amounting  to  . 
2nd,  That  £20,000  be  added 

to    the    reserve    fund, 

making  the  amount 
3id,  That  property  account 

be  further  credited  with 

the  sum  of  *     . 
4  th,   That   the   balance   be 

carried  forward  at  the 

credit    of    profit    and 

loss    account   to    next 

year,   . 


£87,000    0    0 


300,000     0     0 


10,000     0     0 


13,289     9     7 


£280,000 


No.  6. 

0     0  J<^™^  Nicol 
Fleming. 

High  Court, 
July  3. 

Usin^and 

uttering  as 

genuine 

False 

Keports  and 

balance 
Sheets,  fto. 


130,289     9     7 
£410,289     9     7 


£410,289     9     7 


The  directors  have  further  to  intimate,  that  Mr  Eobert  Salmond 
now  retires  by  rotation  as  an  ordinary  director,  and,  being  eligible, 
they  respectfully  recommend  his  re-election. — By  order  of  the  direc- 
toig,  Alex.  Stronace,  Manager. 
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1 882.  CITY  OF  GLASGOW  BANK. 


■r    ^^  5*.     ,  ABSTRACT  BALANCE  SHEET,  AS  AT  4th  JUNE  1878. 

James  Niool  ^^,  Liabiutieb. 


Flemixiff. 

1,  Deposits  at  the  head  office  and  branches,  In- 

iT*  I.  ru  -I.  eluding  balances  at  the  credit  of  banlclng 

uurn  ucmrt,  *        correspondents.         -        -  £7,«8«,189    4    9 

July  S.  3.  Bank  notes  in  drcolation  in 

Scotland  and  the  Isle   of 

Usinffaiid  M«n. 896,180   0   0 

utteruur  as  '*  ^^^^  ontstanding,  due,  or 

MAntt^^  ^****  *  currency  not  exceed- 

fi^'^  ing  fourteen  daya,     -       -      236,951    ft    0 

False  4.  Drafts  accepted  by  the  bank 

Beporta  and  and  its  London  agents  on 

Balance  account    of     home     and 

Bheotl,  fto.  foreign  constituents,         -      929,435    6    6 

UaUllHes  to  the  pubUc,  £9,786.785  16    6 

5.  Cajdtal     ac- 

count,        £870,000  0  • 

6.  Reserre  Fund,  280,000  0  0 

7.  Profit  A  Loss,  130,289  9  7 
LUbUlUes    to 

partners,         1,280,289    9    7 

£11,017,026    6    1 


Abssts.  Cr. 

1.  Bills  of  exchange,  local  and  country  bills, 

credit  accounta,  and  other   advances  upon 
security,  ....  £7,748,276  19    2 

2.  Advances    on   heritable  pro- 

perty, and  value  of  bank 

buildings  and  furniture,        -  216,863  17  11 
8.  Cash  on  hand— viz.  gold  and 

silver  ccin  and  notes  of  other 

banks   at   head    office    and 

branches,  £993,270  6  11 
Government 
stocks,  Exche- 
quer bills,  rail- 
way and  other 
stocks  and  do- 
bentures,  and 
balances  in 
hands  of  bank- 
ing correspon- 
dents,     -       2,059,114    2    1 

8,052,884    9    0 


£11,017,025    6    1 


and  the  said  abstract  balance  sheet  or  statement  of  affairs  was  false 
and  fabricated,  and  was  known  by  you  to  be  so,  in  the  following 
particulars,  or  part  thereof,  videlicet: — (1)  The  amount  of  deposits  at 
the  head  office  and  branches,  and  balances  at  the  credit  of  banking 
correspondents,  under  article  I  on  the  debtor  side,  was  understated  to 
the  extent  of  £656,005,  lOs.  4d.  or  thereby  ;  (2)  The  amount  of  the 
bank  notes  in  circulation  in  Scotland  and  Isle  of  Man,  under  article 
2  on  the  debtor  side,  was  understated  to  the  extent  of  £7348  or 
thereby;  (3)  The  amount  of  drafts  outstanding,  due  or  with  a 
currency  not  exceeding  fourteen  days,  and  of  drafts  accepted  by  the 
bank  and  its  London  agents,  under  articles  3  and  4  on  the  debtor 
side,  was  understated  to  the  extent  of  £973,300  or  thereby ;  (4)  The 
amount  of  bills  of  exchange,  local  and  country  bills,  credit  accounts, 
and  other  advances  under  article  1  on  the  creditor  side,  was  under- 
stated to  the  extent  of  £1,559,227,  Is.  4d.  or  thereby;  (5)  The 
amount  of  cosh  on  hand,  viz.,  gold  and  silver  coin,  and  notes  of  other 
banks,  under  article  3  on  the  creditor  side,  was  understated  to  the 
extent  of  £7348  or  thereby ;  (6)  The  amount  of  Government  stocks, 
exchequer  bills,  railway  and  other  stocks  and  debentures,  and 
balances  in  hands  of  banking  correspondents,  under  article  4  on  the 
creditor  side,  was  understated  to  the  extent  of  £70,078,  9s.  or  thereby ; 
(7)  A  reserve  fund  to  the  extent  of  £280,000  was  stated  to  exist, 
while  in  reality  no  such  fund  existed ;  (8)  ^  Bad  and  irrecoverable 

1  This  particular  was,  it  will  be  observed,  made  much  more  specific 
than  had  been  possible  in  the  corresponding  particulars  in  the  former 
indictment  (see  Couper,  vol.  lY.  p.  165),  as  the  sequestration  pro- 
ceedings against  these  laige  debtors  had  disclosed  the  extent  of  these 
bad  and  irrecoverable  debts  which  increased  during  the  last  of  the 
years  libelled. 
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debts  to  an  amount  far  exceeding  the  whole  capital  stock  of  the  bank,  1882. 
and  known  by  you  the  said  James  Nicol  Fleming  to  be  bad  and  |^r~^ 
irrecoverable,  and  in  particular  bad  and  irrecoverable  debts  due  by  you  James  Niool 

the  said  James  Nicol  Fleming,  to  the  extent  of  £758,878,  Hs.  7d. ^°^°^' 

or  thereby,   and  by  the  iirm  of  Smith,  Fleming  and  Company  of  ^^^^'^^^ 

London,  of  which  firm  John  Fleming,  brother  of  you  the  said  James '- — 

Nicol   Fleming,    was    the    principal    partner,    to     the    extent    of  utSSigii 
£1,136,216,    16a  fid.  or  thereby,  and  by  the  firm  of  James  Morton     g«nuin© 
and    Company    of     Glasgow     and     London,    to     the     extent     of  RoDorta  and 
£1,379,400,  2s.  4d.  or  thereby,  and  by   the   firm  of  John   Innes  g£^!S°Xj. 
Wright  and  Company  of  Glasgow,  and  the  partners  thereof,  to  the 
extent  of  £251,159,  14s.  4d.  or  thereby,  were  included  under  article 
1  on  the  creditor  side,  and  so  treated  as  subsisting  and  available 
assets  of  the  company ;  And  in  the  said  report  which  was,  and  was 
knovm  by  you  to  be  false  and  fabricated,  the  reserve  fund  or  un- 
divided profits  at  last  annual  balance  was  stated  at  £280,000,  where- 
as in  reality  no  such  fund  existed ;  the  profits  or  earnings  of  the  bauk 
during  the  preceding  year  were  stated,  under  the  head  of  the  balance 
at  the  credit  of  profit  and  loss  account  for  the  year  ending  4th  June 
last  1873,  at  the  sum  of  £114,734,  14s.  3d.  or  thereby,  whereas  in 
reality  no  profits  or  earnings  had  been  made  during  the  said  year ; 
and  the  said  company  was  falsely  and  fraudulently  represented  as 
being  in  a  sound  and  prosperous  condition,  and  capable  of  paying  to 
its  members  a  dividend  at  the  rate  of  10  per  centum  per  annum,  free 
of  income  tax,  and  of  carrying  forward  to  the  credit  of  next  year's 
profit  and  loss  account  a  sum  of  £13,289,  9s.  7d.,  whereas  the  said 
company  was  truly  incapable  of  paying  to  its  members  any  dividend 
out  of  its  profits,  or  of  carrying  forward  any  sum  to  the  credit  of  next 
year's  profit  and  loss  account :  Farther,  on  or  about  the  2d  day  of 
July  1873,  in  or  near  the  Glasgow  Chamber  of  Commerce  in  or  near 
Viiginia  Street,  Glasgow,  you  the  said  James  Nicol  Fleming,  acting 
in  concert  as  aforesaid,  did,  wickedly  and  feloniously,  and  with  intent 
to  defraud,  use  and  utter  the  said  false  and  fabricated  report,  and  false 
and  fabricated  abstract  balance  sheet  or  statement  of  afiairs  appended 
to  the  said  report,  as  true,  by  then  and  there  issuing  and  reporting 
the  same  to  the  members  of  the  said  company  at  their  annual  general 
meeting,  held  within  the  Glasgow  Chamber  of  Commerce  aforesaid  on 
said  2d  July  1873,  in  which  report  you  did,  wickedly  and  feloniously, 
and  falsely  and  fraudulently,  represent  and  pretend  that  the  said  com- 
pany was  in  a  sound  and  prosperous  condition,  and  capable  of  paying 
to  its  members  a  dividend  at  the  rate  of  10  per  centum  per  annum, 
free  of  income  tax,  and  of  carrying  forward  to  the  credit  of  the  next 
year's  profit  and  loss  account  a  sum   of  £13,289,  9s.  7d.,  and  by 
authorising  or  causing  the  said  report  and  abstract  balance  sheet  or 
statement  of  affairs  to   be   printed   and   published,   and  circulated 
throughout  Scotland,  and  all  this  you  did,  well  knowing  the  said  re- 
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1882.      port  and  abstract  balance  sbeet  or  statement  of  affairs  to  be  false  and 

^^ — '       fabricated  y  and  for  the  purpose  of  concealing  and  misrepresenting  the 

James  Niool  true  state  of  the  said  company's  afiOsiirs,  and  of  inducing  members  of  the 

^""^'     said  company  and  the  public  to  retain  or  acquire  stock  therein,  and  to 

High  Court,  become  or  continue  depositors  therein ;  by  all  which,  or  part  thereof, 

! —  you  did,  wickedly  and  feloniously,  deceive,  impose  upon,  and  defraud 

uttwuieM  ^®°^^™  0^  ^^^  said  company  and  of  the  public,  and  induce  said  mem- 
genuine  bers  of  the  company  to  retain  the  stock  held  by  them  therein,  and 
Reports  and  ii^any  of  the  public,  including  Eobert  Craig,  papermaker,  residing  at 
S^uT&o.  ^^^  ■^^»  ^  ^^®  parish  of  Newbattle,  and  county  of  Edinburgh; 
Hugh  Locke  Anderson,  house  painter  in  Glasgow,  residing  at  Ava 
Cottage,  Helensburgh ;  James  Barr,  contractor,  residing  at  Clydeside, 
Uddingston,  Lanarkshire ;  William  Morrison,  residing  at  Bumbank 
Gardens,  Glasgow,  John  Carmichael,  commission  merchant,  residing 
in  or  near  Hillhead  Gardens,  HUlhead,  Glasgow,  John  Bilsland, 
residing  in  or  near  Bath  Crescent,  Glasgow,  and  John  Brown,  whole- 
sale confectioner,  residing  in  or  near  Dowanhill  Gardens,  Glasgow,  to 
acquire  stock  in  the  said  company ;  and  others  of  the  public,  includ- 
ing Thomson  and  Porteous,  tobacco  manufacturers  in  Edinburgh; 
Honey  man  and  Wilson,  wholesale  grocers  in  Edinburgh ;  Hamilton 
and  Inches,  jewellers  in  Edinburgh  ;  Mossman  and  Watson,  provision 
merchants  in  Edinburgh  ;  and  Eobert  Christie,  grocer  in  Edinburgh, 
to  become  or  continue  depositors  in  the  said  bank,  to  the  great  loss 
and  prejudice  of  the  said  members  of  the  company  and  of  the  public. 

LiKEAS  (2.)  [This  count  charged  in  similar  terms 
the  like  oflfences  with  reference  to  the  thirty-fifth  annual 
report  by  the  directors  of  the  bank  to  the  shareholders, 
read  at  the  annual  meeting  on  1st  July  1874,  and  with 
reference  also  to  the  abstract  balance-sheet  as  at  3d  June 
in  that  year.] 

LiKEAS  (3.)  [This  count  in  like  manner  charged 
the  same  oflfences  in  similar  terms  with  reference  to  the 
thirty-sixth  annual  report  by  the  directors  of  the  bank 
to  the  shareholders,  read  at  the  annual  meeting  on  7th 
July  1875,  and  with  reference  also  to  the  abstract 
balance-sheet  as  at  2d  June  1875.] 

Likeas  (4),  you  the  said  James  Nicol  Fleming  having  been, 
during  the  period  from  the  1st  day  of  July  1863  down  to  the  7th  day 
of  July  1875,  a  director  of  the  said  company,  known  under  the  name 
or  firm  of  the  City  of  Glasgow  Bank,  and  you  the  said  James  Nicol 
Fleming  during  the  period  last  above  libelled,  having  been  engaged 
in,  or  pretended  to  be  engaged  in,  business  as  a  merchant  in  Glasgow, 
within  the  oflfices  or  premises  in  or  near  Exchange  Court,  Exchange 
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Square,  Glasgow,  Bncbanan  Street,  and  St  Vincent  Street,  Glasgow,      1882. 
successively  occupied  by  you  during  the  period  last  above  libelled,      jj^ 
and  you  havine  also  been  from  or  about  the  month  of  October  in  the  ^James  Nicol 
year  1868  down  to  the  said  7th  day  of  July  1875,  a  partner  of  the 
firm  of  J.  Nicol  Fleming  and  Company  of  Calcutta,  which  went  into  ^'f  ^^^'T'*' 

liquidation  on  or  about  Ist  January  1875,  and  you  the  said  James 

Nicol  Fleming  having  had,  during  the  said  respective  periods,  or  parts  uttwrnKii 
thereof,  an  account  or  accounts  current,  and  a  credit  account  or  ff^^''^ 
aocounts,  and  an  open  or  marginal  credit  account,  or  open  and  Raportsaiid 
marginal  credit  accounts,  with  the  said  banking  company,  which  g^^jj^^ 
open  or  marginal  or  open  and  marginal  credit  account  or  accounts 
were,  by  arrangement  between  you  and  the  said  banking  company, 
operated  upon  by  the  said  firm  of  J.  Nicol  Fleming  and  Company  of 
Calcutta,  on  your  behalf,  by  the  said  firm  drawing  bills  on  the  said 
banking  company,  which  bills,  after  being  indorsed  by  the  said  firm 
of  J.  Nicol  Fleming  and  Company,  were  either  sold  or  otherwise  dis- 
posed of  by  them  in  Calcutta,  or  transferred  by  them  to  parties  in 
London  and  elsewhere  to  the  prosecutor  unknown,  and  thereafter 
presented  to,  and  accepted  by,  the  said  banking  company,  or  were 
transmitted  by  the  said  J.  Nicol  Fleming  and  Company  to  you,  and 
by  you  presented  to  and  accepted  by  the  said  banking  company,  and 
were  thereafter  placed  in  your  hands  for  the  purpose  of  being  dis- 
counted, and  were  by  you,  or  by  the  said  firm  of  James  Morton  and 
Company,  or  the  said  firm  of  John  Innes  Wright  and  Company,  or 
the  firm  of  Fleming,  Galbraith,  and  Company  of  Manchester,  of  which 
you  were  a  partner,  or  by  other  persons  or  firms  to  the  prosecutor 
unknown,  discounted  on  your  behalf;  and  it  being  your  duty  as 
dircttor  foresaid  not  to  allow  overdrafts  or  advances  on  the  foresaid 
accounts,  or  any  of  them,  to  be  made  without  security,  or  upon 
security  known  by  you  to  be  wholly  inadequate,  and  in  particular  not 
to  allow  any  such  overdrafts  or  advances  to  be  made  by  or  to  you  the 
said  James  Nicol  Fleming,  or  on  your  behalf,  or  by  or  to  any  firm 
whereof  you  were  at  the  time  a  partner ;  and  further,  it  being  your 
duty  not  to  allow  bills  drawn  or  accepted  by  you,  or  on  your  behalf, 
or  for  which  you  were  liable,  to  be  discounted  by  the  said  banking 
company  without  security,  or  upon  security  known  by  you  to  be 
wholly  inadequate,  at  a  time  or  times  when  you  were  wholly 
unable  to  meet  such  bills,  and  to  discharge  the  liability  there- 
under due  to  the  said  banking  company  when  they  came  to 
maturity,  and  you  the  said  James  Nicol  Fleming  having,  in 
your  capacity  as  director  foresaid,  along  with  the  other  directors 
and  officials  of  the  said  banking  company,  received  from  the 
depositors  and  other  creditors  of  the  said  banking  company  large 
sums  of  money  in  trust,  and  for  the  purpose  that  the  same  might  be 
employed  in  the  ordinary  business  of  banking  :  Yet  nevertheless 
you  the  said  James  Nicol  Fleming  did,  taking  advantage  of  your 
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1882.      official  position  as  director  foresaid,  and  acting  in  concert  with  the 

^^       said  deceased  Alexander  Stronach,  and  hi  pursuance  of  a  wicked  and 

JamM  Niool  felonious  purpose  to  ohtain  and  appropriate  large  sums  of  money 

belonging  to  the  said  hanking  company,  or  to  the  depositors  and 

^'SSi^s'*'  other  creditors  of  the  said  banking  company,  for  your  own  uses  and 

purposes,  and  that  without  security,  or  upon  security  known  by  you 

ut^viffae  ^  ^  wholly  inadequate,  on  several  or  one  or  more  occasions  between 
goQuine  the  7th  day  of  June  1871,  at  which  date  you  were  indebted  to  the 
Beporta  and  said  banking  company  to  the  extent  of  £387,420,  14&  lid.  or  thereby, 
g^^JI^^^  and  the  2nd  day  of  June  1875,  the  time  or  times  being  more  parti- 
cularly to  the  prosecutor  unknown,  in  or  near  the  head  office  of  the 
said  banking  company  in  or  near  Virginia  Street  aforesaid,  or  else- 
where in  or  near  Glasgow  to  the  prosecutor  unknown,  wickedly, 
feloniously,  and  fraudulently,  increase  your  liability  or  indebtedness  to 
the  said  banking  company,  and  that  without  security,  or  upon  security 
known  by  you  to  be  wholly  inadequate,  to  the  extent  of  £643,511, 
7&  9d.  or  thereby,  so  that  it  amounted  in  all  at  the  date  last  men- 
tioned to  the  sum  of  £1,030,932,  2s.  8d.  or  thereby,  and  that  (1.)  By 
making,  or  causing  to  be  made,  overdrafts,  or  by  obtaining,  or  causing 
to  be  obtained,  advances  upon  your  accounts  current  and  Credit 
accounts  with  the  said  banking  company  to  the  extent  of  £455,539, 
16s.  3d.  or  thereby;  (2.)  By  obtaining,  or  causing  to  be  obtained, 
advances  to  you  or  on  your  behalf  by  the  said  banking  company,  by 
means  of  obtaining  or  causing  to  be  obtained  the  acceptances  of  bills 
by  the  said  banking  company,  which  bills  were  drawn  upon  open 
and  marginal  or  upon  open  or  marginal  credit  accounts  with  the 
said  banking  company  on  your  behalf,  to  the  extent  of  £197,919,  5s. 
7d.  or  thereby ;  and  (3.)  By  obtaining  or  causing  to  be  obtained,  the 
discount  of  bills  drawn  or  accepted  by  you,  or  on  your  behalf,  from 
the  said  banking  company,  to  the  extent  of  £2952,  5s.  9d.  or  thereby; 
amounting  said  three  several  sums  last  mentioned  to  the  sum  of 
£656,411,  7s.  9d.,  under  a  deduction  of  £12,900,  being  a  decrease  of 
acceptances  by  you  discounted  by  third  parties  with  said  banking 
company  during  the  period  above  libelled,  leaving  as  balance  the 
said  sum  of  £643,511,  7s.  9d.  or  thereby;  and  all  this  you,  being  a 
director  of  the  said  banking  company,  did,  although  you  well  knew 
that  you  were  insolvent  at  and  prior  to  the  said  7th  day  of  June 
1871,  and  that  you  continued  to  be  insolvent  during  the  whole  period 
thereafter  down  to  the  2nd  day  of  Juno  1875,  during  which  period 
you  were  thus  increasing  your  said  liability  or  indebtedness  to  the 
said  banking  company,  and  that  you  were  unable  to  satisfy  or  meet 
your  said  liability  or  indebtedness,  which  liability  or  indebtedness  has 
never,  in  point  of  fact,  been  satisfied  or  met  by  you,  and  you  the  said 
James  Kicol  Fleming  did  thereby,  time  or  times  and  place  or  places 
respectively  above  libelled,  wickedly  and  feloniously,  and  in  breach 
of  the  trust  reposed  in  you  as  aforesaid,  and  of  your  duty  as  director 
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foresaid,  embezzle  and  appropriate  to  your  own  uses  and  purposes,  1882. 
the  said  sum  of  £643,511,  Ts.  9d.  sterling  or  thereby,  or  part  thereof^  No~(8. 
received  by  and  entrusted  to  you  as  aforesaid,  the  property  of  the  Jamei  Niool 

said  banking  company,  or  of  the  depositors  and  other  creditors  of  the 

said  banking  company :    And  you  the  said  James  Nicol  Fleming  ^^f?,^^'^'** 

being  conscious  of  your  guilt  in  the  premises  did  abscond  and  flee 

from  justice :    And  you  the  said  James  Nicol  Fleming  having  been  ,^^§|^^ 
apprehended   and   taken   before   Francis  William   Clark,   Esquire,     ^^^FJj^ 
advocate,  sheriff  of  Lanarkshire,  did,  in  his  presence  at  Glasgovr,  on  Bmorts  and 
the  25th  day  of  January,  and  the  13th  day  of  May  1882,  respectively,  g^jj^^^j, 
emit  and  subscribe  a  declaration,  &a 

Upon  the  case  being  called,  and  the  panel  asked 
whether  he  pleaded  guilty  or  not  guilty — 

Mackintosh,  for  the  panel,  said — The  panel  pleads 
guilty  to  using  and  uttering  as  libelled  under  the  first, 
second,  and  third  charges  of  the  indictment,  quoad  ultra 
he  pleads  not  guilty.  The  plea  is  exactly  in  the  same 
terms  as  the  finding  of  the  jury  at  the  trial  of  the  other 
directors  of  the  City  of  Glasgow  Bank. 

The  Lord  Justice  Clerk. — ^That  is  to  say  for  issuing 
the  Bank  reports  for  1873,  1874,  and  1875. 

Macintosh,  for  the  panel. — Exactly  so. 

Brand,  A.D. — I  accept  that  plea. 

Mackintosh,  for  the  pauel,  in  mitigation  of  sentence, 
said — The  panel  does  not  plead  guilty  to  the  charge  of 
falsifying  and  fabricating  the  balance  sheets  of  the 
Bank,  and  he  disclaims  emphatically  all  connection  with 
those  manipulations  of  the  headings  and  figures  of  the 
abstract  balance  sheets  for  which  two  of  the  directors 
formerly  tried  were  convicted,  and  suffered  punishment 
The  plea  also  does  not  include  the  charge  of  breach  of 
trust  and  embezzlement,  which  charge  was  also  preferred 
against  certain  of  the  directors  of  the  former  trial,  and 
was  also  as  against  them  withdrawn.  The  only  charge 
which  is  proved,  and  the  only  charge  to  which  the  plea 
extends  is  the  charge  of  which  Messrs  Stewart,  Taylor, 
Salmond,  Inglis,  and  Wright  were  convicted  at  the 
former  trial,  the  charge,  viz.,  of  issuing  balance  sheets, 
knowing  that  the  same  did  not  disclose  the  true  con- 
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1882.     dition  of  the  bank's  affairs.     The  panel  feels  that  what- 

isZe.     ever  may  have  been  the  sanguine  anticipations  of  him- 

^eming.    Self  and  others  in  the  years   1873,  1874,  and  1875  he 

iijh  Court,  cannot  now  defend  the  inclusion  as  good  assets  in  the 

"^       balance  sheets  of  these  years  of  the  large  outstanding 

utSfS^aa  accounts  referred  to  in  the  indictment,  which  were  then 
*f5Sb©*  due  to  the  bank.  In  short  he  now  feels  it  impossible  to 
ISE^  justify  upon  grounds  which  a  jury  would  think  reasonable 
**'  the  treatment  in  the  accounts  of  these  debts  in  those 
years  as  good  and  recoverable  assets.  And  my  Lords 
having  thus  defined  the  exact  limit  of  the  offence  covered 
by  the  plea,  and  with  which  your  Lordships  have  to  deal, 
I  desire  to  add  on  Mr  Fleming*s  behalf  that  he  is  very 
far  from  justifying  or  extenuating  the  offence  which  he 
has  committed.  Whatever  may  have  been  his  motives, 
however  sanguine  he  may  have  been  as  to  the  ultimate 
issue  of  the  bank's  troubles,  he  admits,  and  most  fully 
admits,  that  what  he  did  was  altogether  wrong  and 
imjustifiable.  But  at  the  same  time,  I  am  sure  I  need 
not  recall  to  your  Lordships'  minds  the  distinction  which 
exists,  and  which  was  pointed  out  and  emphasised  by 
your  Lordship  in  the  chair  in  pronouncing  sentence  at 
the  last  trial — the  distinction,  namely,  between  deceit 
practised  from  corrupt  motives  and  for  the  purpose  of 
personal  gain,  and  concealment,  or,  it  may  be,  deceit 
employed  for  the  supposed  benefit  of  the  persons  deceived, 
and  in  the  hope  of  averting  a  great  public  disaster.  I 
am  confident  that  your  Lordships  will  not  lose  sight  of 
that  distinction,  and  I  think  I  may  also  count  upon  your 
Lordships  not  losing  sight  of  another  matter  —  the 
punishment  which  this  unfortunate  gentleman  has 
already  suffered.  I  don't  refer  to  the  downfall  of  his  own 
fortunes,  although,  I  am  informed,  it  is,  in  point  of  fact, 
the  case  that  when  he  joined  the  bank  he  did  so,  not  of 
his  own  desire,  but  at  the  solicitation  of  others.  He  had 
retired  from  business  with  a  realised  fortune  of  no  less 
than  £300,000.  But  I  rather  refer  to  the  physical  and 
mental  suffering  which  he  has  undergone,  and  undergone 
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continuously,  since  the  year  1878.     As  your  Lordships     1882. 
probably  know,  acting  upon  what  I  think  was  mistaken     n^. 
advice,  he  left  this  country  when  the   bank   stopped.    Efeming. 
He  had  been  advised  that,  in  the  then  state  of  the  public  Hwh  cotirt, 
mind,  he  could  not  depend  upon  having  his  case  calmly      ^^^^' 
considered.     From  that  time  till  lately,  when  he  returned  JJ^j^i 
to  this  country  voluntarily,  openly  prepared  if  necessary    ^^^ 
to  stand  his  trial,  he  lived  in  exile,  separated  from  his  ^|aE^^ 
friends,  in  broken  health,  and  struggling  with,  I  am  sheeta,*©. 
afraid,  but  scant  success  to  earn  a  livelihood.      Your 
Lordships  can  well   imagine  what   all  this  must  have 
implied  to  a  man  of  his  temperament  and  his  antecedents. 
I  don't  think  I  exaggerate  when  I  say  that  the  punish- 
ment, the  suflFering  which  this  gentleman  has  already 
endured,  is  greater  than  would  be  involved  in  any  punish- 
ment which  your  Lordships  might  inflict. 

Mr  Mackintosh  then  read  the  reports  of  two  medical 

men,  which  testified  that  Mr  Fleming  was  suflFering  from 

nervous  prostration,  and  in  a  weak  and  unsatisfactory 

state  of  health,  attributable  to  the  protracted  mental 

worry  and   anxiety  which  he  had  suflFered  since  the 

Mure  of  the  bank. 

The  Lord  Justice-Clerk  (addressing  the  prisoner), 
said — James  Nicol  Fleming,  you  have  pleaded  guilty  to 
the  three  first  charges  of  uttering  to  the  shareholders  of 
the  City  of  Glasgow  Bank  reports  which  you  knew  to 
be  untrue  and  misleading.  I  need  say  nothing  of  the 
other  charges  in  the  indictment,  as  they  are  not  pressed 
against  you.  In  regard  to  the  oflFence  to  which  you 
have  pleaded  guilty,  and  which,  through  your  counsel, 
you  have  characterised  not  too  strongly,  some  observa- 
tions have  been  made  by  the  counsel  who  has  addressed 
us  in  mitigation  of  punishment  in  reference  to  the  re- 
marks which  fell  from  me  upon  a  former  occasion,  when 
the  aflFairs  of  this  City  of  Glasgow  Bank  were  under  our 
consideration.  I  then  drew  a  distinction  in  pronouncing 
sentence  upon  other  directors  of  this  bank,  for  not  only 
a  similar  but  an  identical  oflFence — between  those  who 
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1882.     may,  in  such  circumstances,  commit  the  offence  know- 
nTb.     ing  perfectly  well  that  the  statements  made  are   not 
Fteming.    tTuc,  but  bome  ou  by  a  desire  to  stave  off  or  avoid  for 
fliffh  Court,  a  time  the  ruin  of  the  shareholders,   and  those  who 
— ^£j —  commit  the  same  offence  for  the  sake  of  personal  gain. 
utSraigas  The   distinction,   in   my    opinion,    is   a  perfectly  well 
*S2S*    founded  one  for  the  purpose  for  which  I  used  it,  and  I 
^^SSjnboT^  don't  think  any  one  capable  of  judging  of  such  a  matter 
^*^****  ***•  would  for  a  moment  think  I  intended  to  hold  out  to 
gentlemen  acting  as  directors  of  such  companies,  and 
having  in  their  hands  sometimes  an  enormous  amount 
of  the  interests  of  others,  that  it  was  anything  but  a 
very  grave  and  heinous  offence,  whatever  the  motive, 
whatever  the  interest,  however  fair  and  plausible  might 
be  the  grounds  upon  which  it  might  be  committed.     I 
say  no  one  would  suppose  that  I  held  out  the  view  that 
falsifying  accounts,  which  might  involve  the  ruin   of 
hundreds  of  families,  was  anything  but  a  very  serious 
criminal  offence.     We  have  considered  well,  and,  with 
the  example  of  the  former  case  before  us,  taking  into 
account  all  your  counsel  has  said,  we  are  of  opinion  that 
the  sentence  which  was  pronounced  then  will  be  appro- 
priate now.     You  will  be  imprisoned  for  eight  calendar 
months. 

Sentence  accordingly,  eight  months'  imprisonment. 


Present, 

The  Lord  Justice-Clerk  and  Lord  CRAioHUiL. 

Her  Majesty's  Advocate — Brand,  A.D. — Mackay,  A.D, 

AGAINST 

William  Wilson — J.  Campbell  Smith, 

Fraudulent  Debtor — Bankrupt — Fraudulent  Concealment  or 
Property — Theft  of  Goods  obtained  on  approbation — Pbopbrtt 
— Possession — Falsehood,  Fraud,  and  Wilful  Imposition — 
Falsifying  Business  Books — Statute  43  and  44  Via,  a  34, 
SEO.  13,  sub-secs.  3,  4,  and  5,  The  Debtors  (Scotland)  Act,  1880 — 
Pawning,  Pledging,  or  Disposing  of  otherwise  than  in  the 
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ORDIKABT    WAY    OP     TrADB — INDICTMENT — KeLEVANCY. — A     retail 

jeweller  having  obtained  articles  of  jewellery  on  approbation  or  on 

sight  from  a  wholesale  jeweller,  by  means  of  false  and  fraudulent 

representations  and  pretences,  and  by  exhibiting  business  books 

containing  false  entries,  systematically  pawned  them,  and  on  being 

charged  with  theft,  or  altera atively  with  falsehood,  fi*aud,  and 

wilful  imposition,  he  objected  to  the  relevancy  of  the  chai^go  of 

theft  that  the  property  of  the  articles  having  passed  he  committed 

no  theft  by  pawning  them.      Held  that  the  property  had   not 

passed,   and   the   objection   repelled.      Objection   also   that  false 

representations  and   pretences   libelled   were   not  such   as  could 

deceive,    and,    at    all    events,   were  not  sufficiently  specific,  as, 

Specially,  it  was  not  set  forth  wherein  the  falsification  consisted, 

repelled. 

Objections  to  the  relevancy  of  charges  of  having  contravened  section 

13  of  *The  Debtors  (Scotland)  Act,  1 880,' sub-sections  3,  4,  and  5, 

that  the  minor  proposition  of  the  indictment  was  vague,  and  not 

sufficiently  specific  in  various  particulars,  repelled;  but  observed 

that  the  charges  were  not  correctly  libelled. 

Question — ^Whether  the  oflfence  in  sub-section  5  of  section  13  of  *  The 

Debtors  (Scotland)  Act,  1880,*  is  relevantly  libelled  by  using  the 

alternatives  in  the  Statute,  and  charging  that  the  panel — a  debtor 

in  a  process  of  sequestration— did,  within  the  time  specified  in  the 

Act,  patmiy  pledge^  or  dispone  of  otherwise  than  in  the  ordinary  way 

of  trade,  the  articles  libelled,  being  property  obtained  on  credit  and 

which  had  not  been  paid  for,  or  whether  the  particular  mode  in 

which  the  property  was  disposed  of  must  be  specified  I 

William  Wilson,  now  or  lately  prisoner  in  the  prison     1 882. 
of  Edinburgh,  was  indicted  and  accused  of  the  crime     n^. 

of  theft,  as  also  falsehood,  fraud,  and  wilful  imposition  :  — '^°' 

And  albeit,  by  an  Act  passed  in  the  43d  and  44th  years  ^IfSiyT^ 
of  Victoria,  chapter  34,  entitled  *The  Debtors  (Scotland)  "c^^TaT" 
Act,  1880,'  it  is  by  section  13  thereof  enacted  that  '  The    jjebtL 
debtor  in  a  process  of  sequestration  or  cessio  shall  be  i^\^^» 
deemed  guilty  of  a  crime  and  oflFence,  and  on  conviction  guiJt^^(A) 
before  the  Court  of  Justiciary,  or  before  the  sheriflF  and  a  ^'  *»  ^^  ^ 
j^,  shall  be  liable  to  be  imprisoned  for  any  time  not 
exceeding  two  years,  or  by  the  sheriff  without  a  jury  for 
*ny  time  not  exceeding  sixty  days,  with  or  without  hard 
labour — (A)  In  each  of  the  cases  following,  unless  he 
proves  to  the  satisfaction  of  the  Court  that  he  had  no  intent 
to  defraud,  that  is  to  say — 1.  If  he  does  not  to  the  best  of 

VOL.  V.  D 
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1882.     his  knowledge  and  belief  fully  and  truly  disclose  the  state 
N^.      of  his  affairs  in  terms  of  "  The  Bankniptcy  (Scotland)  Act, 

1856/'  or  the  Cessio  Acts,  as  the  case  may  be ;  2.  If  he 

?iiiy  a  '  does  not  deliver  up  to  the  trustee  all  his  property,  and 

Contof    a^  books,'  documents,  papers,  and  writings  relating  to  his 

Deb^re    property  or  affairs  which  are  in  his  custody  or  under  his 

A^,*il^l'  control,  and  which  he  is  required  by  law  to  deliver  up, 

Bui^tja  V)  ^^  ^  ^^  ^^^  ^^*  ^^^  ^^^^  ^^^  dispose  of  the  same 
8, 4,  and  6.  according  to  the  directions  of  the  trustee ;  3.  If  after  the 

presentation  of  the  petition  for  sequestration  or  cessio,  or 
within  four  months  next  before  such  presentation,  he 
conceals  any  part  of  his  property,  or  conceals,  destroys, 
or  mutilates,  or  is  privy  to  the  concealment,  destruction, 
or  mutilation  of  any  book,  document,  paper,  or  writing 
relating  to  his  property  or  affairs  ;  4.  If,  after  or  within 
the  time  above  specified,  he  makes,  or  is  privy  to  the 
making  of  any  false  entry  in,  or  otherwise  falsifying  any 
book,  document,  paper,  or  writing  affecting  or  relating  to 
his  property  or  affaurs ;  5.  If  within  four  months  next 
before  the  presentation  of  the  petition  for  sequestration 
or  cessio,  he  pawn^y  pledges,  or  disposes  of,  otherwise 
than  in  the  ordinary  way  of  trade,  any  property  which 
he  has  obtained  on  credit  and  has  not  paid  for ;  6.  If, 
being  indebted  to  an  amount  exceeding  two  hundred 
pounds,  at  the  date  of  the  presentation  of  the  petition  for 
sequestration  or  cessio  as  the  case  may  be,  he  has  not  for 
three  years  next  before  such  date  kept  such  books  or 
accounts  as,  according  to  the  usual  course  of  any  trade 
or  business  in  which  he  may  have  been  engaged,  are 
necessary  to  exhibit  or  explain  his  transactions/ — 
That  he  the  said  William  Wilson  was  guilty  of  the  said 
crime  of  theft,  and  of  the  said  crime  of  falsehood,  fraud, 
and  wilful  imposition,  or  one  or  other  of  them,  and  of  the 
crime  and  offence  set  forth  in  the  above  recited  13  th 
section  of  the  said  Act,  sub-section  (A)  3,  of  the  crime 
and  offence  set  forth  in  the  above  recited  13th  section  of 
the  said  Act,  sub-section  (A)  4,  and  of  the  crime  and 
offence  set  forth  in  the  above  recited  13th  section  of  the 
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said  Act,  sub-section  (A)  5,  or  of  one  or  more  of  the  said     1882. 
statutory  crimes  and  oflfences  :  nT^. 

Wm.  Wilson. 

In  80  fab  as  (1),  you  the  said  William  Wilson  having,  during  the  — ^ 

period  between  May  1880  and  22nd  November  1881,  or  the  greater      juiy  a   ' 
part  theieo^  carried  on  business  as  a  goldsmith,  jeweller,  and  watch- 


Cont.  of 

maker,  in  premises  in  or  near  Princes  Street,  Edinburgh,  under  the       'The 
name  or  style  of  WiDiam  Wilson,  junior,  you   the    said  William    /^tUmd) 
Wilson  did,  on  an  occasion  in  the  month  of  December  1880  or  -^.ct,  1880,* 

sea  13, 

January  1881,  and  on  various  or  one  or  more  subsequent  occasions  sub-seos.  (A) 

prior  to  the  20th  day  of  October  1881,  the  particular  subsequent  ^»  *'  *^^  ^• 

oocasionB  being  to  the  prosecutor  unknown,  in  or  near  the  said  shop 

or  premises  in  or  near  Princes  Street,  Edinburgh,  then  occupied  by 

you,   wickedly  and  feloniously,  falsely,  fraudulently,  and  wilfully, 

represent  and  pretend  to  Samuel  Bradley,  then  and  now  or  lately 

jeweller  and  watch  merchant  in  or  near  Vyse  Street,  Birmingham, 

and  now  or  lately  residing,  &c.,  that  you  were  doing  a  large  business, 

thai  your  sales  averaged  about  £400  a  month,  that  various  articles 

of  jewellery  ordered  by  you  from  him  were  required  to  meet  orders 

neeived  from  customers,  and  that  various  articles  purchased  from 

biia  by  you,  or  sent  by  him  to  you  on  approbation  or  on  sight,  had 

l)e6ii  sold  by  you,  and  in  order  the  more  readily  to  deceive  and 

impoee  upon  the  said  Samuel  Bradley,  you  did,  on  the  said  occasions, 

w  on  one  or  more  of  them,  exhibit  to  him  a  day  book  or  day  books, 

or  other  business  books  kept  by  you,  containing  several  or  one  or 

inoie  false  and  fictitious  entries  of  sales  of  goods,  well  knowing  said 

entrieB  to  be  false  and  fictitious ;  and  you  having,  by  means  of  the 

said  or  similar  false  and  fraudulent  representations  and  pretences, 

^  by  the  exhibition  of  the  said  day  book  or  day  books,  or  other 

business  books,  containing  false  and  fictitious  entries  as  aforesaid, 

d^ved  and  imposed  upon  the  said  Samuel  Bradley,  and  induced 

bim  to  send  or  deliver  to  you  on  approbation  or  on  sight,  at  the  said 

■bop  or  premises  in  or  near  Princes  Street,  Edinburgh,  then  occupied 

by  yon  as  aforesaid,  on  or  about  the  dates  specified  in  the  first  column 

of  Schedule  I.  hereto  annexed  and  referred  to,  the  articles  respectively 

^teied  or  set  opposite  to  the  said  dates,  and  specified  in  the  second 

colonrn  of  the  said  Schedule  I.,  you  not  making  or  intending  to  make 

P^ynient  for,  or  return  the  same ;  and  you  the  said  William  Wilson 

<H  on  various  occasions  between  the  27th  day  of  May  and  22nd 

^of  November  1881,  the  particular  occasions  being  to  the  pro- 

■^tor  unknown,  in  or  near  the  pawn  office  or  premises  in  or  near 

^^e  Square,  Edinburgh,  then  and  now  or  lately  occupied,  &c.,  or 

in  or  near  the  said  shop  or  premises  in  or  near  Princes  Street^  Edin- 

'^'Ugh,  then  occupied  by  you,  wickedly  and  feloniously,  steal  and 

tbeftnoosly  away  take  the  articles  set  forth  in  the  second  column  of 

the  said  schedule,  the  property  or  in  the  lawful  possession  of  the  said 


52  CASES  BEFORE  THE  HIGH  COURT     [vOL.  V 

1882.       Samuel  Bradley  ;  or  otherwise,  you  the  said  William  Wilson  did,  by 
^^  J       the  foresaid  or  similar  false  and  fraudulent  representations  and  pre- 
Wm.  Wilson,  tences,  and  the  exhibition  of  the  said  day  book  or  day  books,  or  other 
High  Court,  business  books  containing  false  and  fictitious  entries  as  aforesaid, 
^^^  ^'      deceive  and  impose  upon  the  said  Samuel  Bradley,  and  induce  him 
Cont.  of     to  send  or  deliver  to  you  on  approbation,  or  on  sight,  at  the  said  shop 
Debtors     °^  premises  in  or  near  Princes  Street,  Edinburgh,  then  occupied  by 
(Sooti^)^   you,  on  or  about  the  dates  specified  in  the  first  column  of  the  said 
sec.  13,  *    schedule,  the  articles  respectively  entered  or  set  opposite  the  said 
^^4"^d ^6^^  ^^^^i  ^^^  specified  in  the  second  column  of  the  said  schedule,  the 
property  or  in  the  lawful  possession  of  the  said  Samuel  Bradley,  you 
not  making  or  intending  to  make  payment  for  or  return  the  same, 
and  you  the  said  William  Wilson  did,  on  or  about  the  dates  specified 
in  the  first  column  of  said  schedule,  in  or  near  the  shop  or  premises 
in  or  near  Princes  Street,  Edinburgh,  then  occupied  by  you,  wickedly 
and  feloniously,  receive  and  appropriate  to  your  own  uses  and  pup- 
poses  the  articles  set  forth  in  the  second  column  of  the  said  schedule, 
and  did  dispose  of  them  on  various  occasions  between  the  27th  day 
of  May  and  22nd  day  of  November  1881,  the  particular  occasions 
being  to  the  prosecutor  unknown,  by  pawning  or  pledging  the  same 
in  the  pawn  office  or  premises  in  or  near  Milne  Square,  Edinburgh, 
then  and  now  or  lately  occupied  by  the  said  Equitable  Loan  Com- 
pany of  Scotland,  or  in  or  near  the  pawn  office  or  premises  in  or  near 
South  Bridge,  Edinburgh,  then  and  now  or  lately  occupied  by  the 
said  Michael  Flannigan,  and  the  said  Samuel  Bradley  was  thus  wil- 
fully imposed  upon  and  defrauded  by  you  : 

Likeas  (2)  and  Likeas  (3).  These  counts  contained 
similar  charges  of  the  theft,  or  alternatively  the  fraudu- 
lent appropriation  of,  in  the  second  count,  a  diamond 
ring,  and,  in  the  third  count,  a  cat's  eye  diamond  pin, 
obtained  from  the  said  Samuel  Bradley  by  the  same  false 
and  fraudulent  representations  and  pretences. 

Likeas  (4),  you  the  said  William  Wilson  having  become  indebted 
to  the  said  Samuel  Bradley,  Peter  Westren,  goldsmith,  in  or  near 
Frederick  Street,  Edinburgh,  and  now  or  lately  residing  in  or  near 
Priestfield  Road,  Edinburgh,  the  firm  of  Crozier  and  Martin,  whole- 
sale jewellers,  in  or  near  &c.,  Birmingham,  or  one  or  more  of  them, 
and  various  other  persons  and  firms,  and  you  having  been  insolvent  for 
at  least  four  months  immediately  prior  to  22nd  November  1881  and 
you  having,  on  or  alxnit  22nd  November  1881,  presented  to  the  Court 
of  Session  a  petition  at  your  instance,  with  concurrence  of  the  said 
Peter  Westren,  for  sequestration  of  your  estates,  and  the  Lord  Ordinary 
officiating  on  the  Bills,  on  considering  the  said  petition,  having,  on 
the  said  22nd  November  1881,  sequestrated  the  estates  then  belong- 
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ing,  or  which  might  thereafter  before  the  date  of  your  discharge      1882. 

belong  to  you,  and  declared  the  same  to  belong  to  your  creditors  for      jj    I 

the  purposes  of  *The  Bankruptcy  (Scotland)  Act  1856/  and  *  The  Wm.  Wibon. 

Bankruptcy  and  Real  Securities*  (Scotland)  Act,  1857,'  and  you  the  High  Conrt, 

said  William  Wilson  having  thus  become  debtor  in  a  process  of     ^^^y  ^• 

sequestration  within  the  meaning  of  the  above  recited  Act,  43  and  44     Cont  of 

Victoria,  chapter  34,  section  13,  you  did,  on  several  occasions  between     DebUwB 

the  22nd  day  of  July  and  22nd  day  of  November  1881,  the  particular    (p°°*^), 

occasion  being  to  the  prosecutor  unknown,  but  being  within  four     sec  13, ' 

months  next  before  the  presentation  of  said  petition  for  sequestration  'j^'^^^i ^5^^ 

of  your  estates,  in  or  near  the  pawn  othce  or  premises  in  or  near 

Milne  Square,  Edinburgh,  then  and  now  or  lately  occupied  by  the 

Gud  Equitable  Loan  Company  of  Scotland,  or  in  or  near  the  pawn 

office  or  premises  in  or  near  South  Bridge,  Edinburgh,  then  and  now 

or  lately  occupied   by  the   said  Michael  Flannigan,  you  the  said 

William  Wilson  did  pawn,  pledge,  or  dispose  of,  otherwise  than  in 

ibe  ordinary  way  of  trade,  the  articles  enumerated  in  the  first  column 

of  Schedule  II.  hereto  annexed  and  referred  to,  being  property  which 

yon  had  obtained  on  credit  from  the  said  Samuel  Bradley  on  or  about 

the  dates  set  forth  in  the  second  column  of  the  last  mentioned 

Schedale  opposite  to  said  articles,  and  had  not  paid  for,  and  this  you 

did  with  intent  to  defraud  your  creditors,  or  one  or  more  of  them : 

Likeas  (5),  on  or  about  the  dates  specified  in  the  first  column  of 

Schedule  IIL  hereto  annexed  and  referred  to,  being  within  four 

SKmtha  next  before  presentation  of  the  said  petition  for  sequestration 

of  yonr  estates,  in  or  near  the  places  set  forth  in  the  second  column 

of  said  Schedule  IIL  opposite  to  the  said  dates,  you  the  said  William 

Wilson  did  pawn,  pledge,  or  dispose  of,  otherwise  than  in  the  ordinary 

^1  of  trade,  the  articles  set  forth  in  the  third  column  of  the  said 

^  mentioned  Schedule  opposite  to  the  said  dates  and  places,  being 

property  which  you  had  obtained  on  credit  from  the  persons  and  firms 

whose  names  and  designations  are  set  forth  in  the  fourth  column  of 

nid  last  mentioned  Schedule  opposite  to  the  said  dates,  places,  and 

>^ee,  on  or  about  the  dates  set  forth  in  the  fifth  column  of  said 

^  mentioned  Schedule  opposite  the  said  dates,  places,  articles,  and 

i^^es  and  designations  respectively,  and  had  not  paid  for,  and  this 

you  did  with  intent  to  defraud  your  creditors,  or  one  or  more  of  them : 

likeas  (6),  on  an  occasion  or  occasions  between  the  22nd  day  of 

July  and  22nd  day  of  November  1881,  the  particular  occasion  or 

^^caaions  being  to  the  prosecutor  unknown,  but  being  within  four 

months  next  before   the   presentation   of  the   foresaid  petition  for 

•^ueatration  of  your  estates,  in  or  near  the  shop  or  premises  in  or 

J*«tt  Princes  Street,  Edinburgh,  then  occupied  by  you,  or  elsewhere 

in  or  near  Edinburgh  to   the  prosecutor  unknown,  you  the  said 

William  Wilson  did  mutilate,  or  were  privy  to  the  mutilation  of, 

your  day  book  commencing  on  or  about  25th  May  1880  and  ending 
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1882.      on  or  about  31st  December  1880,  and  of  your  day  book  commencing 
jj^       on  or  about  3rd  January  1881  and  ending  on  or  about  7th  December 
Wm.  Wilson.  1881,  or  of  one  or  other  of  said  books,  the  same  being  books  relating 
High  Court,  ^  7^^^  property  or  affairs,  by  tearing  off  or  cutting  out  certain 
July  3.      portions  from  numerous  leaves  thereof  and  thereby  removing  the 
Cont.  of     figures  contained  thereon,  or  those  setting  forth  the  summations  in 
Debtors     *^®  money  columns  on  the  said  leaves,   and  in  many  places  sub- 
(Sootl^),   stUuting  other  entries  therefor ;  and  also  by  erasing  a  large  number 
sec.  18,'    of  entries  and  substituting  other  entries  in  their  place;  and  this 
^ V^d  ^^  y^^  ^^^  ^^^^  intent  to  defraud  your  creditors,  or  one  or  more  of 
them,  by  preventing  or  endeavouring  to  prevent  them  ascertaining 
from  your  said  books  the  true  state  of  your  affairs,  and  the  true 
nature  of  the  transactions  recorded  therein,  and  in  particular  by 
deceiving  the  said  Samuel  Bradley  as  to  your  afi^irs,  with  a  view 
to  his  furnishing  you  with  further  goods  on  credit:     Likeas  (7), 
time  last  above  libelled,  being  within  four  months  next  before  the 
presentation  of  the  foresaid  petition  for  sequestration  of  your  estates, 
in  or  near  the  said  shop  or  premises  in  or  near  Princes  Street,  Edin- 
burgh, then  occupied  by  you,  or  elsewhere  in  or  near  Edinburgh 
to    the    prosecutor  unknown,  you  the   said   William  Wilson  did 
make,  or  were  privy  to  the  making  of,  a  false  or  fictitious  entry 
or  entries  in,  or  otherwise  falsifying  your  day  book  commencing  on 
or  about  3rd  January  1881,  and  ending  on  or  about  7th  December 
1881,  being  a  book  affecting  or  relating  to  your  property  or  affurs, 
by  making  and  inserting  statements  of  jewellery  and  other  goods 
having  been  sold  when  no  sales  had  taken  place,  and  no  order  what- 
ever had  been  given  by  any  one  with  reference  to  the  same ;  and  in 
particular,  the  following  entries  made  by  you  in  the  foresaid  day 
book,  or  to  the  making  of  which  you  were  privy,  are  false  and 
fictitious,  viz.  [Here  followed  the  specification  of  nineteen  entries],  and 
this  you  did  with  intent  to  defraud  your  creditors,  or  one  or  more  of 
them :  Likeas  (8),  on  an  occasion  in  the  month  of  October  1881,  tbt 
particular  occasion  being  to  the  prosecutor  unknown,  being  within 
four  months  next  before  the  presentation  of  the  said  petition  for 
sequestration   of  your  estates,  you   the   said  William  Wilson  did 
conceal,  in  or  near  the  house  or  premises  in  or  near  Yeaman  Place, 
Edinburgh,  then  and  now  or  lately  occupied  by  Andrew  Carrick,  shop 
porter,  then  and  now  or  lately  residing  there,  or  by  Peter  Carrick, 
baker,    then  and    now    or    lately    residing    there,    part    of    your 
property,  consisting  of  [Here  followed  a  specification  of  thirty-nine 
articles],  and  this  you  did  with  intent  to  defraud  your  creditors, 
or  one  or  more  of  them,  by  concealing  or  endeavouring  to  conceal 
the    fact   that    the    said    articles    formed    part    of    your    estates: 
Likeas  (9),  on  the  22d  or  23d  day  of  ITovember  1881,  or  on  one 
or  other  of  the  days  of  that  month,  or  of  October  immediately  pre- 
ceding, or  of  December  immediately  following,  being  after  or  withinr 
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four  months  next  before  the  presentation  of  the  said  petition  for      1882. 
sequestration  of  your  estates,  you  the  said  William  Wilson  did  conceal       n^. 
in  the  wareroom  or  premises  in  or  near  Shandwick  Place,  Edinburgh,  Wm-  Wilson, 
then  and  now  or  lately  occupied  by  Edward  Cruttenden,  then  and  Hi^h  Court, 
now  or  lately  upholsterer  there,  paii;  of  your  property,  and  consisting      *^^7^' 
of  [Here  followed  a  specification  of  thirteen  articles  of  furniture],  and      Cont.  of 
this  you  did  with  intent  to  defraud  your  creditors,  or  one  or  more  of     Debtors 
them,  by  concealing  or  endeavouring  to  conceal  the  fact  that  the  said   ^^^JSa^' 
articles  formed   part  of  your  estates :   and  you  the  said  William      sea  18,' 
Wilson  having  been  apprehended,  &c.  "3^  4^d  6. 

J.  Campbell-Smith  objected  to  the  relevancy — First, 
of  the  common  law  charges  of  theft,  and  falsehood,  fraud 
and  wilful  imposition,  as  contained  in  the  first  three 
counts  in  the  minor  proposition.  These  counts  charge 
the  panel  with  having  obtained  certain  articles  of 
jewellery  j&x)m  a  Birmingham  dealer  on  approbation  or 
on  sight  by  means  of  what  are  irrelevantly  said  to  be 
false  and  fraudulent  representations  and  pretences,  but 
which  are  altogether  insufficient  to  deceive  or  impose 
upon  any  one.  These  counts  also  do  not  contain  proper 
charges  of  theft.  It  is  said  that  by  means  of  these  false 
representations  and  pretences  the  panel  obtained  the 
articles  on  approbation  or  on  sight ;  and  that  is  a  con- 
tract which  passes  the  property,  and  out  of  which  theft 
cannot  arise.  M.P.,  Brown  v.  Barclay  and  others  and 
Crichton  and  others,  June  8,  1880,  Rettie,  vol.  vii. 
p.  427.  That  was  a  multiplepoinding  raised  in  name  of 
the  Procurator  Fiscal  of  Lanarkshire  in  reference  to  the 
right  to  certain  watches  and  articles  of  jewellery  which 
had  been  obtained  by  a  person  of  the  name  of  Marr,  a 
retail  jeweller,  from  wholesale  jewellers  in  Glasgow,  on 
contracts  similar  to  that  in  the  present  case,  viz.,  on 
contracts  of  sale  and  return,  and  which  had  been  pawned 
and  subsequently  recovered  by  the  police  from  the  pawn- 
brokers for  the  purposes  of  a  prosecution  for  theft,  and 
falsehood,  fraud,  and  wilful  imposition.  And  it  was  held 
in  a  question  between  the  wholesale  jewellers  and  the 
pawnbrokers  that  the  latter  were  entitled  to  retain 
possession  of  the  watches  (1)  on  the  ground  that  the 
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1882.     goods  had  been  sold  to  the  retail  dealer,  and  that  he 
N^.      had  therefore  a  title  to  dispose  of  them,  and  (2)  separa- 

—!^ tim^  that  the  goods  having  been  voluntarily  entrust-ed  to 

July  8.  '  a  recognised  trader  by  the  owners  they  were  not  entitled 

Contof    to  reclaim  them  from  the  bonajide  onerous  pledgees. 

i)^„        The    Lord   Justice   Clerk. — That   case    was  very 

J^]^)»  diflFerent  from  the  present.     There  was  no  fraud  there. 

Bnb!S«i^'(A)  It  was  a  case  of  a  contract  of  sale  and  return,  and  that 

3, 4,  and  6.  jjjjpj^gg  ^lh  houest  Contract.      In  the  present  case  the 

goods  were  obtained  by  fraud. 

J.  Campbell  Smith  for  the  panel. — There  is  also  the 
Case  of  Cowan  v.  M'Minn,  High  Court,  June  8,  1859, 
Irv.,  vol.  iii.  p.  312. 

Lord  Justice-Clerk. — I  thought  you  were  contend- 
ing that  the  property  had  passed  to  the  panel. 

J.  Campbell  Smith. — There  may  be  a  question 
whether  the  civil  possession  gave  a  right  of  property. 
The  panel  got  the  possession  of  the  goods  in  the  expecta- 
tion that  he  was  going  to  sell  them,  and  it  is  said  that 
he  obtained  them  by  fraud,  and  that  he  subsequently 
pawned  them  and  so  stole  them,  or  otherwise  that  he  w^as 
guilty  of  falsehood,  fraud,  and  wilful  imposition,  and  what 
we  contend  is,  that  the  charges  are  in  the  circumstiinces 
inconsistent — that  the  panel  cannot  consistently  be  said 
to  have  obtained  the  possession  both  by  theft  and  by 
fraud  ;  and  further,  with  reference  to  the  charges  of  false- 
hood, fraud,  and  wilful  imposition,  the  statements  of  the 
false  representations  and  pretences  are  not  suflficiently 
specific  and  do  not  afibrd  a  reasonable  ground  for  saying 
that  the  goods  were  obtained  by  means  of  them.  They 
are  at  most  mere  matters  of  degree,  and  the  indictment 
does  not  say  what  was  the  truth.  It  is  not  said  what 
the  panel's  sales  averaged,  or  that  he  had  no  orders  for 
goods,  or  had  made  no  sales,  nor  is  it  said  which  of  the 
entries  were  false.  There  is  a  wide  difference  between 
the  case  of  a  man  who  is  alleged  to  be  doing  no  trade,  and 
that  of  a  man  carrying  on  a  trade  and  showing  books 
and  alleging  a  certain  turnover  in  that  trade.     The  in- 
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dictment  leaves  us  in  doubt  as  to  which  of  these  cases  is     1882. 
here  alleged  against  us,  and  there  are  no  materials  which     nT^. 

caa  enable  the  panel  to  defend  himself.     If  falsehood  is  -— 

alleged,  and  it  is  said  that  persons  were  deceived,  the  juiy  9!^' 
ipsissima  verba  constituting  the  falsehood  should  be  set  oontof 
forth.  It  is  not  suflficient  to  say  that  books  *  containing  jy^n 
several  or  one  or  more  false  and  fictitious  entries  of  sales  i^*^^. 
of  goods '  were  exhibited.  Then  as  regards  the  charges  gabSoi^U) 
under  the  Statute.  In  the  fourth  count  (see  page  52)  ^»*»*^^ 
1  object  to  the  words  *  on  or  about '  in  the  sentence,  *  and 
you  having  on  or  about  22d  November  1881  presented,' 
4c.  The  charge  is  that  the  panel  made  away  with  part 
of  his  property  within  four  months  before  the  presentation 
of  the  petition  for  sequestration.  But  if  the  act  charged 
took  place  on  the  last  day  before  the  petition  was 
presented,  I  would  not  know  when  the  four  months  be- 
gun. There  is  a  statutory  period  within  which  the  crime 
can  be  committed,  and  the  prosecutor  is  bound  to  take 
a  particular  date  within  that  period.  In  like  manner  we 
object  to  the  expression  *  you  did  on  sevet'al  occasions 
between  the  22d  day  of  July  and  the  22d  day  of 
November,'  &c.  Between  those  dates  there  are  four 
Dionths  and  a  day  included,  whereas  the  offence  is  limited 
to  four  months  before  the  presentment  of  the  petition. 
The  public  prosecutor  must  know  those  dates.  He  says 
the  articles  were  pawned,  and  pawnbrokers  are  bound  to 
keep  books  which  disclose  the  date  of  every  transaction, 
^ud  he  has  libelled  upwards  of  seventy  pawn  tickets 
*Diong  the  productions  to  be  used,  each  of  which  is  dated. 
He  cannot  therefore  be  allowed  to  shelter  himself  by  the 
statement  that  the  particular  occasion  is  to  the  prosecutor 
^i^own.  This  mode  of  charging  precludes  the  panel 
from  pleading  alibi.  Further,  counts  4  and  5  do  not 
^ify  the  manner  in  which  the  articles  are  said  to  have 
'^  disposed  of  The  words  of  sub-section  4,  which  are 
^temative,  are  simply  used.  It  is  said  that  he  *  did 
P^wn,  pledge,  or  dispose  of,  otherwise  than  in  the  ordinary 
^ay  of  trade,  the  articles,'  &c.    That  is  not  a  suflSciently 
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1882.     specific  averment  of  the  contravention.      There  is  not 

N^.      here  a  specific  setting  forth  of  an  illegal  act  which  the 

^  Court  can  say  amounts  to  the  abstract  thing.     I  should 

July  a!**'  have  been  informed  in  what  the  contravention  consists. 

Contof    The  fifth  charge  is  also  open  to  all  these  objections,  with 

D^^,  this  addition  that  the  goods  are  said  to  have  been 
^[^^iJ§o,^»  pawned  in  Liverpool ;  and  if  pawning  be  the  offence, 
■nbnocia^(A)  ^^^  ^^c  offeucc  was  Committed  there,  and  this  Court  has 
8,4»aiid6.  no  jurisdiction. 

The  Lord  Justice-Clerk. — The  Statute  is  a  Scotch 
Statute  creating  the  off'ence  of  a  bankrupt  disposing  of 
his  property  otherwise  than  in  the  ordinary  way  of  trade 
on  the  eve  of  or  shortly  after  bankruptcy,  and  it  does 
not  matter  where  the  property  is  disposed  of. 

J.  Campbell  Smith. — Count  6  is  also  too  vague.  It 
is  charged  that  he  mutilated  his  day  books  '  by  tearing 
off"  or  cutting  out  certain  portions  from  numerous  leaves 
thereof,'  &c.,  *and  in  many  places  substituting  other 
entries  therefor,  and  also  by  erasing  a  large  number  of 
entries  and  substituting  other  entries  in  their  place.' 
What  were  the  entries  which  were  substituted?  Also 
the  expression  *  numerous  leaves '  is  too  vague.  Which 
of  the  leaves  were  so  mutilated  ?  How  do  the  mutila- 
tions and  alterations  made  bear  upon  the  interests  of  the 
creditors  ?  The  erasures  may  have  been  corrections,  and 
all  that  is  charged  may  be  capable  of  explanation  if  there 
had  been  greater  specification.  Besides,  erasures  are  not 
mutilations,  and  the  charge  is  under  the  3rd  sub-section. 

The  Lord  Justice-Clerk. — He  may  mutilate  by 
means  of  erasures. 

J.  Campbell  Smith. — ^The  destruction  of  the  super- 
ficial texture  is  not,  we  contend,  mutilation.  The  era- 
sure may  have  been  quite  innocent.  A  true  entry  may 
have  been  substituted  for  one  that  was  false  or  erroneous. 
This  is  said,  too,  to  have  been  done  with  intent  to  de- 
fraud by  deceiving  Samuel  Bradley.  The  purpose  of 
section  13  is  to  put  down  frauds  upon  the  general  body 
of  the  creditors,  and  it  was  not  intended  to  hamper  busi- 
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ness  transactions  with  individuals.    The  charge  does  not,     1882. 
therefore,  fall  within  sub-section  3  of  section  13,  under     KrT?. 

which  it   has  been   brought.      Count  7  also   does  not?^?: 

set  forth  any  falsehood  capable  of  deceiving.    It  contains  ^^y^' 
only  a  list  of  sales  taken  from  the  prisoner's  day  book,  ""o^T^ 
which  are  alleged  to  be  false,  with  intent  to  defraud.     ^J^^ 
K  what  was  intended  to  be  charged  is  that  it  was  the  JSTIISo^' 
panel's  intention,  by  means  of  these  entries,  to  convey  ^^{j,^ 
the  idea  that  these  were  goods  sold,  when  in  point  of  ^»  ^  "^  '^ 
fact  no  sales  took  place,  then  it  ought  to  have  been  said  . 
that  the  false  entries  were  made  in  order  to  show  that  a 
larger  business  was  being  done. 

Brand,  A.  D. — It  is  said  distinctly  that  no  sales  had 
taken  place. 

J.  Campbell  Smith,  for  the  panel. — If  that  is  what 
is  meant  we  say  that  is  not  stated,  and  if  it  was  it  would 
not  be  the  offence  in  the  Statute.  Lastly,  in  count 
8,  the  charge  is  one  of  concealment  of  property,  and 
this  is  said  to  have  been  done  with  intent  *  to  defraud '  by 
concealing  or  endeavouring  to  conceal  the  fact  that  the 
articles  formed  part  of  his  estate.  The  words  or  endea- 
vouring to  conceal  ought  to  be  deleted. 

Brand,  A.  D. — The  specification  of  the  false  repre- 
sentations and  pretences  used  is  sufficient,  and  the 
charges  of  theft  are  relevant.  The  theft  charged  is  theft 
by  means  of  the  falsehood  contained  in  the  representa- 
tions set  forth.  These  representations  are  undoubtedly 
calculated  to  mislead.  There  are  only  two  day  books 
libelled.  They  are  the  panel's  own  business  books,  and 
are  produced.  The  prosecutor  is  not  bound  to  specify 
the  particular  entries  in  these  books  alleged  to  be  false. 
The  books  contain  a  mass  of  false  entries,  and  they  were 
exhibited  to  Bradley  (who  did  business  with  him)  with 
these  entries ;  and  by  the  representations  made,  and  by 
the  exhibition  of  these  day  books  containing  these  false 
entries,  the  prisoner  deceived  Bradley.  In  order  to  be 
relevant  it  is  not  necessary  in  an  indictment  such  as  this, 
and  where  the  books  libelled  contain  a  mass  of  false  and 
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1882.     fictitious  entries,  that  the  prosecutor  should  specify  in 
NoTz.     detail  the  false  entries  that  are  to  be  proved.     In  regard 

-^ ^  to  the  second  objection,  it  is  contended  that  the  alter- 

JuiyT*'  natives  in  sub-section  5  are  not  proper  alternatives,  but 

~Cont^ ^^y  diflFerent  modes  of  committing  the  offence  of  dis- 

Debtow    posing  of,  otherwise  than  in  the  ordinary  way  of  trade, 

^^]^^»  property  which   has  been   obtained  on  credit ;    and  I 

8uiJ^^'(A)  ^^^^^*'  *^^*  ^*  ^  ^^*  usual  in  cases  where  a  Statute 

8, 4,  and  6.  creates  an  offence  and  sets  forth  such  alternatives,  to 
•limit  the  prosecutor  to  one  or  more  of  these,  but  pre- 
sumably it  was  intended  by  the  Statute  that  he  was  to 
have  the  benefit  of  all  the  alternatives,  and  to  be  entitled 
to  contend  that  the  offence  has  been  proved  when  he 
could  show  that  the  proof  established  any  one  of  the 
alternatives.  The  important  words  in  the  sub-section 
are  *  otherwise  than  in  the  ordinary  way  of  trade.'  If 
I  prove  such  a  disposal  of  the  property  as  is  not  in 
the  way  of  trade,  whether  it  be  by  pawning  or  by  pledg- 
ing, it  is  sufficient,  and  I  am  not  bound  to  specify  one 
or  other  of  these  modes. 

The  Lord  Justtoe-Clerk. — I  believe  this  is  the-  first 
indictment  under  'The  Debtors  (Scotland)  Act,  1880/  and 
therefore  I  am  not  surprised  that  these  objections  have 
been  taken.  In  regard  to  the  first  objection — that  the 
statement  of  the  theft  is  not  relevant,  and  that  the  case 
of  Marr  v.  Barclay,  to  which  we  were  referred,  has  no 
application  to  the  facts  here  libelled — I  am  of  opinion 
that  the  indictment  is  quite  relevant.  It  is  alleged  that 
the  panel  falsified  his  own  books  so  as  to  make  it  appear 
that  he  was  doing  a  larger  business  than  he  reaUy  was, 
and  that  he  showed  his  books  so  falsified  to  Samuel 
Bradley,  and  thereby  obtained  possession  of  the  goods ; 
and  the  purpose  for  which  it  is  said  the  prisoner  falsified 
his  books  was  to  obtain  goods  on  credit — substantially 
on  sale  and  return.  Now,  that  of  course  could  pass  no 
property,  because  without  a  legal  contract  entered  into 
without  fraud — which  was  not  the  case  here — the  pro- 
perty in  the  goods  could  not  pass  to  the  panel.     The 
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goods  therefore  remained  the  property  of  Bradley,  who     1882. 
had  been  thus  cheated  out  of  them,  until  they  were     n^. 
pawned,  and  thereby  stolen.      The  case  of  Brown  v.  ^'^^^^'^ 
Marr  and  Barclay  and  others^  which  was  quoted,  has  ^jJi^^ 
been  misconceived.     That  was  a  narrow  case ;  but  there  ""oontTirf^ 
the  wholesale  jewellers  who  gave  the  goods  to  Marr  on  a    i^^„ 
contract  of  sale  and  return  trusted  Marr,  who  made  no  JSj^igso^' 
false  allegations,  and  handed  them  over  to  him,  and  I  ^^^W\ 
and  the  other  judges  in  that  case  were  quite  clear  that  *»  ^  ^^  ^ 
the  property  in  the  goods  did  pass;    whereas   in  the 
present  case  the  allegation  is  that  Bradley  was  deceived 
by  fraud,  and  induced  thereby  to  part  with  his  property  ; 
and  I  am  equally  clear  that  the  property  did  not  pass  to 
the  prisoner.     Then  in  regard  to  the  minor  objections 
that  have  been  taken,  these  appear  to  me  to  amount  to 
little  more  than  verbal  criticisms. 

In  regard  to  the  objection  that  there  is  no  sufficient 
allegation  made  about  the  false  entries — that  the  indict- 
ment does  not  specify  in  what  particulars  the  falsification 
consists — I  have  thought  it  more  serious,  and  I  am  of 
opinion  that  it  would  have  been  more  accurate  libelling 
if  the  charge  had  been  more  clearly  expressed  ;  and  there 
is  no  difficulty  about  it.  It  would  have  been  quite 
sufficient  to  have  said  that  the  extent  of  his  business  fell 
far  short  of  the  representations  made  of  it.  But  looking 
to  the  fact  that  the  books  are  produced,  and  that  they 
are  those  of  the  prisoner  himself,  who  ought  to  know  all 
about  them,  I  am  not  inclined  to  throw  out  this  indict- 
ment on  that  account.  The  remaining  objection  is  a 
matter  of  very  considerable  interest.  The  question  raised 
is  whether,  under  the  4th  sub-section  of  section  1 3  of  the 
Statute,  it  is  a  sufficient  libelling  of  the  statutory  offence 
simply  to  use  the  statutory  words, — whether  the  libel  as 
it  stands  is  an  effective  libelling  of  the  offence — in  other 
words,  whether  under  this  indictment,  if  the  prosecutor 
was  not  prepared  to  prove  either  pawning  or  pledging  of 
the  goods,  he  could  prove  any  other  mode  of  disposing 
of  the  property,  not  in  the  ordinary  course  of  business. 
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1882.     of  which  no  notice  whatever  was  given  in  the  indictment? 

^^.     I  have  a  great  deal  of  difficulty  in  arriving  at  a  con- 

WnLWiiaon.  (jj^giQ^  upon  that  matter,  and  1  am  not  prepared  at  the 

^^yT^'  present  moment  to  decide  the  question,  and  should  like 
Cont  of  *^^  Advocate  Depute  to  consider  whether,  by  limiting 
Debtors    *^®  chargc  to  pledging  or  pawning,  he  could  not  get 

^^88oJ'  relieved  of  the  difficulty.  I  think  he  would  do  well  to  avoid 

roiJS^V)  P'^^^g  *^^  Court  to  deliver  a  judgment  upon  the  point. 

a,  4,  and  6.  LoRD  Craighill. — There  are  several  offences  set 
forth  against  the  prisoner  in  this  indictment  The 
first  is  theft,  the  second  falsehood,  fraud,  and 
wilful  imposition,  and  the  remainder  is  a  series  of 
alleged  contraventions  of  *  The  Debtors'  (Scotland)  Act, 
1880.'  To  the  relevancy  of  aU  exception  has  been 
taken  on  the  part  of  the  prisoner,  and  the  question 
now  to  be  determined  is  whether  the  objections 
stated,  or  any  of  these,  ought  to  be  sustained.  With 
reference  to  the  objectioos  to  the  first  and  second  charges 
libelled,  I  concur  with  your  Lordship  in  thinking  that 
these  ought  to  be  repelled.  It  may  be  that  goods  sent 
on  sale  and  return,  or  on  sale  and  approbation,  become 
in  a  certain  sense  and  in  certain  circumstances  the 
property  of  the  dealer  to  whom  they  are  sent,  and  the 
decision  in  Brown  v.  Marr,  Barclay,  <£c.,  Jan.  8,  1880, 
7  Ret,  p.  427,  countenances,  or  it  may  be  is  an  authority 
for  this  opinion.  But  civil  rights  were  the  only  matters 
there  presented  for  determination  ;  and  be  that  as  it  may, 
my  opinion  is  that  where  goods  have  been  obtained  in 
circumstances  such  as  those  set  forth  in  this  indictment, 
the  delivery  of  these  goods  will  not  pass  the  property. 
The  opposite  would  seem  to  me  to  be  almost  a  contra- 
diction in  terms,  because  it  involves  this  proposition  that 
goods  obtained  by  falsehood,  fraud,  and  wilful  imposition, 
which  is  itself  a  substantive  offence,  become  upon  delivery 
the  property  of  the  person  to  whom  they  are  sent,  and 
exclude  the  possibility  of  his  commission  of  the  crime  of 
theft  I  am  not  prepared  to  adopt  this  conclusion. 
The  opposite  is,  I  think,  the  true  result,  and  consequently 
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I  am  for  repelling  the  objection  to  relevancy  which  has     1882. 
been  presented  on  the  assumption   that  the  contrary     noTz. 

doctrine  is  a  rule  in  the  law  of  Scotland.     As  regards  — 

the  objection  to  the  relevancy  of  the  charge  of  falsehood,    *5uiy  ST* 
fraud,  and  wilful  imposition,  I  have  little  to  add  to  what    csont.  of 
has  been  stated  by  your  Lordship.     There  seems  to  me    d^u^w 
to  be  suflSicient  specification,  and  if  all  that  is  said  is  true,  ict,^iS80,* 
there  can  in  my  opinion  be  no  doubt  that  the  offence  guiJSeca.  (A) 
known  by  this  name  has  been  committed.     In  so  far  as  ^»  ^  *^  ^• 
the  alleged  contraventions  of  The  *  Debtors  (Scotland) 
Act,  1880,'  is  concerned,  it  appears  to  me  that  upon  most 
of  the  objections  it  is  ud necessary  to  dwell.     All  except 
one  were  but  verbal  criticisms  upon  the  expression  of 
the  indictment,  and   contained  nothing  in  respect  of 
which  any  doubt  was  created  in  my  mind  upon  the 
relevancy  of  the  charges  as  libelled ;   but  the  case  is 
different  with  respect  to  that  to  which  I  have  now  to 
advert.      The  fourth   of  the   charges  is   set  forth  as 
follows    in    the    indictment    (Reads.     See  page   52). 
Thus  the  only  allegation  of  contravention  in  addition  to 
the  specification  of  time  and  place,  is  that  the  prisoner 
*  did  pawn  the  articles,'  &c.  (Reads  to  the  end  of  the 
count."     Page  53).     Now  this   is  nothing  more  than 
a  repetition  of  the   words  of  the   Statute.      What  is 
meant  by  pawning,  pledging,  or  disposing  of  otherwise 
than   in   the   ordinary  way   of   trade   has    not    been 
defined,    and   there    being    presumably    a    distinction 
betwixt  pawning  and  disposing  of  otherwise  than  in  the 
ordinary  course  of  trade  has  not  been  defined,  the  ac- 
cused is  left  in  ignorance  of  the  import  of  the  charge, 
that  is  to  say  whether  it  means  pledging  or  pawning  or 
disposing  of  it ;  and  more  than  that,  whichever  of  these, 
or  whether  more  than  one  of  these  is  the  point  of  delict 
there  is  no  specification  of  particulars  as  to  the  way  in 
which  the  contravention  was  accomplished.     It  therefore 
appears  to  me  at  this  moment  to  be  doubtful  whether 
this  could  be  sustained  as  a  relevant  charge  ;  and  should 
it  be  necessary  to  come  to  a  determination,  I  should 
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1SS2.     require  time  to  make  up  my  mind  on  the  subject.     But 
NoTj,     I  agree  with  your  Lordship  in  thinking  that  if  there  is 

— ; any  case  against  the  prisoner  upon  any  alternative,  the 

July  8.  '  prosecutor  cannot  be  in  difficulty  in  the  selection  of  that 
Oontof    which,  according  to  his  information, is  the  true  alternative; 
Debtors    ^^^  tliis  being  so,  he  may  well  consider  whether  such  a 
ict^  i88o,»  change  may  not  be  made  upon  the  indictment  without 
subteoa  (A)  iiiterfering  with  his  freedom  or  with  the  course  of  justice 
•  '      ^  by  which  the  necessity  for  a  judgment  will  be  super- 
seded.    More  need  not  be  said,  and  at  any  rate  I  am  not 
prepared  to  say  more  on  the  present  occasion. 

Brand,  A.D. — I  move  your  Lordships  that  I  be 
allowed  to  amend  the  libel  by  striking  out  the  words 
^pledge  or  dispose  of  in  the  fourth  count  so  as  to 
make  the  charge  run  that  he  the  panel  did  *  paum  other- 
wise  than  in  the  ordinary  course  of  trade '  the  articles 
specified. 

The  Court  allowed  the  words  to  be  struck  out,  where- 
upon the  following  Interlocutor  was  pronounced  : — 

Edinburgh,  3rd  July  1882. — The  Lords  having 
heard  counsel  on  the  foregoing  objections  to  the  relevancy, 
Eepel  the  objections  to  the  charge  of  theft,  and  in  re- 
ference to  the  other  objections  the  Advocate  Depute 
having  deleted  the  words  'pledge  or  dispose  of*  oc- 
curring on  the  ninth  and  twenty-second  lines  of  page 
seven  of  the  indictment,  and  the  corresponding  words  in 
the  schedules,  the  Lords  find  the  libel  relevant.' 

The  panel  thereupon  pleaded  not  guilty,  and  the  diet 
was  continued  till  24th  July,  when  the  plea  having  been 
renewed  the  Case  went  to  trial,  and  the  following  verdict 
was  returned  : — '  The  jury  unanimously  find  the  panel 
guilty  of  theft  as  libelled  imder  the  first  three  charges  of 
the  indictment,  and  unanimously  guilty  as  libelled  of  all 
the  remaining  charges  except  the  eighth  charge,  which 
they  find  not  proven.' 

Sentence,  eighteen  kalendar  months*  imprisonment 

Agent  for  the  Panel— William  Gunn,  S.S.C. 
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Present, 

Lord  Craiqhill. 

Her  Majesty's  Advocate — SoL-Gen,  (Asher),  Mackayy  A.D. 

AGAINST 

Charles  Soutar — Deiin  of  Faculty  (Macdanald),  Mackemief  and  Hay, 

Crimen  Violati  Sepulchri — Concealment  op  Dead  Body — Attempt 
TO  Extort  Reward. — Circumstances  in  which  a  person  was  convicted 
of  '  violating  the  sepulchres  of  the  dead,  and  raising  and  carrying 
away  dead  bodies  out  of  their  graves,'  by  abstracting  a  body  from 
the  vault  of  a  mortuary  chapel,  and  concealing  it  in  the  hope  of  ex- 
torting money,  and  sentence  of  five  years'  penal  servitude  was  pro- 
nounced. 

Charles  Soutar,  from  the  prison  of  Aberdeen,  was  1882. 
indicted  and  accused  of  the  crime  of  violating  the  No.  8. 
sepulchres  of  the  dead,  and  the  raising  and  carrying    s^^. 


away  dead  bodies  out  of  their  graves  :  High  court, 

^  Oct.  23  &  24. 


In  80  PAR  AS,  the  Right  Honourable  Alexander  William  Crawford,  violating 
25th  Earl  of  Crawford  and  8th  Earl  of  Balcarres,  having  died  at  Sepulchre. 
HoTence  on  or  about  the  13th  day  of  December  1880,  and  his  body 
having  been,  on  or  about  the  29th  day  of  December  1880,  interred  in 
the  vault  or  burying-place  of  the  family  of  Crawford  and  Balcairres  at 
or  near  Dunecht,  situated  under  the  mortuary  chapel  there,  pari  of  the 
Iwilding  known  as  Dunecht  House,  in  the  parish  of  Echt,  and  county 
of  Aberdeen,  you  did,  by  yourself,  or  acting  in  concert  with  some 
P^JBon  or  persons  to  the  prosecutor  unknown,  on  an  occasion  or 
'Occasions  between  the  1st  day  of  April  and  the  8th  day  of  September, 
oothin  the  year  1881,  the  time  more  particularly  being  to  the  pro- 
*®cutor  unknown,  wickedly  and  fehmiously,  break  into  and  enter  the 
said  vault  or  burjing-place,  by  removing  one  or  more  of  the  slabs 
^^vering  and  enclosing  the  staircase  or  entrance  thereto,  and  did,  then 
^  there,  by  yourself,  or  acting  in  concert  as  aforesaid,  wickedly  and 
Woniouely,  raise  or  forcibly  remove  from  the  coffins  enclosing  the 
**Die,  and  take  out  of  the  said  vault  or  burying-place  the  dead  body 
of  the  said  Alexander  William  Crawford,  Earl  of  Crawford  and 
^canes,  and  did  carry  away  the  same:  And  you  having  been 
apprehended,  &c 

No  objection  having  been  taken  to  the  relevancy,  the 
Wbel  was  found  relevant,  and  on  being  called  on  to  plead 
the  panel  pleaded  not  guilty. 

VOL.  v.  £ 
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1882.         The  following  evidence  was  thereupon  adduced  for  the 
N^.      prosecution : — 

Charles 

Soutar.  Alexander  Crutcksoank,  Inspector  of  works  at  Aberdeen,  deponed 

High  Court,  — I  a™  acquainted  with  Dnnecht  House,  the  property  of  the  Earl  of 

Oct.  23  &  24.  Crawford  and  Balcarres.     I  made  the  four  different  plans  produced  of 

Violatinijr    t^*©  mortuary  chapel  at  Dunecht  with  the  vault  underneath,  plan  No, 

pu  chro.    g  being  the  interior  and  entrance,  plan  Xo.  7  a  section  of  the  entrance 

looking  east,  plan  No.  8  the  north  elevation  of  the  chapel,  plan  No. 

9  plan  of  the  grounds,  house,  and  chapel. 

John  Wright,  House  ISieward  to  the  Duke  of  Westminster,  deponed 
— I  was  formerly  Butler  to  the  late  Earl  of  Crawford.  On  13th 
December  1880  I  received  a  Florence  telegram  from  the  Countess  of 
Crawford  announcing  the  Earl's  death,  and  instructing  me  to  proceed 
at  once  and  bring  homo  the  body  to  this  country.  I  did  so.  I 
arrived  at  Florence  on  the  16th  of  Decem])er.  The  body  had  been 
put  in  the  coffin  before  I  arrived — in  the  lead  shell,  and  the  shell  was 
placed  in  an  outer  wooden  case.  There  was  a  funeral  service  the 
following  day  at  the  Villa  Palmyra,  at  which  the  members  of  the 
family  were  present.  The  coffin  with  the  body  was  entrusted  to  my 
care  on  18th  l^ecember,  with  a  certificate  in  Italian,  French,  and 
English,  signed  by  the  Italian,  French,  and  English  consuls  that  the 
coffin  contained  nothing  but  the  Earl's  body.  These  I  destroyed, 
thinking  them  of  no  use.  Up  to  the  time  the  body  was  removed  to 
the  railway  station  at  Florence,  it  remained  in  the  shell  in  the 
mortuary  chapel  at  the  Villa  Palmyra,  The  outer  wooden  case  was 
closed  the  morning  I  left.  I  arrived  at  Dunecht  with  the  coffin  and 
body  in  the  same  condition  in  which  these  left  Florence,  except  that 
the  outer  woo<len  shell  had  to  be  removed  at  Aberdeen  on  the  24th  of 
December  to  admit  of  the  coffin  being  put  into  the  hearse.  The  leaden 
or  inner  shell  was  not  interfered  with  at  all.  The  body  was  placed  in 
the  chapel  at  Dunecht,  and  the  inner  shell  was  then  placed  in  an  outer 
coffin  prepared  by  Mr  Allan,  Undertaker  in  Aberdeen.  The  funeral 
took  place  there  on  the  2Dth  of  December.  I  was  present.  The 
body  was  placed  in  the  family  vault  below  the  chapeL 

William  Yeates,  advocate,  Aberdeen,  deponed — I  have  been  for 
the  last  fourteen  or  fifteen  years  Commissioner  for  the  late  Earl  of 
Crawford,  and  I  remain  Agent  for  the  family.  I  was  present  at  the 
funeral  at  Dunecht  on  29th  December  1880,  and  saw  the  body  placed 
in  the  family  vault  at  the  further  end  from  the  entrance  and  in  the 
second  recess  from  the  floor.  On  8th  September  1881  I  received  an 
anonymous  letter  signed  *  Nabob,*  and  bearing  the  Aberdeen  post- 
mark of  that  date.  [Shown  and  identifies  letter.]  Beads — *  Sir, — The 
remains  of  the  late  Earl  of  Crawford  are  not  beneath  the  chapel  at 
Dunecht  as  you  believe,  but  were  removed  hence  last  spring,  and 
the  smell  of  decayed  flowers  ascending  from  the  vault  since  that  time 
will  on  investigation  be  found  to  proceed  from  another  cause  than  the 
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flowers.'      (Signed)      'Nabob.*      In  consequence  of  receiving  that      1882. 


No.  8. 


letter,  I  saw  the  mason  who  had  constructed  the  vault  eitlier  that  or 

the  following  day,  and  from  what  he  told  me  I  formed  the  opinion      Charles 

that  the  letter  was  intended  to  give  annoyance,  and  I  laid  it  aside  as  L 


of  no  importance     I  did  not  communicate  it  to  the  family.     Upon  /?^^T^» 

1st  December  1881  I  received  a  communication  from  Mo  watt,  the 

Overseer,  telling  me  that  the  vault  was  found  open  that  morning,  and   g^*^*^ 
in  consequence  I  communicated  with  the  police,  and  went  out  with 
Inspector  Cran,  and  the  Dunecht  Constable  was  there.     We  found 
the  slab  which  rested  on  and  covered  the  descending  stair  by  which 
the  vault  was  entered  raised  about  18  inches.     The  vault  is  entered 
by  the  descending  stairs,  which  are  covered  or  roofed  over  by  pave- 
ment slabs.  It  was  the  outer  one  of  these  slabs  that  was  raised.  It  was 
about  6  feet  by  4  feet  in  size.    [Shown  plan  No.  7.]    That  shows  the 
skate  it  was  in.     I  had  it  raised  further,  and  went  into  the  vault  with 
Inspector  Cran.     I  found  the  open  coffin  lying  in  the  centre  of  the. 
vault  drawn  out  of  the  recess,  and  the  body  gone.     The  lid  of  the 
outer  wooden  coffin  had  been  unscrewed,  and  was  lying  beside  it. 
The  inner  wooden  coffin  had  also  been  removed,  and  the  leaden  shell 
had  been  torn  open.     Everything  was  left — the  inner  wooden  case  or 
ahell  in  one  place,  and  the  outer  coffin  beside  it.    The  inner  shell  had 
been  taken  out  of  the  lead  coveiing  and  the  outer  wooden  coffin. 
1  was.  aware  of  the  efforts  made  to  discover  what  had  become  of 
ihe  Earl's  body.     I  went  to  Dunecht  on  hearing  that  the  body 
was  found  on  18th  July  1881.     I  went  to  the  place  in  the  wood 
where  it  was  said  to  be.    It  was  still  in  the  ground,  about  400 
or  600  yards  from  the  mansion-house,  close   by  a  sand  or  gravel 
pit    The  earth  was  removed,  and  the   body  was   found  wrapped 
^  a  blanket.     The  Depute  Fiscal,  the  Keeper,  and  the  Gardener  were 
*J1  there  at  the  time,  besides  myself.     It  required  a  spade  to  remove 
the  earth  from  over  the  body.     The  gravel  was  removed  with  the 
Wda.    We  then  saw  a  blanket  the  whole  lengtli*  of  the  body,  on 
feinomg  which  we  saw  a  human  body.     It  was  taken  to  the  chapel 
^  the  house.    I  was  able  to  recognise  it  as  the  body  of  Lord  Crawford, 
^e  prisoner  had  been  employed  during  about  hve  or  six  years  at 
I^onecht  as  a  ratcatcher,  but  that  employment  had  ceased  three  or 
four  years  before  this  event  in  1880.     That  was  because  he  was  so 
i&neh  of  a  poacher  that  he  was  rather  a  dangerous  man  to  have  about 
the  place. 

GsoROE  Cban,  Inspector  in  the  Aberdeen  County  Constabulary, — I 
'^ved  instructions  on  Ist  December  1881  from  the  Chief  Constable 
(Major  Ross)  to  go  to  Dunecht.  I  went  along  with  Mr  Yeates,  Lord 
Crawford's  Commissioner,  and  Robb,  a  Constable.  We  went  at  once 
^  the  vault.  I  saw  that  there  were  three  or  four  slabs  covering  the 
onjy  entrance  to  the  vault,  and  that  one  of  these  had  been  raised  from 
J5  to  18  inches.  There  were  three  iron  bars — what  appeared  to  be 
old  window  stanchions — in  the  neighbourhood.     [Shown  No.  30], 
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1882.  like  these,  and  two  planks  on  the  stairs  leading  to  the  vault.  I 
j»jo  3^  have  seen  these  here.  Outside  I  saw  two  shovels  and  a  shoulder 
^*t^  pick  (Nos.  37  and  38).  I  have  seen  them  to-day.  They  were  within 
the  railings,  where  the  earth  was.     The  vault  was  underneath  the 


Oc*t*23&*?i  chapel,  and  the  railing  was  round  the  place  where  the  stair,  which 

— ^ — I formed  the  entrance  to  it,  was.     I  saw  that  the  slab  was  supported 

Sepulchre,  ^y  ®  round  block  of  wood  on  one  side,  and  by  a  shorter  piece  stand- 
ing on  end  on  the  other  side.  The  vault  is  approached  by  a  stair  of 
eight  steps,  6  inches  each,  and  is  about  21  feet  long  by  11  feet  wide. 
It  is  supported  by  a  central  pillar  with  arches  reaching  to  either  side. 
You  enter  opposite  the  central  pillar,  and  have  on  either  side  of  you, 
on  the  west  and  on  the  east,  niches  for  the  burial  of  persons  in  them. 
Although  the  chapel  and  vault  had  been  built  for  some  time,  no  one 
had  been  buried  in  the  vault  except  the  late  Lord  Crawford. 
When  we  entered  the  vault  on  the  1st  of  December,  I  saw 
that  the  coffin  had  been  removed  from  the  niche.  The  inner  shell 
lay  parallel  to  the  south  wall  of  the  vault ;  the  outer  shell  lay 
along  the  west  side  in  front  of  the  niches.  The  lead  was  between  the 
inner  shell  and  the  south  wall.  By  the  inner  and  outer  shells  I  mean 
the  wooden  shells.  The  lead  lay  partly  below  the  inner  wooden  shell 
and  partly  on  the  floor,  and  mostly  covered  with  sawdust.  The  lid 
of  the  inner  shell  rested  against  the  niches  at  the  west  side  of  the 
vault,  and  stood  on  end.  The  screws  by  which  the  lid  of  the  outer 
shell  had  been  fastened  appeared  to  have  been  unscrewed  with  a  driver. 
We  found  nine  screws  that  had  been  taken  out  Four  were  still  left 
in  it,  and  one  was  broken.  The  lid  appeared  to  have  been  forced  up 
after  some  had  been  withdrawn.  I  also  saw  a  box  or  screen  (No.  9) 
there,  which  filled  up  the  entrance  to  the  niche.  The  inner  wooden 
shell  WAS  tilled  partly  with  sawdust.  There  was  a  pillow  at  the  end, 
and  I  noticed  the  impression  of  the  head  upon  it.  I  noticed  when  I 
entered  the  vault  a  plank  (No.  21)  upon  which  the  inner  wooden 
shell  was  resting.  It  was  about  8  feet  long.  I  thought  that  it  bad 
been  used  as  a  lever  or  a  slide  for  taking  the  coffin  from  the  niche. 
There  was  a  good  deal  of  sawdust  lying  on  the  floor.  After  it  waa 
turned  over  I  noticed  another — a  shorter  plank,  about  2  feet  3  inches 
long.  It  looked  as  if  it  might  have  been  used  for  the  same  purpose. 
The  longer  plank  appeared  to  have  formed  part  of  a  scaffolding  at  one 
time.  I  also  saw  some  wreaths  that  had  been  placed  upon  the  coffin 
lying  in  one  of  the  niches,  and  have  seen  them  here  to-day.  There 
were  footprints — I  think  two — in  the  sawdust,  but  so  indistinct  that 
it  would  have  been  impossible  to  have  measured  them  or  done  any- 
thing ;  the  outline  was  too  faint.  Two  days  afterwards  I  noticed  that 
the  heap  of  sawdust  on  the  floor  was  mildewed.  There  was  the  same 
kind  of  sawdust  inside  of  the  inner  shell,  and  it  was  mildewed  also, 
but  more  distinctly.  From  that  I  inferred  that  it  was  a  considerable 
time  since  the  outrage  had  been  committed.     The  lead  was  partly 
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under  the  inner  wooden  shell  and  part  was  under  the  sawdust.   When  1882. 

the  inner  wooden  shell  was  removed  it  appeared  to  me  that  the  lead  N^g. 

had  formed  a  covering  of  sheet-lead  for  the  inner  wooden  shelL  and  Charles 

.  .  Soutar. 

had  been  taken  off  at  random  with  a  sharp  instrument.     It  appeared 


to  have  been  cut  in  order  to  be  stripped  off  the  inner  shell.     It  was  o^?23&^4 
just  a  covering  for  the  inner  shell.     That  was  what  I  understood  — ^ — ^ — 
when  they  spoke  of  a  lead  coffin.     I  noticed  that  the  lead  in  all  the   sepulc^ 
parts  which  had  been  cut  was  oxidised,  and  I  inferred  from  that  also 
that  ihe  outrage  had  been  committed  a  good  while  ago.     The  coffin 
handles,  plates,  and  mountings  had  not  been  touched.     I  was  sensible 
of  a  peculiar  aromatic  sort  of  smell  coming  both  from  the  sawdust  on 
the  floor  and  in  the  inner  shelL     I  found  also  a  quantity  of  powder 
(No.  26)  on  the  floor,  of  a  burnished  colour,  which  also  had  a  similar 
uomatic  odour.    The  plan  No.  7  shows  the  state  in  which  the  entrance 
to  the  vault  was  when  we  first  arrived. 

Michael  Fbaber,  Gamekeeper. — I  knew  the  late  Lord  Crawford 
vdL  I  had  been  six  years  in  his  employment.  I  became  aware  in 
December  1881  that  the  vault  had  been  opened,  and  that  Lord 
Crawford's  body  had  been  removed.  I  was  engaged  along  with  others 
in  the  first  unsuccessful  search  in  the  woods  for  the  body.  It  was 
fint  hegun  in  December  1881,  and  continued  for  about  a  fortnight. 
It  was  resumed  in  July  last,  and  I  was  in  the  searching  party  with 
Sergeant  Brandie  of  the  police  force.  We  searched  up  the  course  of 
to  old  ditch  with  an  iron  probe  (No.  62).  We  had  not  had  this 
vith  08  in  the  first  search.  As  the  probe  rebounded  at  a  particular 
>poi,on  Tuesday,  18th  July,  I  made  a  hole  with  the  probe  and  my 
l^uidg,  and  found  a  little  wool.  I  then  called  the  others  about  me, 
tod  a  man  with  a  spade,  and  dug  up  the  earth,  and  we  then  found  a 
^Itoket  round  what  I  considered  to  be  a  human  body.  It  was  lying 
ttthehottom  of  an  old  ditch  or  trench.  I  accordingly  called  the 
^ener  and  Sergeant  Brandie  to  me,  and  Inspector  Cran  reported 
^  case  to  Aberdeen,  leaving  some  of  his  men  in  charge  meantime. 
We  did  not  take  sufficient  earth  off  at  that  time  to  enable  us  to 
't!<X)giu8e  the  features.  The  body  was  afterwards  removed  to  the 
liOQse,  and  placed  in  the  chapel  that  afternoon.  I  had  no  difficulty 
^  iBcognising  it  to  be  Lord  Crawford's  body.  At  the  place  where  it 
wag  foand  there  was  nothing  to  indicate  the  presence  of  the  body  but 
^  lehounding  of  the  probe.  That  place  had  been  searched  the  first 
^e,  but  not,  to  my  knowledge,  probed.  The  earth  was  as  firm  over 
&  body  as  in  any  other  part  of  the  ditch;  and  I  inferred  from  this 
^t  the  body  had  been  there  for  some  tiihe.  There  were  several 
folds  in  the  blanket  over  the  face.  The  ground  did  not  show  any 
>igD8  that  it  had  been  disturbed  since  the  body  was  first  placed  there, 
or  that  the  body  had  been  uncovered  at  one  point  and  not  at  another 
after  being  placed  there.  I  observed  no  earth  between  the  folds  of 
^  blanket;  it  was  quite  clean.     There  was  11  or   13  inches  of 
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1 882.  earth  over  the  body.  The  earth  was  not  higher  above  the  body  than 
jj^  I  it  was  around  it.  It  appeared  to  liave  settled  down  with  equal  firm- 
Charles      ness  along  the  whole  Une  of  the  body.     The  upper  part  of  the  soil 

'. was  black  mould,  and  the  under  part  gravelly.     There  was  seldom 

0^t^^&^^  water  running  in  the   ditch.      The  wood  was   pretty  thick  there. 

; There   had   been  wood   thinned   there   in   December  1881    and   in 

BepuklSe.  the  following  spring,  or  before  and  after  the  first  search.  A 
peculiar  odour  in  the  neighbourhood  of  the  vault  was  first  spoken 
about  at  Dunecht  about  the  end  of  May  1881  or  about  the 
Ist  of  June.  There  was  a  strong  smell  about  the  vault  at  that 
time. 

James  Fraser  Smith,  Gardener j  Dunecht,  deponed — I  prepared 
several  of  the  wreaths  put  on  the  coffin,  and,  besides  those,  members 
of  the  family  sent  others.     Tliere  were  a  great  many  in  all.     I  first 
perceived  a  smell  coming  from  the  vault  on  Monday,  the  30th  of 
May  1881.    It  was  a  sweet  aromatic  sort  of  smell.    I  was  in  the  habit  . 
of  passing  the  vault  daily,  and  I  had  never  felt  it  before.     I  thought 
it  had  been  caused  by  the  arbor  vitoi  used  as  a  background  to  the 
flowers   of  the   wreaths,   and    that   it   had   proceeded  through   the 
ventilator.     I  expressed  that  opinion  to  otiiers  at  the  time.     The 
general  opinion  was  that  it  was  caused  by  the  arbor  vitce.     Two  or 
three  days  after  this,  on  the  2nd  or  3rd  of  June  1881,  immediately  after 
the  builder  had  cemented  the  stones,  I  sowed  the  ground  around  the 
vault,  and  the  earth  that  had  been  put  on  the  top  of  the  flags,  with 
gnws.     At  the  same  time  I  put  up  a  railing  round  the  vault.     On 
1st  December  of  the  same  year  I  remember  being  told  that  the  stone 
had  been  removed,  and  on  examination  I  found  that  one  of  the  slabs 
had  been  prised  up.     I  was  one  of  the  searching  party  in  July  last^ 
when  the  body  was  found.     I  was  present  when  the  ground  wi 
opened  up,  and  the  body  was  found.     The  soil  was  a  mixture  of  san 
and  earth  mixed,  and  was  finer.     The  spot  was  near  a  gravel  pi 
There  is  a  walk  leads  from  the  house  close  to  the  pit.     P^rt  of  th. 
root  of  a  tree  had  been  cut  in  opening  the  ground  by  the  searchers 
but  I  saw  that  there  was  another  part  of  the  root  that  had  been  c 
previously,  when  the  hole  was  originally  made.     The  cutting  I 
referred  to  looked  old,  and  as  if  it  had  been  done  before  the  fall   o: 
the  previous  season — before  Kov.   1881.     The  end  of  the  root  hacd 
grown  into  the  trench  a  little.     We  cut  a  little  more  off"  it  in  order 
get  the  body  removed.     The  end  was  black,  and  the  rosin  drippin^ 
out.     From  that,  I  formed  the  opinion  that  it  had  been  cut  som 
time  ago,  because  the  sap  of  the  tree  falls  back  into  the  roots  whe 
the  leaves  fall  in  the  autumn.     The  body  did  not  look,  I  thought, 
if  it  had  been  moved  after  being  first  put  into  the  hole.     The  blanket? 
did  not  ai)pear  to  have  been  moved.     The  winter  after  the  funeral 
1880-81,  was  a  very  severe  one.     The  snow  remained  long  on  th* 
ground — from  December  until  the  beginning  of  April,  and  longer  in 
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some  parts.    There  was  snow  on  the  ground  at  the  time  of  the  funeral,  1882. 

and  for  sixteen  weeks  after.   It  lay  about  the  vault  for  a  very  long  time.  -^^ 

John  Mowat>  Overseer  at  Dunecht^  deponed — I  firat  smelt  the  Charles 
odour  at  the  vault  on  the  1st  of  June  1881.     I  paid  some  wages  at 


the  house  on  that  date,  and  heard  the  conversation  about  the  smell  J?^^^n9^J^l 
-        J .  Oct.  23  &  24. 

at  that  date.     I  was  told  that  day  that  there  was  some  work  being 


done  at   the  vault   by   the   gardener  and  mason.     On  the   1st  of  Sepu^*^^ 
December  1881,  one  William  Hatten,  a  labourer,  came  to  me  and  told 
me  something  that  led  me  to  go  to  the  vault.     In  going  there,  about 
7.45  or  8  a.m^  I  saw  that  one  of  the  slabs  had  been  raised  upon  one 
sida     The  caning,  I  thought,  was  not  sufficient  to  admit  of  one  or 
more  persons  going  into  the  vault  and  taking  out  a  body.     I  at  once 
took  steps  for  communicating  with  the  police  at  Aberdeen,     llie  slab 
was  raised  up  in  such  a  manner  as  would  have  attracted  the  attention 
of  a  passer.     The  opening  was  not  sufficient  to  admit  of  a  person 
entering.     The  slab  would  require  to  have  been  displaced  further 
for  that.     The  displacing  of  one  slab  would  have  been  sufficient. 
When  I  saw  it  first  it  was  only  raised  fifteen  inches.     I  saw  after- 
wards what  had  taken  place  inside  the  vault,  and  I  thought  that  it 
would  at  least  have  taken  two  men  to  raise  the  slab,  take  the  coffin 
out  of  the  niche,  raise  the  lid,  and  remove  the  body.     Two  men,  I 
think,  might  do  it  all  within  three  hours. 

Francis  Christie,  Builder,  Roslin  Cottage,  jjorish  of  Cluny, 
Aberdeenshire,  deponed — I  built  the  vault  and  mortuary  chapel  at 
Dunecht.  The  work  was  commenced  about  eleven  or  twelve  years 
ago.  I  think  in  1871.  The  vault  was  completed  about  a  year  after- 
wards, but  the  entrance  was  not  completed  until  later — about  four 
or  five  years  ago.  The  entrance  consisted  of  a  descending  stair,  with 
a  wall  on  each  side  and  four  flagstones,  and  those  flagstones  had  been 
on  the  top  of  the  stair  covering  the  entrance  for  some  years.  In 
June  1881  I  put  lime  and  cement  round  and  over  the  flags,  for  the 
purpose  of  preserving  the  lime.  After  the  body  was  placed  there  in 
December  1880,  the  flagstones  were  replaced,  and  were  then  cemented, 
but  with  lime  only.  When  I  cemented  them  again  in  June  1881, 1  did 
not  notice  particularly  that  any  of  the  lime  had  been  displaced.  I 
did  not  observe  any  crevice  between  the  stones,  or  anything  peculiar 
at  that  time.  We  put  the  cement  over  the  lime  in  the  joints  to  keep 
the  water  from  penetrating.  The  place  had  not  been  finished  up  in 
consequence  of  the  snow,  and  I  just  finished  it  up  before  it  was 
covered  with  earth.  I  heard  at  that  time  that  there  had  been  a 
smell  coming  from  the  vault,  and  I  afterwards  perceived  the  smell 
myself  coming  through  the  slabs.  There  were  also  ventilators  coming 
&om  the  bottom  of  the  vault.  I  understood  that  the  smell  was  first 
felt  on  the  29th  of  May  1881, 

Alexander  Chalmers,  Mason,  Corskie,  Cluny,  deponed — I  observed 
a  peculiar  smell  proceeding  from  the  vault  on  the  30th  of  May  of  last 
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1882.  year.  It  smelt  something  like  spirits  of  wine.  On  looking  at  the 
2^^  vault  I  noticed  a  crevice  between  two  of  the  outside  flags.  The 
Charies  cTevioe  had  got  there  in  the  interval  between  the  replacing  of  the 
flags  after  the  faneral  and  30th  Maj — the  date  I  am  speaking  o£ 


SrtL^23&*?i  ^  ^^t'i^'i^  ^^®  crevice  to  the  action  of  the  frost  The  crevice  was 
-  — ; — ; —  afterwards  flUed  up  with  lime,  and  cemented  on  the  top  to  preserve 
tiJ^aS^,  the  lime,  and  to  prevent  the  smell  getting  out.  There  was  a  good 
deal  of  work  going  on  about  Dunecht  during  1881,  and  a  person 
going  there  would  have  had  easy  access  to  the  tools  of  the  workmen 
at  any  time — shovels  and  picks,  and  tools  of  that  sort.  On  1st 
December  last  I  was  present  when  the  outer  stone  at  the  entrance 
was  found  displaced.  I  saw  there  the  picks  and  shovels  and  an  iron 
bar  now  produced,  which  appeared  to  have  been  used  in  lifting  the 
8ton&  These  belonged  to  workmen,  and  had  been  left  in  an  adjacent 
lime-shed  on  the  previous  night.  The  tools  lay  in  the  shed,  which 
was  open  nightly  throughout  the  year.  After  the  funeral  in  December 
1880  the  vault  was  cleared,  and  no  sawdust  was  left  lying  about.  I 
was  one  of  the  last  to  leave  the  vault. 

By  the  Court. — ^The  crevices  in  the  flags  were  filled  up  with  lime 
after  the  funeral  I  did  not  observe  any  other  crevices  than  the  one 
I  have  spoken  to,  out  of  which  the  lime  had  come.  In  June  1881 
I  did  not  think  anything  about  the  stone  having  been  lifted.  It 
did  not  occur  to  me.  If  the  flag  had  been  lifted,  there  was  no  other 
crevice  that  would  have  opened  up.  If  the  stone  had  been  lifted, 
that  would  have  produced  such  a  crevice.  The  end  of  the  niche  in 
the  vault  was  closed  up  with  a  board,  which  was  removeable.  There 
was  no  work  requiring  to  be  done  in  the  vault  after  the  body  had 
been  put  in  the  niche  except  the  closing  up  of  the  niche. 

Ei.iZABiETH  Mathbson,  housekeeper^  Dunecht^  deponed — I  have 
been  housekeeper  at  Dunecht  for  five  years.  I  remained  in  charge  at 
Dunecht  after  the  family  left  in  1880.  On  Sunday,  the  29th  May 
1 881,  while  passing  the  entrance  to  the  vault  on  my  way  home  from 
chureh  I  felt  a  smelL  I  felt  it  first  just  before  coming  to  the  entrance 
to  the  vault  opposite  to  the  chapel  door,  and  I  continued  to  feel  it  while 
I  went  on  passing  the  vault  It  was  a  pleasant  smell  I  had  not 
observed  it  previously.  I  cannot  remember  if  I  had  passed  there 
during  the  previous  week.  On  the  Monday  following  I  heard  that 
others  had  observed  the  odour ;  one  of  the  maidservants  called  my 
attention  to  it,  and  some  men  who  were  working  there,  I  heard,  had 
felt  it 

James  Collieb,  formerly  Saw  Miller  at  Dunecht,  and  now  a  TVam- 
way  Conductor^  redding  in  West  Graham  Street,  Glasgow,  deponed — 
I  went  to  Glasgow  on  the  7th  July  last  During  the  whole  of  the 
previous  thirty  years  I  had  been  a  timber  merchant  at  Echt,  with  the 
exception  of  four  years  when  I  was  in  America.  I  knew  the 
prisoner  by  sight,  but  I  was  not  on  speaking  terms  with  him.     On 
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the  last  Friday  of  May  1881,  the  27th  of  the  month,  I  travelled  from  1882. 

Aberdeen  to  Echt  by  the  Cluny  coach  which  passes  the  Broadstrake  iJ^ 

Inn.     It  was  timed  to  leave  Aberdeen  at   four  and   to   arrive  at  Charles 
Waterton  of  Echt,  twelve  miles  distant,  at  six  o'clock.     That  is  not 


the  terminus  of  the  coach.     It  goes  five  miles  further.     W^^rto^  ^^  ^^^2^* 

Echt  is  the  hamlet  at  Echt,  and  is  about  a  mile  from  Dunecht  House.  

The  inn  kept  by  Mrs  Leith  is  at  that  place.     That  is  about  seven  and    gepukjhm 
a  half  miles  from  Aberdeen.     The  coach  stops  at  the  inn.     On  that 
Friday  the  coacb  was  crowded,  and  there  was  a  brake  running  in 
addition  to  the  ordinary  'bus.     In  the  course  of  the  journey  I,  being 
in  the  brake,  saw  the  prisoner  (whom  I  had  previously  seen  in 
Aberdeen)  on  the  coach.     I  saw  him  first  that  day  in  Aberdeen.     I 
was  waiting  for  the  tramway,  and  found  myself  accidentally  standing 
beside  him.     He  excited  my  curiosity  from  the  fact  of  his  being 
newly  out  of  prison  for  another  offence.     I  took  a  particular  view  of 
the  man,  and  went  about  my  business  and  did  not  see  him  again 
until  I  was  at  the  Broadstrake  Inn.     Both  vehicles  stopped  there. 
I  was  on  the  brake,  and  the  'bus  started  first  from  the  inn,  and  just 
as  it  was  starting  I  saw  Soutar  jump  on  to  the  'bus.     Whether  he 
had  travelled  from  Abordeen  to  Broadstrake  by  the  coach  I  cannot 
telL      The   prisoner  attracted   my  attention    as    he   had   done   in 
Aberdeen,  and  I  spoke  to  Alexander  Coutts,  farmer,  Bervie,  in  the 
parish  of  Skene,  about  him.     I  was  surprised  to  see  him,  as  I  did  not 
think  that  his   term  of  imprisonment  for  a  certain  offence  had  ex- 
pired.    On  leaving  the  brake  at  Craigiederg,  half  a  mile  from  Dunecht, 
I  saw  the  prisoner  still  on  the  'bus. 

Alexander  Brenner  Coutts,  Farmer  and  Wood  Merchant^  Bervie^ 
Skene f  examined  by  Mr  Mackay,  deponed — I  recollect  of  Collier 
•  calling  my  attention  to  the  prisoner  at  Broadstrake,  on  a  Friday  in 
the  end  of  May  of  last  year.  The  prisoner  had  been  employed  by  me 
as  a  ratcatcher  thirteen  years  before,  but  I  had  not  seen  him  for  some 
time.  On  the  'bus  reaching  Mrs  Leith's  inn,  at  Waterton  of  Echt,  I 
got  off,  and  I  saw  the  prisoner  also  getting  off  there.  The  vehicle 
went  on  to  Cluny,  five  miles  further,  but  I  cannot  say  whether  the 
prisoner  went  farther  with  it  or  not.  This  happened  on  a  Friday  to- 
wards the  end  of  May. 

Jean  Ren  nib  or  Leith,  Innkeeper. — I  keep  the  inn  at  Waterton 
of  Echt.  I  know  the  prisoner.  He  lodged  occasionally  at  my 
house,  although  he  had  not  done  so  for  five  years.  He  some- 
times lodged  with  me  a  week  or  two.  During  the  time  he  lodged 
with  me  he  was  catching  rats  at  Dunecht.  The  prisoner  came  to  my 
house  in  the  end  of  May  last  year  travelling  by  the  Cluny  coach.  It 
arrives  at  my  house  about  six  o'clock  p.m.  Leaving  the  inn  it  goes 
by  the  Alford  turnpike  road  to  Cluny  about  five  miles  further.  I 
saw  the  'bus  leave  my  house.  Soutar  did  not  leave  with  it.  He 
walked  up  the  road  about  the  time  the  'bus  left  —along  the  same  way 


74  CASES  BEFORE  THE  HIGH  COURT  [vOL.  V. 

1882.  as  the  'bus  for  a  short  distance,  and  then  struck  off  south  at  a  place 

jj^    ^  called  Shoemaker's  Brae,  which  leads  from  the  Alford  turnpike  road 

Charles]  towards  the  village  of  £cht.      My  house  is  in  the  hamlet  called 

'  Waterton  of  Echt.     Waterton  of  Echt  is  two  miles  from  the  village 


f?t^23  fe^  of  Echt.     My  house  is  three  miles  by  the  road  from  the  village  of 

— '- Echt,  and  Dunecht  House  and  policies  lie  between  Waterton  of  Echt 

SepiU(S«  and  the  villa^^e  of  Echt.  Dunecht  House  lies  nearly  between  the  two. 
The  prisoner,  who  was  alone,  had  some  refreshment  in  my  house.  I 
did  not  hear  the  prisoner  say  anything  to  anyone  on  the  'bus  about 
waiting  for  him  at  the  Free  Church.  The  prisoner  was  not  seen  by 
me  again  that  night.  During  that  year  my  servants  changed  a 
good  deal.  One,  Margaret  Murison,  left  on  the  26th  of  May,  and 
another,  Rachel  Forbes,  who  is  now  dead,  came  on  the  4th  of  June 
and  remained  seven  weeks,  while  a  third,  Jane  Copland,  came  on  the 
21st  or  22d  of  August.  I  was  thus  about  a  month  without  a  servant. 
I  did  not  myself  see  the  prisoner  again  that  season.  One  of  my 
daughters,  Mrs  Leggatt,  was  with  me  for  a  time  in  the  summer ;  she 
remained  with  me  from  the  2oth  of  June  till  the  end  of  August. 

Barbara  Rennie,  Sister  of  last  witness,  deponed. — I  was  staying 
with  my  sister  at  Waterton  of  Echt  at  the  end  of  May  last  year.  I 
know  the  prisoner  by  sight  and  saw  him  there  then.  He  came  by 
the  coach  from  Aberdeen,  and  had  some  refreshment.  I  think  it  would 
be  about  the  2Cth  of  May.  At  all  events  it  was  towards  the  end  of 
May  ;  I  don't  remember  the  date.  When  he  left  he  was  walking.  I 
saw  him  for  a  quarter  of  a  mile  going  up  the  Shoemaker's  Brae.  I 
did  not  see  him  again  that  night. 

Isabella  Leith  or  Leggat,  toife  of  James  Leggat,  Joiner,  Albion 
Street,  Aberdeen,  deponed — I  am  a  daughter  of  Mrs  Leith,  innkeeper 
at  Waterton  of  Echt,  and  I  am  in  the  habit  of  spending  a  part  of 
every  summer  there.  Last  year  I  went  there  on  the  25th  of  June, 
and  remained  for  two  months.  The  prisoner  called  at  the  inn  while 
I  was  there.  It  would  be  in  July  or  August  that  he  called,  but  I 
cannot  remember  the  exact  date.  My  mother  was  not  in  the  inn  at 
the  time.  He  came  with  the  coach  from  Aberdeen,  arriving  at  six 
o'clock,  and  having  partaken  of  some  refreshment,  he  went  away.  •  He 
did  not  go  farther  with  the  coach ;  he  went  straight  up  the  Shoe- 
maker's Brae.     My  mother  had  no  servant  at  that  time. 

James  Cowe,  Plasterer,  Charles  Street,  Aberdeen,  deponed — I  was 
working  at  Dunecht  House  in  the  spring  of  1881,  and  while  I  was 
so  engaged  I  lodged  at  Mrs  Leith's  inn.  I  did  not  see  the  prisoner 
there.  I  had  known  him  for  some  time.  I  had  known  him  for  three 
or  four  years,  perhaps.  I  was  in  the  habit  of  meeting  him  occasion- 
ally in  Aberdeen.  The  prisoner  was  a  friend  of  an  uncle  of  mine, 
and  that  was  the  way  I  got  to  know  him.  During  the  time  I  was 
employed  at  Dunecht  I  did  not  see  him  there.  In  the  course  of  that 
period  I  was  occasionally,  but  very  seldom,  in  Aberdeen^  and  I  saw  him 
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sometimes.     I  remember  the  time  of  the  Cattle  Show  in  Aberdeen —  1882. 

about  the  26th  or  the  27th  of  July  1 881.     Q.  Diil  you  see  Soutar  at  all  jj^ 

at  that  time  1     A .  No.     Q.  Then  if  he  says  you  did  that  is  not  true  ?  Charles 
A.  No.     Q.  On  any  of  the  times  you  saw  him  in  Aberdeen  did  you 


speak  to  him  about  the  removal  of  Lord  Crawford's  body  ?     A,  No,  ^^^2*?4 

not  that  I  remember.     Q.  Did  you  at  all?     A.  1  don't  remember  of 

doing  it     Q.  Did  you  ever  speak  to  him  about  a  peculiar  smell  being   gep^^. 
felt  at  the  the  vault?    A,  Not  that  I  am  aware  of.     Q.  Did  you  ever 
say  to  him  that  there  was  a  smell  very  like  decaying  flowers?     A. 
No.     Q.  Or  winel     A.  No.     Q.  Or  benzoline?     A,  No;  that's  a 
word  I  never  mentioned  to  him  in  my  life. 

William  Smith  Lawrie,  latehj  Farmer  at  Myrewdl^  Echt^  deponed 

— I  saw  the  prisoner  at  Livingstone's  inn,  at  the  village  of  Echt,  in  the 

month  of  September  of  last  year.     Livingstone's  inn  is  in  the  village 

of  Echt,  not  in  Waterton  of  Echt.     A  'bus  ran  from  Aberdeen  to  the 

village  of  Echt,  as  well  as  to  the  Waterton  of  Echt     The  road  to 

Echt  and  to  Waterton  is  the  same  for  a  certain  distance,  and  divides 

at  the  sixth  mile-stone.     I  purchased  two  stones  that  day,  and  a 

cheese  from  Coutts  or  Burnett,  merchants  at  Echt.     I  also  got  a  rake 

mended  that  day  by  Symon,  the  blacksmith,  at  Echt     It  is  my 

opinion  that  the  prisoner  had  travelled  by  *bus  to  the  village.     I  am 

able  to  fix  the  date  from  these  purchases  made  at  the  time.     The 

prisoner  was  introduced  to  me  by  ^Ir  f  anjuhar,  the  old  gardener  at 

Dunecht,  and  at  the  suggestion  of  one  or  other  of  them,  we  went 

together  into  the  inn,  where  we  had  some  drink.     I  rather  think  it 

was  Soutar  or  Farquhar,  one  or  other  of  them,  that  wanted  me  to  go 

into  the  inn.     Q.  When  you  were  sitting  in  the  inn  together,  did  the 

prisoner  say  anything  to  you  which  struck  you  as  odd  ]     A,  Yes ;  he 

asked  me  if  any  person  had  disappeared  mysteriously  about  Echt,  and 

I  said  no,  that  I  was  too  well  acquainted  with  Echt  for  any  person 

to  disappear  there  without  it  being  known  to  me.     Q.  What  did  he 

aay  to  that  1     A,  He  said,  '  Ay,  but  there  was.'     The  prisoner  meant 

to  say  that  there  had  been  a  murder  committed,  or  something  of  that 

kind.     He  used  words  something  to  that  effect 

By  the  Court. — That  was  what  I  took  it  to  be. 

Examination  continued. — Q.  Did  he  tell  you  how  he  came  to  know 
of  iti  A,  Yes;  he  said  he  happened  to  be  on  the  estate  of  Dunecht 
one  night,  and  that  he  came  across  some  men  witli  a  body.  The  men,  he 
stated,  were  putting  the  body  which  he  saw  out  of  sight  From  what 
he  said,  the  impression  I  formed  was  that  he  was  telling  us  of  a  murder 
and  of  the  putting  away  of  the  body  of  the  murdered  man.  At  that  time 
(September  1881)  I  had  not  heard  anything  about  the  interference  with 
the  Dunecht  vault  There  was  not  a  sound  of  anything  of  that  kind  then. 
Q.  Did  you  think  that  Soutar  was  serious  or  the  reverse  when  he  told 
you  all  this  %  A.  1  thought  he  was  telling  me  a  parcel  of  lies ;  that's 
what  I  thought.     In  these  circumstances,  I  did  not  pay  very  much 
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1882.      attention  to  what  tho  prisoner  told  me.     Q.  Bid  be  tell  you  whether 

IIj,  g       he  had  seen  any  part  of  the  body  1     A,  Yes,  be  said  he  had  touched 

Charles     the  hand.     Q.  From  what  ho  said,  had  you  any  idea  who  he  wished 

'- —  you  to  think  had  been  murdered  'i    A.  1  could  not  believe,  you  know, 

^f 23& ^*.  *^**  there  was  such  a  thing. 

— : — ; —      By  the  Court. — The  prisoner  seemed  to  me  to  wish  to  ascertain 
Sepulcbreu    whether  anyone  had  heard  that  anyone  had  disappeared. 

Examination  continued, — On  being  told  that  this  was  not  the  case, 
he  asserted  that  such  a  thing  as  he  mentioned  had  occurred.  It  was 
not  stated  exactly  where  this  happened,  but  it  was  somewhere  in  the 
woods  or  on  the  £cht  estate.  There  was  a  servant  in  the  inn  at  the 
time  we  were  there,  and  I  rather  think  she  was  going  about  when  the 
prisoner  made  this  statement. 

Elizabeth  Mitchell,  Domestic  Servant,  deponed — I  was  a  servant 
at  £cht  inn  for  twelve  months  prior  to  Martinmas  last,  and  I  am  now 
at  the  Manse  at  Midmar.  I  recollect  the  meeting  at  the  inn  between 
the  prisoner,  Lawrie,  and  Parker.  It  was  between  seven  and  eight 
o'clock,  about  tho  end  of  August.  During  the  time  they  sat  over 
their  drink  they  were  muttering  about  a  body.  I  did  not  hear  all 
that  passed,  but  the  prisoner  said  it  was  in  a  wood,  and  that  he  had 
come  upon  tive  men  burying  it  in  the  woods,  about  twenty  minutes' 
travel  from  that  place.  I  did  not  hear  anything  said  as  to  what  wood 
it  was.  I  mentioned  the  matter  to  Mi-s  Livingstone  then,  and  was 
advised  to  say  nothing  about  it.  There  was  no  mention  about  any- 
thing having  been  done  to  the  vault  at  Dunecht  House  up  to  that 
time. 

WiLLL^M  Stmon,  Blacksmith  at  the  village  of  JRcht,  deponed^to  being 
in  the  village  inn  along  with  witness,  William  Smith  Lawrie,  and  the 
prisoner,  on  20th  September  188L  Lawrie  had  given  me  a  rake  to 
repair  that  day,  and  by  referring  to  my  books  I  find  that  it  was  the 
20th.  He  had  a  cheese  with  him.  That  was  the  same  day  I  saw 
Lawrie  and  Sou  tar  together. 

John  Philip  deponed — I  am  at  present  a  shoemaker  at  Yeats  Lane, 
Aberdeen.  In  the  end  of  February  last  I  was  apprehended  on  the 
charge  of  stealing  the  body,  and  was  liberated  on  4th  March  last. 
Shortly  after  my  liberation  I  met  the  prisoner  Soutar  in  Aberdeen. 
I  did  not  know  the  prisoner  previously ;  I  only  knew  him  by  reputa- 
tion. He  was  standing  with  a  marine  store  dealer,  and  he  came  up 
and  accosted  me, '  Philip,  is  this  you  9 '  and  asked  about  my  having 
been  taken  up  on  suspicion.  Prisoner  introduced  himself.  He  said, 
*  You  must  know  me,  I  am  Soutar,  the  ratcatcher,  who  was  at  Dunecht 
while  you  were  drill  instructor  there.*  I  replied,  *  I  remember  dis- 
tinctly a  gentleman  of  your  profession  having  been  employed  at  the 
policies,  although  I  never  saw  you,'  and  I  added  that  I  believed  he 
was  the  party  who  should  have  been  where  I  had  come  from — mean- 
ing the  prison.     He  then  proposed  that  we  should  adjourn  to  a  public 
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bouse,  and  we  bad  some  refreshments.     We  had  some  conversation,  1882. 

and  it  seemed  to  me  that  the  prisoner's  object  in  wishing  the  con-  -so^S 

yersation  was  to  know  what  I  had  said  in  my  judicial  examination  Charies 
before  the  Sheriff,  and  whether  I  had  said  anything  about  him  (the 


prisoner).     He  seemed  very  anxious  to  know.     He  asked  me  what  (S^f  23^2*24 

had   passed.     In   answer  to  his  questions  I  told  him  that  in  my  — ; — ; 

judicial  examination   I  had  been  obliged,  from  information   I  had    SepulcSS 

obtained,  to  say  to  the  Sheriff  that  he  (Soutar)  was  the  perpetrator 

of  the  outrage. 

\    George  Maohrat,  Oamekeep&r^  Portland  Street ^  Aberdeen^  deponed 

— I  know  Soutar.    I  was  keeper  at  one  time  at  Urie,  and  Soutar  came 

about  there  catching  rats.     I  have  seen  him  occasionally,  and  I  have 

spoken  to  him  about  the  Dunecht  outrage.     I  went  to  Braemar  in 

March  last,  and  I  think  before  that  time  the  prisoner  said  to  me  twice 

that  he  could  tell  where  the  body  was.     He  did  not  tell  me  where  it 

actually  was.     I  had  heard  about  the  outrage  before  that,  but  I  did 

not  feel  any  anxiety  to  find  out  where  the  body  was  at  that  time,  and 

I  did  not  ask  the  prisoner  where  it  was.     I  thought  nothing  about  it. 

I  returned  from  Braemar  in  the  first  week  in  June.     On  14th  of  July 

I  met  Soutar,  and  had  some  conversation  about  the  outrage.     I  had 

seen  him  in  the  interval  between  my  return  from  Braemar  and  the 

14th,  but  had  not  had  any  conversation  with  him  about  the  affair. 

On  the   14th  he  invited  me  to  go  into  Wilson's  public  house  in 

Carmelite  Street.     He  opened  the  conversation  on   the   matter  by 

saying  if  I  would  go  up  and  tell  Dr  Cassells  that  he  (Soutar)  could 

tell  where  the  body  was,  on  two  conditions — namely,  that  they  would 

find  out  the  persons  who  took  the  body,  and  give  protection  to  him 

(Soutar).     He  asked  me  to  take  a  message  to  Cassells  to  that  effect. 

Cassells  was  a  commission  agent.     I  did  net  know,  and  I  did  not  ask 

the  prisoner  to  give  his  reason  for  sending  this  message  to  Cassells. 

ft  Had  you  no  impression  as"  to  his  reason  for  telling  you  to  go  to 

Cassells  ?    A,  No,  I  hadn't. 

The  Solicitor-General. — Now  come  away,  Mr  Machray ;  did  you 
know  who  Cassells  was  ? — I  understood  that  Cassells  was  the  person 
who  was  trying  to  find  out  who  it  was  that  had  removed  the  body, 
and  was  making  inquiries  in  Aberdeen  on  behalf  of  Lord  Crawford's 
family.  Soutar  did  not  tell  me  to  say  anything  to  Cassells  about  a 
pardon.  I  am  quite  sure  of  that.  I  knew  at  that  time  that  there  was 
a  reward  offered.  I  had  seen  it  in  the  newspapers.  There  was  no 
allusion  to  a  pardon  when  I  got  the  message.  Just  that  we  were  to 
get  the  people  who  got  the  body.  All  Soutar  said  was  just  that  he 
hoped  he  would  be  saved  from  the  parties  who  took  the  body. 

By  the  Court. — ^The  word  *  pardon '  was  never  used  by  Soutar  in 
our  conversation.  I  did  not  see  Cassells,  but  I  met  the  prisoner  by 
appointment  the  following  day — the  15th — at  Wilson's  public  house, 
when  the  prisoner  again  asked  me  to  see  Cassells ;  and  I  again  went 
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1882.  to  that  gentleman,  but  did  not  find  him.  On  Sunday,  the  16th  of 
jjT^  July,  I  and  the  prisoner  mot  at  the  Links.  That  was  the  third  meet- 
Charles  inff  we  had  had  since  I  returned  from  Braemar.  I  Avanted  to  know 
Soutar.       .    . 

if  it  was  really  correct  that  he  knew  where  the  body  was.     I  was  not 


^t  23&^2^  altogether  sure  until  this  Sunday.     Our  conversation  lasted  about  an 

hour  on  the  Links.      He  told  me  that  he  would  tell  where  the  body 

Sepulchrl  ^^»  ^"  ^^®  conditions  above  mentioned.  I  tried  him  if  he  knew  who 
the  parties  were,  and  he  told  me  no,  that  he  did  not  know  anything 
about  tliem.  I  tried  him  to  tell  me  the  place  where  the  body  was, 
but  he  refused  to  tell.  I  did  not  find  out.  He  asked  me  to  go  up 
that  Sunday  night,  and  tell  Cassells  that  he  (Soutar)  would  tell  him 
where  it  was.  I  went,  but  did  not  find  Cassells.  I  then  gave  infor- 
mation to  the  police,  in  consequence  of  which  an  apprehension  was 
made. 

By  tlie  Dean  of  Faculty. — The  prisoner  told  me  that  he  had  been 
*  threatened  very  hard '  by  the  men  whom  he  met  in  the  Mood. 

John  Alfred  Alsop,  solidtorf  High  CouH  of  Judicey  London, 
deponed — I  was  employed  by  the  Crawford  family  to  make  investi- 
gation into  the  Dunecht  outrage,  after  it  was  discovered.  [Shown  a 
letter  (Label,  No.  2).]  I  received  that  letter  on  23rd  December  1881. 
It  came  by  post  to  London.     Meads — 

*  The  Late  Earl  Crawford. 

*  Sir, — The  body  is  still  in  Aberdeenshire,  and  I  can  put  you  in 
possession  of  the  same  as  soon  as  you  bring  one  or  more  of  the 
desperados  who  stole  it  to  justice,  so  that  I  may  know  with  whom 
I  have  to  deal.  I  have  no  wish  to  be  assinated  by  rusarectionests, 
nor  suspected  by  the  public  of  being  an  accomplice  in  such  dasterdly 
work,  M'hich  I  most  assuredly  would  be  unless  the  gulty  party  are 
brought  to  justice.  Had  Mr  Yeats  acted  on  the  hint  I  gave  him 
last  Sept.,  he  might  have  found  the  remains  as  though  by  axedand 
and  hunted  up  the  robers  at  Isure,  but  that  chance  is  lost,  so  I  hope 
you  will  find  your  men  and  make  it  safe  and  prudent  for  me  to  find 
what  you  want. 

*  P.S. — Should  they  find  out  thad  an  outsider  knows  their  secret 
it  may  be  removed  to  anothei;  placeV  (Signed)         *  Nabob,' 

Witness  continuing,  deponed — A  person  of  the  name  of  Cassells 
was  employed  to  make  enquiries  on  the  subject.  I  first  caused  an 
advertisement  to  be  inserted  in  the  newspapers  in  regard  to  the 
matter  in  December  188L  I  cannot  remember  the  exact  date. 
Cassells  was  a  person  living  in  Aberdeen,  who  had  volunteered  his 
services.  It  was  known  in  Aberdeen  that  he  had  been  so  employed. 
I  was  frequently  in  communication  with  him. 

Francis  Ogston,  jim.,  deponed — I  am  a  doctor  of  medicine  in 
Aberdeen.  At  the  request  of  the  Fiscal  at  Aberdeen,  I  went  to 
Dunepht  on  18th  July,  and  made  two  reports  on  the  body  after  it 
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had  been 'discovered — one  dated  19th,  and  the  other  the  22nd,  of  1882. 

July.     The  following  is  the  first : — Meads —  jj^ 

*  I  hereby  certify,  on  soul  and  conscience,  that  on  the  afternoon  Charles 
of  Tuesday,  the  18th  day  of  July  1882, 1  went  to  Dunecht  House, 


Aberdeenshire,  along  with  Mr  Henry  Peterkin,  Assistant  Fiscal  o^^?^?j?n^ 

Aberdeenshire,  to  examine  and  assist  in  the  removal  of  a  dead  body,  — ; :- 

supposed  to  be  that  of  the  late  Earl  of  Crawford  and  Balcarres,  which    gep^c^. 
had  been  found  in  a  wood  within  the  policies  of  Dunecht  House, 
Aberdeenshire. 

'  That  on  examining  the  place,  I  saw  that  the  upper  layer  of  the  earth 
in  which  the  body  was  lying  had  been  disturbed,  apparently  recently, 
80  as  to  bring  into  view  part  of  a  blanket  in  which  the  body  was 
wrapped ;  but  this  disturbance  of  the  earth  had  only  extended  down  to 
the  corpse  over  the  face,  and  that  no  other  part  of  it  had  been  exposed, 
the  superficial  layers  of  the  earth  to  the  depth  of  about  10  inches 
having  only  been  removed,  leaviug  a  covering  of  earth  over  the  trunk 
and  limbs  of  a  thickness  varying  from  1  inch  on  the  chest  to  4  or  5 
inches  over  the  limbs  (legs),  which  had  a  compact  appearance,  as  if 
it  had  been  undisturbed  for  some  time. 

*  That  on  further  exposing  the  body,  the  earth  at  its  sides  was  found 
to  be  firmly  papked  around  it,  and  that  several  roots  of  trees  which 
projected  into  the  pit  or  grave  had  a  rough  or  jagged  appearance,  as 
if  they  had  been  divided  by  a  bluntish  implement ;  and  that  their 
free  ends  were  dry  and  crumbling,  in  some  cases,  for  about  an  inch  or 
more  from  the  jagged  ends,  showing  that  they  had  been  divided  some 
considerable  time  ago. 

*That  the  body  was  lying  on  its  back  with  the  legs  straight,  the  right 
foot  crossed  over  the  left,  and  that  the  arms  were  crossed  over  the 
front  of  the  chest,  the  right  hand  lying  nearer  the  face. 

*  That  the  corpse  was  loosely  wrapped  in  a  blanket,  and  clothed  in 
a  woollen  jacket  and  drawers  and  a  linen  shirt,  and  the  face  and  head 
were  closely  covered  by  a  cotton  or  linen  cloth,  through ,  which  the 
form  of  the  head  and  features  were  easily  discernible. 

*  That  the  wrappings  of  the  body  exhaled  a  sweet  resinous  odour. 

*  That  on  removing  the  corpse  from  the  grave  it  was  found  to  be 
intact,  and  that  the  wrappings,  though  to  a  considerable  extent  de- 
cayed and  softened,  had  not  been  in  any  way  disturbed. 

*  That  the  gravelly  soU  underneath  the  body  was  darkened,  and  to 
a  noticeable  extent,  to  the  depth  of  an  inch,  saturated  with  moisture, 
and  having  a  distinctly  aromatic  odour. 

*  That  on  the  body  being  removed  to  Dunecht  House,  the  wrappings 
were  partially  removed,  when  they  were  found  to  be  easUy  tearable, 
and  that  the  surface  of  the  corpse  was  soft  and  moist  and  in  a 
state  of  commencing  decay,  but  not  exhaling  the  usual  odour  of 
putrefaction. 

*  That  on  removing  part  of  the  covering  of  the  face  and  neck,  short 
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1882.  hair  of  a  white  colour  with  a  faint  reddish  tint  was  found  oil  the  front 

J    ;  of  the  neck  and  on  the  cheek,  and  that  a  tuft  of  similar  hair  was  seen 

Charles  on  the  summit  of  the  head. 

1_       *  That  the  cloth  over  the  face,  head,  and  neck  appeared  to  be  ad- 

High  Cour^  herent  by  a  layer  of  blackish  substance. 

Oct.  23  &  a4« 


*  That  the  shape  (profile)  of  the  features  was  sufficiently  preserved 
SwSdtfl    ^  admit  of  identification  by  Mr  Wm.  Yeates,  advocate,  and  others. 

And  that  from  the  appearance  of  the  body,  and  the  trappings,  and 
of  the  soil  surrounding  it,  I  am  of  opinion  that  the  corpse  had  been 
lying  there  for  a  considerable  time  ;  and  that  it  had  been  preserved 
from  the  usual  process  of  putrefaction  by  some  preservative  substance 
which  was  in  part  of  a  resinous  and  odorous  nature.' 

My  second  report,  which  is  dated  the  2  2d  of  July,  is  as 
follows : — 

*  I  hereby  certify,  on  soul  and  conscience,  that  on  Friday,  the  21st 
day  of  July  1882,  I  proceeded  to  Dunecht  House  by  order  of  Charles 
Duncan,  Esquire,  Procurator-Fisciil  of  Aberdeenshire  to  remove  label 
and  preserve  part  of  the  wrappings  of  the  body  of  the  late  Earl  of 
Crawford  and  Balcarres,  viz. — (I)  The  blanket ;  (2)  of  the  jersey  or 
jacket ;  (3;  of  the  shirt ;  and  (4)  of  the  drawers.  That  I  attempted  to 
remove  part  of  the  cloth  covering  the  face,  but  found  it  impossible, 
on  account  of  the  rotten  state  of  the  cloth  and  the  tenacity  with  which 
it  adhered  to  the  face.' 

On  being  examined,  witness  further  added  —  The  body  did 
not  show  the  usual  appearances  of  a  putrefying  body,  and  had 
the  appearance  of  having  been  embalmed  with  a  substance  of  a 
resinous  and  odorous  nature.  I  formed  the  opinion  also  that  the 
body  must  have  been  there  for  a  considerable  time  from  the  condition 
of  the  wrapping  and  of  the  soil.  I  thought  that  except  in  so  far  as 
the  earth  had  been  removed  to  let  the  place  be  seen  it  had  not  been 
disturbed  since  it  was  put  there.  There  was  a  cloth  over  the  face 
which  adhered,  but  the  features  were  quite  recognisable.  The  cloth 
formed  no  impediment  to  recognition. 

James  Brandib,  iSergeant  in  the  Aberdeenshire  Police^  deponed — 
I  went  out  and  took  part  in  the  search  in  July.  I  was  searching 
when  Eraser  found  the  body,  and  was  called  by  him  to  the  place.  It 
was  in  a  fir  wood  which  appeared  to  have  been  recently  thinned. 
The  hole  in  which  the  body  was  found  was  an  old  ditch,  and  would 
have  been  easily  dug  ;  but  the  mould  was  pretty  firm  about  the  body 
when  we  found  it.  I  took  possession  of  pieces  of  plank,  cloth,  and  of 
the  root  of  a  tree,  and  a  bottle  containing  mould — Nos.  46  to  50  in- 
clusive, and  Nos.  63  and  54.  [Shown  Nos.  57,  68,  and  59.]  These  are 
copies  of  the  Aberdeen  Evening  Erjn'eiiS  of  6th,  9th,  and  13th 
December  1881,  and  they  contain  advertisements  with  reference  to 
the  removal  of  Lord  Crawford's  body. 

The  advertisement  in  the  Express  of  the  6  th  is — 
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*  NoTiOB.  1882. 

*  Removal  of  the  remains  of  Lord  Crawford  from  the  vault  NoTs. 

at  Dunecht.  Chailes 

Soutar. 

*  The  Procurator-Fiscal  earnestly  requests  any  one  who  has  during  — • 

this  year  observed  anything  at  Dunecht  or  otherwise,  which  having  Oct.  28 &2i. 
reference  to  the  removal  of  the  remains  of  Lord  Crawford  from  the    y*  latinir" 
vault  there,  appears  to  be  suspicious,  or  to  affect  the  same,  to  com-   Sepulchre. 
mnnicate  their  information  to  him,  or  to  the  Chief  Constable  of 
Aberdeen,  or  to  Lispector  Cran,  presently  at  Dunkeld,  or  to  any 
constable.  '(Signed)  Charles  Duncan,  P.-F.' 

*  Procurator-Fiscal's  Chambers, 

'  Aberdeen,  4th  December  1881.' 

Depones  also,  The  advertisement  of  the  9th  December  is  as  follows : — 

*  iNfABoa 

'  Please  communicate  at  once.' 
*  JRe  the  late  Earl  of  Crawford. 
'All   communications  addressed  to    Mr  J.   A.    Alsop,  at  Lord 
Crawford's,  Dunecht  House,  Aberdeen,  will  be  received  by  him  in 
strict  confidence.' 

Depones  also.  And  those  in  the  paper  of  the  13th  are — 

*  Fifty  pounds  reward  will  be  paid  to  the  writer  of  the  anonymous 
letter  in  September  last  addressed  to  a  person  in^  King  Street, 
Aberdeen,  on  his  furnishing  full  particulars.' 

Depones  further.  And  then  the  second  advertisement  in.the  Eae^ess 

of  the  9th  commencing  '  The  Procurator-Fiscal  earnestly  requests,' 

^1  is  repeated.     I  know  that  there  was  an  offer  of  a  £600  reward 

o^nsively  circulated.     (Shown  copy,  and  reads.)    This  is  one  of 

the  copies — 

*  £600  Reward. 

'Whereas  the  body  of  the  late  Earl  of  Crawford  and  Balcarres 
^  been  taken  from  the  vault  at  Dunecht  House,  Aberdeenshire,  a 
Kward  of  £100  will  be  paid  by  Her  Majesty's  Government,  and  a 
^^ep  reward  will  be  paid  by  Messrs  Alsop,  Mann  &  Co.,  solicitors, 
^  Great  Marlborough  Street,  London,  to  any  person,  other  than  a 
Prison  belonging  to  a  police  force  in  the  United  Kingdom,  who 
^^  first  give  such  information  as  shall  lead  to  the  discovery  and 
^OTiction  of  the  perpetrators  of  the  offence ;  and  the  Home  Secretary 
^  advise  the  grant  of  Her  Majesty's  gracious  psLrdon  to  any 
accomplice,  not  being  the  person  who  actually  committed  the  offence, 
^bo  shall  first  give  such  information  as  shall  lead  to  a  like  result. 
Iiiformation  to  the  Director  of  Criminal  Investigations,  G]*eat  Scotland 
^^,  London;  Messrs  Alsop,  Mann  &  Co.,  solicitors,  23  Great 
Marlborough  Street,  London ;  or  to  the  Procurator  Fiscal,  Aberdeen, 
Scotland.' 

VOL.  V.  P 
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1882.  Depones,  That  would  appear  about  the  end  of  December  1881.    No. 

- — -  6  of  the  productions  for  the  panel  is  a  co])y  of  the  Aberdeen  Journal 

Charl^  of  30th  December  1881,  containing  the  placard  as  Sn  advertisement. 

^""^^'  Hand-bills  announcing  the  reward  were  posted  up  in  the  district.    The 


High  Court,  Cattle  Show  was  held  at  Aberdeen  on  21st  and  22nd  July  1881. 
Oct.  23  &  24. 

Violating       The  Solicitor-General. — With  the  declarations  that 

Sepulchre,    j^  ^j^^  ^^^^  ^^^  ^j^^  Q^O^x^. 

The  following  declarations  were  then  read  : — 

*  At  Aberdeen,  the  17th  day  of  July  1882  years,  in  presence  of 
John  Comrie  Thomson,  Esq.,  advocate,  Sheriff-Substitute  of  Aberdeen, 
Kincardine,  and  Banff,  compeared  a  prisoner,  and  the  charge  against 
him  having  been  read  over  and  explained  to  him,  and  he  having  been 
judicially  examined  thereanent,  declares.  My  name  is  Charles  Soutar. 
I  am  aged  forty- two.  My  occupation  is  a  vermin  killer.  I  reside  in 
Schoolliill,  Aberdeen.  I  am  nqt  married.  Being  shown  a  letter 
subscribed  Nabob  (see  page  6G),  declares,  It  was  written  by  me. 
Being  shown  an  envelope  attached  thereto,  declares,  I  think  that  is 
the  envelope  in  which  the  said  letter  was  sent,  and  I  think  it  is 
addressed  by  me.  I  posted  the  said  letter  and  envelope  to  Mr 
Yeats,  46  King  Street,  Aberdeen.  Being  shown  another  letter, 
headed  "  The  late  Earl  Crawford  "  (see  page  78),  I  wrote  that  letter, 
and  posted  it  in  the  envelope  attached  tiiereto  to  Mr  Aisop,  solicitor, 
London.  Being  shown  letter  on  a  single  piece  of  paper  subscribed 
"Nabob,"  declares,  I  wrote  that  to-day  in  the  county  police  office 
at  the  request  of  the  police. 

Being  interrogated.  What  do  you  know  of  the  removal  of  the 
late  Earl  of  Crawford's  body  ?  Declares,  I  know  nothing  about 
it,  except  that  I  found  it  in  the  wood.  I  was  poaching  at  the 
time.  I  had  left  Aberdeen  that  afternoon  for  Skene  on  foot. 
No  one  was  with  me.  I  had  no  gun.  The  only  poaching  engine 
I  had  was  a  net.  I  had  no  dog.  I  went  round  by  the  back 
of  Skene  House,  and  at  the  back  of  the  gamekeeper's.  I  was  in  a 
wood  called  the  Crow  Wood.  I  went  to  Waterton  of  Echt.  It  was 
past  eleven  when  I  got  there.  I  took  a  turn  there  by  the  road,  and 
came  round  there  by  the  road,  and  came  home  to  Aberdeen  by  the 
Echt  road.  I  went  from  Waterton  to  the  village  of  Echt  over  wood 
and  other  enclosed  land  on  the  east  side  of  the  road.  I  did  not 
enter  the  village  of  Echt.  I  went  down  the  north  side  of  the  road. 
I  went  by  the  back  of  Eraser  the  keeper's  house  through  the  woods. 
I  got  out  on  to  the  open  road  about  the  burn  of  Garlogie.  It  was 
well  into  morning  then. 

After  I  left  Waterton  of  Echt,  and  in  a  wood,  I  saw  something. 
Interrogated,  In  what  wood  ?  Declares,  I  might  as  well  tell  the 
whole  story.  The  prisoner  adds :  My  life  has  been  threatened  if  I 
disclose  what  I  saw,  and  1  should  like  some  protection  before  telling 
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the  whole  story.     It  was  threatened  at  the  time,  in  the  wood,  and  it      1882. 

has  not  heen  threatened  since.     As  I  passed  through  the  wood  I       N^~g. 

heard  a  stick  hreak  on  my  left  hand  side.     I  stood  still  to  hearken.      Charles 

Sout&r 
I  then  heard  the  rustle  of  another  man  crawling  on  my  right  hand 


side.     I  thought  it  was  the  keepers  trying  to  surround  me,  and  1  ran  q^^^S^I 

as  fast  as  I  could  for  the  thickest  part  of  the  wood.     I  had  gone  — ; — ^ 

about  20  yards  when  I  was  tripped  up  by  a  third  party.     When  I    SepulcSf, 
looked  up  there  were  two  men  above  me  holding  me  down.     They 
seemed  young  like  chaps,  of  the  middle  size.     Their  faces  were  black, 
and  I  felt  they  had  on  wincey  shirts.     They  had  neither  coats  nor 
caps  on.     In  about  half  a  minute  they  were  joined  by  other  two  men, 
being  those  I  had  heard  creeping.     I  was  on  my  back.     These  were 
tall  men,  with  coats  and  hats  off.     Their  faces  were  masked  half-way 
down,  and  I  saw  their  white  shirt  sleeves.     One  of  the  tall  men 
pushed  a  pistol  towards  my  breast,  and  said  to  one  of  the  men  who 
had  been  holding  me,  "  Remove  your  arm,  and  I  will  settle  him."    One 
of  the  men  who  were  holding  me  down  took  hold  of  the  wrist  of  the 
man  with  the  pistol,  and  said,  "  Hold  on.    There's  more  of  them."    The 
man  who  said  so  got  off  me,  and  led  the  man  with  the  pistol  to  one 
side,  and  said  to  him,  "  It's  all  right ;  it's  the  ratcatcher ;  he's  poach- 
ing."    After  talking  a  little  in  whispers,  which  1  could  not  make  out, 
they  called  to  the  other  tall  man  to  come  to  them,  which  he  did.    The 
three  conversed  for  a  short  time,  but  I  could  not  hear  what  th^y  said. 
They  all  came  back  beside  me,  and  told  the  man  that  was  holding  me 
to  let  me  up.    The  tall  man  who  had  the  pistol  examined  my  net  with 
his  fingers,  and  asked  me  what  I  was  doing  there,  and  if  I  was  alone. 
I  told  him  I  was  looking  for  a  beast,  and  that  I  was  alone.     He  said 
that  was  well  for  me,  as  if  I  had  been  a  spy  on  his  movements,  I 
would  not  have  seen  the  light  of  another  day.    He  added,  *'  Remember 
what  I  am  going  to  tell  you.     You're  known  to  our  party,  and  if  you 
breathe  a  syllable  of  what  you  have  seen  I  will  have  your  life  if 
you're  on  the  face  of  the  earth.'*     I  said  1  had  enough  to  do  to  look 
after  my  own  affairs.     I  was  then  let  go,  but  on  my  turning  to  follow 
the  direction  I  had  been  going  first,  the  said  man  would  not  allow 
me  to  go  that  way,  and  told  me  to  go  back  the  way  I  came.    I  hunted 
for  an  hour  or  two,  and  when  daylight  came  in  I  went  back  to  the 
part  of  the  wood  where  I  had  been  seized.     I  saw  nothing  of  the 
men,  but  on  looking  at  the  place  where  I  had  first  heard  them,  I 
found  a  place  where  they  had  concealed  something.     It  was  a  heap 
of  rubbish.     I  opened  it  up,  and  found  a  blanket,  to  which  I  gave  a 
pull.     There  was  the  dead  body  of  a  man  inside  it.     I,  after  looking 
at  it,  covered  it  up  again.     I  did  not  perceive  any  smell  of  putrefac- 
tion.    There  was  a  strong  smell  of  what  I  thought  was  benzoline. 
The  smell  stuck  to  my  hands  for  half  a  day  afterwards.     My  impres- 
sion at  the  time  was  that  the  man  had  been  murdered,  and  that  an 
attempt  had  been  made  to  destroy  the  body  by  burning  it  with  some 
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1882.      chemical     The  eyes  were  shrunken,  but  the  other  features  did  not 

^^^      seem  to  be  shrunk.     I  came  in  to  Aberdeen  by  walking  along  the 

Charles     turnpike  road,  having  missed  a  cart  in  which  I  expected  to  get  to 

! —  town  in.     I  decline  to  say  what  cart  that  was,  because  the  driver  was 


^*^23A*S[  ^^^y  *  servant,  and  his  master  would  visit  it  on  him  if  he  knew  that 

—. — ; —  he  drove  rabbits  to  town  for  me.     I  had  heard  that  the  man  had  gone 

Sepul^l  out  that  way,  and  I  knew  he  must  come  back  that  way.  Interrogated, 
Is  he  driver  to  Napier,  dead  horse  buyer)  Declares,  Thafs  just  it 
He  is  not  there  now.  I  do  not  know  how  the  men  left,  and  I  heard 
no  sound  of  wheels.  I  think  the  above  happened  about  the  end  of  April 
or  beginning  of  May.  I  brought  in  some  rabbits  that  morning,  bat  I 
decline  to  say  to  whom  I  gave  them.  It  was  in  the  year  1881,  on  the 
day  of  the  Cattle  Show  in  July,  that  I  was  at  the  links  in  company  of 
Cowe,  a  plasterer,  of  Dunecht,  and  another  man  whom  I  did  not 
know,  but  who,  I  think,  had  been  at  one  time  employed  at  Dunecht. 
They  were  talking  about  the  chapel  and  house.  Cowe  mentioned 
that  the  vault  in  which  the  old  Lord  had  been  buried  had  been  dosed 
up,  and  that  this  had  been  done  because  of  a  strange  sweet-like  smell 
that  came  from  it.  In  reply  to  my  question  what  the  smell  was  like, 
Cowe  said  it  was  like  decaying  flowers,  or  wine,  or  benzoline.  For 
the  first  time  it  occurred  to  me  that  that  was  the  smell  I  had  perceived 
on  the  body  in  the  woods ;  and  a  few  days  afterwards  I  went  out  again 
to  the  wood.  I  went  through  the  day,  and  entered  the  wood  by  the 
Loch.  I  went  round  about  in  the  wood  a  bit  to  keep  clear  of  the 
keepers.  On  going  to  the  place  where  I  had  seen  the  body  I  found 
that  a  mark  which  I  had  placed  had  not  been  removed.  I  then, 
without  disturbing  anything,  went  to  Waterton,  then  to  Old  Echty 
and  saw  the  old  gardener,  Mr  Farquhar,  then  to  the  village  of  Echt. 
The  two  men  who  tripped  me,  and  had  on  wincey  shirts,  spoke  with 
an  Aberdeenshire  accent,  and  seemed  common  men.  The  men  with 
the  white  shirt  sleeves  seemed  gentlemen.  They  spoke  like  educated 
men.  The  taller  of  them  seemed  the  leader  of  the  party.  The  pistol 
was  a  good  large  revolver,  and  all  very  bright,  as  if  it  was  plated. 
Interrogated,  Will  you  take  the  police  to  the  place  where  you  saw  the 
body,  or  will  you  describe  the  place  so  that  they  can  find  it  for  them- 
selver  ?  Answers,  No ;  Til  rather  wait  until  you  get  them  that  took 
the  body.  It  will  be  safer  for  me  then. — Sealed  labels  are  attached 
to  said  letters  and  envelopes,  and  the  same  are  duly  subscribed  by  me 
and  the  said  Sherifi'-Substitute  and  the  witnesses  to  this  dedaiation 
as  relative  hereto.' 

IL  *  At  Aberdeen,  the  23d  day  of  July  1882  years,  in  presence  of 
John  Comrie  Thomson,  Esq.,  advocate,  SherijQT- Substitute  of  Aberdeeni 
Kincardine,  and  Banff,  compeared  a  prisoner,  and  the  charge  against 
him  having  been  read  over  and  explained  to  him,  and  he  having  been 
judicially  admonished  and  examined  thereanent,  declares — ^My  name 
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is  Charles  Sontar.    I  haye  just  now  beard  read  over  to  me  the  declara-  1882. 

tion  emitted  by  me  on  17th  of  July  current,  and  I  adhere  thereto  in  -soTs. 

all  respects,  except  that  I  wish  to  say  that  I  think  Cowe  had  spoken  9|^^^ 
to  me,  or   I  bad  overheard  him  speaking  to  another  workman  at 


Dunecht  about  the  closing  up  of  the  vault  on  account  of  a  smell  ^^23&*24' 

sometime  previous  to  the  day  of  the  Cattle  Show.     I  think  I  brought  — ; — : 

up  the  subject  on  the  day  of  the  Cattle  Show.  Sepulc^ 

'  The  Sheriff  stated  to  the  prisoner  that  the  late  Lord  Crawford's 
body  bad  been  found  since  the  prisoner  had  been  last  examined; 
whereupon  the  prisoner  said,  I  am  very  glad  to  hear  that.  They  did 
not  get  it  through  me,  at  all  events.  Interrogated,  Do  you  wish  to 
say  anything  more  upon  the  subject  ?  Declares,  I  do  not.  Interro- 
gated, Do  you  still  wish  to  say  that  you  were  not  concerned  in  the 
abstraction  of  the  body  or  in  the  depositing  of  it  in  the  place  in  which 
it  was  found )     Declares,  Certainly.' 

The  Procurator-Fiscal  at  this  stage  stated,  as  instructed  by  Crown 
Counsel,  he  now  proposed  that  the  examination  should  be  adjourned 
to  Dunecht ;  and  he  presented  a  petition  for  a  warrant  to  remove  the 
prisoner  in  custody  there,  with  the  intention  of  showing  the  prisoner 
the  dead  body  and  the  place  in  which  it  was  found.  This  declaration 
was  then  read  over  to  the  prisoner.  All  which  he  declares  to  be  truth, 
and  the  Sheriff  adjourned  the  examination  until  he  and  the  witnesses 
to  this  declaration  should  arrive  at  Dunecht 

'At  Dunecht  the. same  day,  at  a  quarter  to  two  o'clock  afternoon, 
in  presence  of  the  said  Sheriff- Substitute  and  witnesses,  compeared 
the  said  Charles  Soutar.  Declares,  I  now  hear  Sergeant  Brandie  and 
Sergeant  Adam  of  the  Aberdeenshire  Constabulary  state  that  the  hole, 
close  beside  which  I  am  now  standing,  is  the  hole  or  grave  in  which 
the  body  of  the  deceased  Lord  Crawford  was  found.  Interrogated,  Is 
that  the  place  in  which  you  saw  the  dead  body  of  a  man,  as  described 
by  you  when  you  were  formerly  examined  1  Declares,  I  cannot  say ; 
I  am  not  acquainted  with  this  part  of  the  woods.  The  prisoner 
being  again  interrogated,  Was  this  the  wood  in  which  you  were 
tripped  and  threatened  at  the  time  you  saw  the  face  of  the  dead  man  ? 
Declares,  I  do  not  wish  to  answer  any  further  questions  on  the  subject. 
I  have  given  all  the  information  that  I  have  to  give.  There  being 
read  to  the  prisoner  &om  the  letter  sent  by  him  to  Mr  Alsop  and 
headed,  "  The  late  Earl  Crawford,"  the  passage  beginning,  "  Had  Mr 
ITeats  acted  on  the  hint,"  &c.  (see  page  78),  and  being  asked  if  he 
had  any  explanation  to  give,  declares,  I  meant  that  before  the 
matter  was  noised  abroad,  I  could  have  given  Mr  Yeats  private  in- 
formation where  the  body  was.  Being  further  referred  to  the  P.S. 
to  the  said  letter,  declares,  I  meant  thereby  that  the  perpetrators  of 
the  deed  might  take  it  away.  Further  declares,  I  wrote  the  letters 
mentioned  in  my  former  declaration  to  Mr  Yeats  and  to  Mr  Alsop  for 
the  purpose  of  unburdening  my  mind,  and  giving  a  hint  which  might 


86  CASES  BEFORE  THE  HIGH  COURT     [vOL.  V. 

1882.      be  acted  upon.     I  had  nothing  to  do  with  the  moving  of  the  slab  at 
jj^       the  vault  in  the  end  of  November.    I  have  not  been  in  the  neighbour- 
Charles      hood  of  Dunecht  since  July  last  year.     I  believe  the  place  in  which  I 
1 saw  the  face  of  the  dead  man  was  somewhere  about  where  I  am  now 


r?i^^«^"?4  standing.     I   removed   the   sticks  and  earth  from  the  body  that    I 

found  in  the  wood  with  my  hands.     There  were  5  or  6  inches  of 

SemSSuf    ©arth.     The  night  was  not  raining  but  very  cloudy.    I  don't  recollect 
if  there  was  a  moon.     All  which  I  declare  to  be  truth.* 

After  the  above  had  been  read  over  to  and  signed  by  the  prisoner, 
the  said  Sheriff-Substitute,  the  witnesses  to  tliis  declaration,  and  the 
prisoner  proceeded  to  the  House  of  Dunecht  where  the  examination 
was  resumed. 

*  Being  shown  a  dead  body  in  a  leaden  coffin,  declares,  I  now  hear 
Mr  William  Yeats,  advocate  in  Aberdeen,  Michael  Fraser,  gamekeeper, 
Dunecht,  and  James  Fraser  Smith,  gardener,  Dunecht,  identify  it  as 
the  body  of  the  late  Lord  Crawford.  Interrogated,  Did  you  ever  see 
that  body  before  ?  Declares,  It  bears  some  resemblance  to  the  face 
of  the  body  I  saw  in  the  wood  as  described  in  my  former  declaration. 
I  think  it  is  the  body,  the  face  of  which  I  saw  there.  1  saw  no  part 
of  the  body  except  the  face  and  neck.  I  did  not  see  it  before  I 
saw  it  buried  in  the  wood.  The  colour  when  I  saw  it  in  the  wood 
was  brown,  not  quite  so  dark  as  now.  Being  shown  three  pieces  of 
blanket  with  coloured  striped  border,  and  asked  if  these  resemble  the 
blanket  in  which  the  body  was  wrapped  when  he  saw  it  in  the  wood, 
declares,  I  did  not  observe  particularly.  I  know  it  was  in  a  blanket 
Being  shown  a  phial  containing  a  colourless  liquid  labelled  benzoline, 
declares,  That  is  not  the  smell  I  perceived  from  the  blanket.  Being 
shown  a  sealed  bottle,  the  seal  of  which  was  broken  in  my  presence, 
and  having  smelt  its  conttfuts,  1  declare  that  that  is  the  smell  that  I 
l»erceived  on  the  blanket  and  body  in  the  wood.  The  said  bottle  ¥rith 
its  contents  is  sealed  up  again  in  my  presence,  and  a  label  is  attached 
thereto  duly  subscribed  by  me,  the  said  Sheriff-Substitute  and  the 
witnesses  to  this  declaration  as  relative  hereto.  The  said  phial  is  also 
sealed  up,  and  a  sealed  label  is  attached  thereto,  and  is  duly  doqueted 
and  signed  by  me,  the  said  Sheriff-Substitute  and  the  witnesses  to  the 
declaration  as  relative  hereto,  all  which  I  declare  to  bo  truth.' 

The  Solicitor-General  here  closed  the  Case  for  the 
prosecution. 

The  Solicitor-General,  in  addressing  the  jury,  sub- 
mitted that  the  character  of  the  crimi?  precluded  direct 
evidence  being  produced  unless  through  an  accomplice. 
The  Case  was  one  of  facts  and  circumstances,  all  point — ■ 
ing  to  the  prisoner  being  at  least  one  of  the  perpetrator^^ 
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of  the  crime.     The  Earl  of  Crawford  died  at  Florence  in     1882. 
1880,  and  it  was  well  known  in  the  neighbourhood  of     n^. 
Aberdeen  that  his  body  had  been  brought  to  Dunecht,     so^^. 
and  interred  there  on  29th  December  1880.    The  motive  'HighCourr 
of  the  crime  was  to  recover  a  ransom  or  reward  for  the  ^^^'  ^  ^  ^  • 
recovery  of  the  body,  and  it  was  plain  that  it  was  to  ^p'Juc^. 
some  one  in  the  neighbourhood  that  the  idea  of  its  per- 
petration must  have  first  occurred.    The  prisoner  resided 
in  Aberdeen,  and  knew  Dunecht  well.     The  winter  of 
1880-1881  happened  to  be  a  severe  one,  there  having 
been  snow  on  the  ground  till  a  late  period  in  spring.     It 
was  necessary  therefore  that,  in  order  to  avoid  discovery, 
the  perpetration  of  the  outrage  should  be  delayed,  and 
the  whole  evidence  consequently  pointed  at  the  crime 
having  been  committed  about  the  end  of  May   1881. 
On  Sunday,  29th  of  May  1881,  an  unusual  and  peculiar 
odour  is  first  discovered  in  the  neighbourhood  of  the 
vault,  which  was  at  first  naturally,  although  erroneously, 
attributed  to  the  shrubs  which  composed  the  wreaths 
that  had  been  placed  in  the  vault,  but  there  could  be  no 
doubt  now  that  the  aromatic  smell  which  was  then  felt 
must  be  connected  with  the  opening  of  the  vault  on  the 
27th  or  28th  of  May,  and  that  it  proceeded  from  the 
open  coffin  in  which  the  body  of  Lord  Crawford  had 
been  laid.     The  masons  perceived  the  odour,  and  one  of 
them  observed  on  the  morning  of  Monday,  30th  May, 
an  open  crevice  between  the  outer  flags,  which  formed 
the  covering  of  the  entrance  to  the  vault — just  such  a 
crevice  as  would  have  been  caused  if  the  flag  had  been 
raised  and  the  vault  had  been  entered.     That  crevice, 
which  was  due  to  the  fact  that  the  stone  had  been  lifted 
and  the  tomb   violated,  was  filled  up  with  lime   and 
cement  that  morning.     On  the  Friday  before,  viz.,  on 
the  27th,  the  prisoner  was  proved  to  have  gone  by  the 
'bus  to  Waterton  of  Echt,  where  he  arrived  at  6  p.m., 
and  after  having  some  refreshment,  he  was  seen  to  go 
along  the  road  towards  the  village  of  Echt,  which  is  on 
the  other  side  of  the  Dunecht  policies.     He  was  thus 
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1882.  proved  to  have  been  in  the  immediate  neighbourhood 
N^.  shortly  before  the  time  above  alluded  to,  and  there  was 
souta?  no  explanation  offered  as  to  how  he  spent  that  Friday 
HighCotirt.  night  The  slabs  over  the  vault  having  been  cemented 
^^^^^^'  to  keep  in  the  odour,  the  ground  was  then  covered  with 
si^ili^.  ^rth  and  sown  down  with  grass  seeds  on  the  Thursday 
following.  The  odour  was  thus  evidently  misunderstood, 
and  the  attention  of  the  family  was  not  directed  to  its 
true  cause.  It  was  evident,  also,  from  what  had  been 
done,  that  all  trace  of  the  removal  of  the  body  was 
in  a  fair  way  of  being  obliterated.  But  the  hope  of  re- 
ward depended  for  its  fruition  upon  discovery.  It  be- 
came necessary,  therefore,  if  the  object  for  which  the 
crime  was  committed  was  ever  to  be  realised,  that  some- 
thing should  be  done  to  bring  the  removal  of  the  body 
to  the  knowledge  of  the  family.  The  prisoner  was  next 
heard  of  frequenting  the  neighbourhood.  He  was  seen 
at  the  Waterton  inn  in  the  end  of  July  or  beginning  of 
August,  by  Mrs  Leggatt,  and  again  there  was  no  expla- 
nation of  what  he  was  doing  there  at  that  time,  although 
he  admits  that  he  was  there  once  or  twice.  Things  had 
not  been  proceeding  satisfactorily  for  the  success  of  Im 
project,  and  so  he  visited  the  spot.  He  doubtless  found 
that  the  grass  was  growing  over  the  vault,  and  that 
accidental  discovery  was  becoming  every  day  more  im- 
possible. He,  therefore,  on  8th  September  1881,  wrote 
and  sent  the  first  Nabob  letter,  and  addressed  it  not  to 
the  police,  through  whom  he  could  have  got  the  protec- 
tion, which,  according  to  his  own  story,  if  it  had  been 
true,  he  wanted,  but  he  seat  the  letter  to  Mr  Yeats,  the 
agent  for  the  Crawford  family — the  person  who  would 
be  the  source  of  any  ransom  or  reward.  But  this  failed. 
Mr  Yeats  threw  the  letter  aside  and  took  no  notice  of  it 
The  Crawford  family  were  still  in  ignorance.  The  pri- 
soner was,  therefore,  compelled  to  take  a  bolder  step, 
viz.,  to  go  again  to  the  neighbourhood  ;  but  this  time  he 
went  to  Livingstone's  inn  at  Echt,  where  he  met  Lawrie. 
That  was  on  the  20th  September.     There  he  threw  out 


VOL.  v.]        AND  CIRCUIT  COURTS  OF  JUSTICIARY.  89 

to  Lawrie  on  that  occasion  mysterious  but  very  direct     1882. 
hints,  about  a  foul  occurrence,  saying  that  the  body  of     noTs. 
a  murdered  man  was  buried  in  the  woods  at  Dunecht —     soutaT 
just  such  hints  as  were  calculated  to  spread  the  belief  High  court 
in  the  neighbourhood  that  something  had  occurred  and  ^^'  ^  ^  ^- 
would  lead  to  enquiry.     But,  for  his  own  protection,  he  ^p^^ 
made  his  information  too  vague.     It  was  treated  as  un- 
founded, and  his  purpose  of  bringing  it  home   to  the 
proper  quarter,  as  a  necessary  preUminary  step  to  his 
obtaining  a  reward,  again  miscarries.     At  last  a  stronger 
step  had  to  be  taken — more  certain  means  had  to  be 
used  to  attract  attention  ;  and  on  30th  November  1881, 
the  outer  stone   covering  of  the  vault  was  displaced 
for  the  purpose  of  attracting  attention.     An  unsuccessful 
search  for  the  body  was  then  made.      Advertisements 
were  put  into  the  papers,  and  at  last  a  ransom  was 
oflTered,  and  hopes  of  pardon  held  out,  but  under  the  un- 
fortimate  condition — unfortunate  for  the  success  of  his 
project — that  the  informant  must  not  be  the  person  who 
actually  committed  the  oflfence  ;  and  so  Soutar  was  again 
frustrated.      The   advertisements    being    thus   unsatis- 
factory, he  next  wrote  the  second  Nabob  letter  dated 
23d  December   1881.      Again  he  did   not   go   to   the 
police  for  protection,  as  would  have  been  the  natural 
course  if  the  story  in  his  declaration  had  been  true,  but 
to  those  who  would  be  the  source  of  a  reward.     He  sent 
this   letter  to    Mr  Alsop,    Lord   Crawford's   agent  in 
London.      But  Mr  Alsop  took  no  notice  of  it.     Being 
again  foiled,  he  at  last  put  himself  in  communication 
with  his  friend  Machray,  and  endeavoured  through  him 
to  put  himself  in  communication  with  Mr  Cassells,  who, 
as  representative  of  the  Crawford  family,  was  making 
enquiries  at  Aberdeen.     But  he  was  again  unfortunate. 
Cassells  was  not  at  home.     Machray  communicated  with 
the  police,  and  Soutar  was  apprehended.    He  then  emitted 
the  declarations  which  are  altogether  incredible.     They 
show  at  all  events  that  the  pursuer  was  in  the  wood 
when  the  body  was  placed  where  it  was  found.     The 
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1882.     story  there  told  was  most  cunning  and  highly  dramatic. 

N^.     But  it  was  most  unnatural  to  suppose  that  if  it  was  true 

soutar!     that  he  met  the  four  men  in  the  circumstances  described 

High  Court,  they  should  seize   and    detain    him,   when   these  men 

t  would,  in  the  circumstances,  rather  have  desired  that  he 

Sep^chre.  should  have  escaped.     He  there  said  tliat  it  occurred  at 
the  end  of  April  or  beginning  of  May,  but  that  was 
clearly  false,  and  was  antedating  it  by  a  month,  as  the 
evidence  about  the  odour  showed.     The  statement  that 
he  only  discovered  that  it  was  Lord  Crawford's  body 
after  he  had  communicated  with  Cowe,  the  plasterer,  was 
denied  by  Cowe,  and  was  also  false.     But  if  it  was  true, 
as  the  pursuer  said,  that  he  became  aware  about  that 
time  for  the  first  time  that  the  body  in  the  wood  was 
that  of  Lord  Crawford,  that  was  on  the  21st  of  July  1881, 
because  he  met  Cowe  on  the  day  of  the  Aberdeen  Cattle 
Show,  and  a  few  days  after  that  he  went,  he  said,  to  the 
tomb  to  verify  his  suspicions.     Therefore  when  he  met 
Lawrie   at    livingstone's    Inn    at   Echt   on   the   20th 
September  1881,  and  although  nobody  else  knew  at  that 
time  that  the  outrage  had  been  committed,  he  knew  that 
it  was   Lord  Crawford's  body  that  was  in   the   wood. 
Why  then  did  he  represent  to  Lawrie  that  the  body 
which  he  said  was  buried  in  the  woods  was  that  of  a 
murdered  man  ?    But  if  Cowe  was  to  be  believed  when  he 
says  that  the  prisoner  had  no  such  conversation  with 
him  as  was  alleged  in  the  declaration,  tlie  question  arose, 
how  did  the  prisoner  come  to  be  aware  that  it  was  the 
body  of  Lord  Crawford  which  was  in  the  wood  before  it 
had  become  known  to  anyone  else,  unless  it  was  from  a 
guilty   participation  in  the  commission  of  the  crime  ? 
The  case  for  the  Crown,  stated  briefly,  was  that,  on  the 
prisoner's  own  confession,  he  wrote  the  first  and  second 
letters  signed  *  Nabob '  to  those  who  were  representing 
Lord  Crawford,  carefully  abstaining  all  the  time  from 
communicating  with  the  police ;    that  lie   alternately, 
step  by  step,  disclosed  hints  and  statements  for  the  pur- 
pose of  directing  attention  to  what  had  occurred ;  and 
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ultimately  took   the  step  of  sending  a  message  to  the     1882. 
representative  of  Lord  Crawford  for  the  purpose  of  open-     n^. 
ing  up  negotiations  with  him  ;  and  that,  finding  himself    soutar! 
unexpectedly  in  the  hands  of  the  police  as  a  consequence  High  Court 
of  making  that  statement,  he  set  about  weaving  the  ^^  ^  ^  ^' 
tissue  of  misrepresentations  contained  in  his  declarations  i^^^^ 
for  the  purpose  of  giving  a  colour  to  some  of  the  facts 
which  his  intelligence  made  him  aware  were  too  clear  to 
be  disputed,  giving  a  narrative  so  utterly  incredible  in 
itself  that  it  could  not  be  believed.     And  if  that  was 
false,  then  what  the  prisoner  had  admitted,  taken  with 
the  rest  of  the   evidence,  clearly  established   that  the 
mystery  had  at  last  been  solved,  and  that  the  prisoner 
was  one  of  the  persons  who  perpetrated  this  outrageous 
crime. 

The  Dean  of  Faculty  contended  that  it  waa  admitted 
that  the  crime  was  one  which  could  not  have  been  com- 
mitted by  the  panel  alone,  and  the  mystery  was  there- 
fore only  half  solved.  It  was  said  that  it  was  not  ex- 
plained why  the  prisoner  was  in  the  neighbourhood,  and 
what  he  was  doing  on  the  night  of  the  27th  of  May  ;  but 
at  the  same  time  it  was  clearly  and  most  carefully  proved 
that  he  was  a  notorious  poacher,  who  had  been  dismissed 
from  aervice  on  this  very  property  on  account  of  poach- 
ing. That  he  was  poaching  on  the  occasions  referred  to 
in  the  evidence  sufiiciently  explains  everything.  Accord- 
ing to  that  evidence,  there  was  no  secrecy  in  what  he 
did.  If  the  theory  of  the  prosecution  was  correct,  that 
the  crime  must  have  been  committed  on  the  night  of  the 
27th  or  28th  of  May  1881,  the  prisoner  travelled  on  that 
date  in  a  crowded  'bus  in  broad  daylight,  and  was  set 
down,  not  at  the  nearest  point  to  Dunecht  House,  the 
scene  of  the  crime.  But  it  had  been  unwarrantably 
assumed  that  it  must  have  been  committed  on  that  night, 
because  the  odour  was  perceived  for  the  first  time  on  the 
29th  of  May,  two  days  afterwarda  The  evidence  that 
it  proceeded  from  the  arbor  vitce  was  just  as  strong  as 
the  evidence  that  it  proceeded  from  the  open  coffin  in 
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1882.  the  vaults  and  it  was  quite  clear  that  the  cause  of  the 
N^.  odour  might  have  existed  weeks  before  it  was  perceived ; 
soutaT  therefore  the  foundation  of  the  whole  argument  for  the 
High  Court  prosccutiou — viz.,  that  the  crime  must  have  been  com- 
^^'^^^  mitted  on  the  27th  or  28th  of  May— fell  to  the  ground. 
a^pilJ^.  It  was  also  a  far-fetched  argument  to  say  that  because 
the  prisoner  had  endeavoured  to  spread  the  report  that 
a  man  had  been  murdered,  and  that  he  was  buried  in 
the  woods,  the  prisoner  must  be  held  to  be  guilty  of 
violating  this  tomb,  because  there  was  proof  that  he 
knew  at  the  time  that  he  was  spreading  these  reports 
that  it  was  Earl  Crawford's  body  that  was  buried  in  the 
woods.  The  prisoner's  statement  that  he  did  not  know 
that  it  was  the  Earl  of  Crawford's  body  until  his  inter- 
view with  the  plasterer  Cowe  was  not  contradicted  by 
the  evidence  of  that  witness,  which  amounted  at  most  to 
no7h  memini.  And  as  to  the  statement  of  Soutar  in  his 
declaration  as  to  the  date  when  the  body  was  buried  in 
the  woods,  as  he  admitted  in  his  declaration  that  he 
was  present  on  the  occasion,  it  was  unnecessary  to  con- 
sider whether  he  was  correct  in  saying  that  it  was  at  the 
end  of  April.  In  t^rms  of  the  other  evidence  it  was 
quite  as  likely  to  have  taken  place  then  as  a  month 
later.  The  story  told  in  his  declaration  was  quite  con- 
sistent with  all  that  the  prisoner  had  previously  said 
If  publicity  and  a  reward  was  the  object  which  the  per- 
petrators of  the  crime  had,  according  to  the  theory 
of  the  Crown,  in  view,  it  was  quite  consistent  with  that 
that  the  prisoner  should  be  seized  in  the  wood  and 
bound  to  secrecy  in  the  circumstances  he  described  in 
his  declaration  ;  because,  if  the  true  perpetrators  of  the 
crime  had  so  become  aware  that  the  prisoner  and  others 
knew  where  the  body  was,  and  that  the  crime  had  been 
committed,  that  knowledge  placed  the  prisoner  and  them 
in  the  position  of  being  able  to  obtain  the  reward,  and 
also  placed  the  persons  who  had  been  discovered  in 
danger  of  being  pimished.  Their  interest  was  not,  there- 
fore, to  allow  the  discoverers  to  escape.     The  prisoner'ai 
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position  had  been  consistent  from  the  first     He  wished     1882. 
to  get  the  reward,  and  he  communicated  with  those  act-      noS. 
ing  for  the  Crawford  family  for  that  reason.      Those     souta? 
agents  were  acting  all  along  in  tjoncert  with  the  author-  High  court 
ities,  and  what   the   panel   said  to  them  was,  *I  can  ^^'  ^  ^  ^- 
disclose  where  the  body  is  lying,  on  two  conditions —  ^p^^. 
first,  that  the  true  perpetrators  of  the  crime  be  appre- 
hended, and  second,  that  he  (Soutar)  be  protected.'     If 
he  was  one  of  the  perpetrators,  it  was  surely  a  strange 
and  dangerous  position  for  him  to  take  up — a  position 
which  tended  to  stimulate  the  authorities  to  be  as  active 
as  possible,  and  that  too  while  from  the  advertisements 
he  knew  that  protection  could  not  be  extended  to  one 
who  was  concerned  in  the  perpetration  as  a  principal. 
But  if  it  was  assumed  that  the  account  he  gave  in  his 
declaration  was  true,  and  that  he  was  not  concerned  as  a 
principal,  the  position  he  took  became  quite  intelligible 
and  reasonable.     If  the  true  perpetrators  were  appre- 
hended he  would  be  quite  safe,  and  the  family  agents 
would,  he  knew,  keep  him  safe.     He  was  therefore  right 
in  applying  to  them,  and  the  fact  that  he  applied  to 
them,  and  not  to  the  police,  was  no  reason  for  assuming 
his  guilt.     The  stipulations  which  he  made  were  the 
stipulations  of  an  innocent  man.     And,  on  the  whole, 
the  prosecution  was  of  a  highly  sensational  case  based 
upon  a  number   of  small  points,   which,  if  carefully 
examined,  did  not  cohere,  and  it  was  therefore  the  duty 
of  the  jury  to  discharge. 

Lord  Craighill,  in  charging  the  jury,  said. — 
It  will  now,  gentlemen  of  the  jury,  be  your  duty 
to  take  into  your  consideration  the  evidence  brought 
forward  in  this  Case,  and  the  argument  ofiered  upon 
that  evidence;  but  before  you  proceed  to  discharge 
that  duty,  it  is  necessary  that  on  this,  as  on  other 
occasions,  you  should  receive  what  assistance  can  be 
rendered  by  the  Court  In  many  cases  that  is  abso- 
lutely necessary,  because  of  questions  of  law  upon  which 
the  jury  require  to  be  directed  by  the  Court.  On  this 
occasion,  however,  I  am  happy  to  say  there  is  no  con- 
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1882.     troversy  whatever  between  the  parties  in  reference  to 

N^.     the  law.     It  may  be  said,  indeed,  that  this  is  a  case  in 

SoutJ!    which  there  is  no  law  which  admits  of  any  dispute,  and 

High  Court  accordingly  no  dispute  whatever  has  been  raised.     The 

Oct.  23  &  24  queg^iQii^  therefore,  is  one  absolutely  of  fact  to  be  deter- 

Sepui^  mined  upon  the  evidence  given  by  the  witnesses.     And 

I  need  hardly  tell  you   that   the  determination   upon 

matters  of  fact — matters  of  evidence,  is  a  thing  that 

rests  exclusively  with  the  jury.     The  judge  may  have 

his  opinion  as  to  the  true  result.     He  may  or  he  may  not 

indicate  in  the  course  of  his  charge  what  that  opinion  is, 

and  the  jury  out  of  courtesy  may  be  expected  to  take 

such  an  expression  of  opinion  into  consideration.     The 

jury  certainly  are  not  bound,  and  are  not  entitled  to  act 

upon  that  opinion,  unless  it  happens  to  coincide  with 

theirs.     What,  then,  I  may  offer  in  the  way  of  comment 

upon  the  evidence  is  offered  solely  and  simply  that  you 

may  be  assisted  in  your  deliberations.     That  which  I 

say  which  meets  with  your  approval,  you  of  course  will 

adopt ;  anything  that  I  say  from  which  you  differ,  you 

are  not  only  entitled,  but  you  are  bound  to  dismiss  from 

your  consideration. 

Gentlemen,  the  case  which  is  set  forth  against  the 
prisoner  is  one  with  which  in  recent  years  I  am  happy 
to  say  we  are  unfamiliar,  but  it  is  one  that  is  per- 
fectly well  known  to  the  law ;  for  in  former  times  the 
violation  of  graves  was  not  so  uncommon  a  thing  as 
recently  it  has  become.  Bodies  were  lifted  that  they 
might  be  made  market  of,  and  dissected  at  medical 
hospitals.  Those  who  raised  them  got  so  much  for  the 
bodies  they  raised,  and  the  body,  after  it  had  passed  into 
the  dissecting-room,  was  turned  of  course  to  scientific 
purposes ;  and  in  a  certain  sense  that  was  an  excuse  for 
the  doing  of  it.  Be  that  as  it  may,  there  has  been  no 
raising  of  bodies  for  such  a  purpose  for  the  last  half 
century ;  and  accordingly  when  it  is  said  that  such  an 
offence  has  been  committed,  we  must  turn  about  and 
try  if  we  can  to  discover  another  motive  for  the  perpe- 
tration of  such  a  crime. 
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Now,  SO  far  as  I  am  able  to  conjecture,  there  are  only  18S2. 
two  motives  by  which  persons  who  are  said  to  have  No.  8. 
committed  such  a  crime,  or  who  are  proved  to  have  Soutar. 
committed  such  a  crime,  can  be  influenced.     The  one  is  High  Court, 

to  wreak  vengeance  or  ill-will  upon  the  family  or  rela-  — '- 

tives  of  the  deceased.  You  know  well  that  there  can-  sepulchre, 
not  by  possibility  be  anything  more  harrowing  to  the 
feelings  of  surviving  relatives  than  the  lifting  from  the 
grave  or  the  taking  out  of  the  burial  vault  the  remains 
of  him  or  her  who  has  gone  before  ;  and  I  can  scarcely 
imagine  any  ingenuity  more  cruel  or  curious  than  that 
which  would  suggest  the  recourse  to  such  a  crime  in 
order  to  spite  or  injure  the  feelings  of  surviving  relatives. 
But  I  need  not  say  to  you  that  on  this  occasion  no  such 
motive  has  been  or  can  be  suggested.  The  family  of  the 
Crawfords  in  that  district  are  not  shown  to  have  been 
unpopular,  or  to  have  incurred  the  displeasure  either  of 
the  neighbours  as  a  body,  or  of  any  particular  indi- 
vidual in  the  neighbourhood.  On  the  contrary,  all  we 
know  about  them  leads  to  an  entirely  different  conclu- 
sion. Therefore,  if  that  was  not  the  influencing  motive, 
and  it  has  not  been  suggested  on  any  side  that  it  was, 
the  only  other  which  could  operate  was  the  hope  of 
obtaining  for  the  discovery  of  the  abstracted  body  such 
a  reward  as  would  be  compensation  or  remuneration  for 
all  the  trouble  and  risks  which  were  incurred  in  the 
perpetration  of  the  crime.  And,  accordingly,  what  is 
suggested  here  on  the  part  of  the  prosecution,  and  I 
may  say  that  which  was  adopted  by  the  Dean  of  Faculty 
in  his  address  for  the  prisoner,  as  the  true  motive — the 
thing  by  which  this  outrage  is  to  be  explained — is  the 
hope  of  reward  for  the  recovery  or  return  of  the  body. 
The  motive  could  not  be  the  discovery  of  those  by  whom 
the  outrage  was  committed,  because  the  last  thing  that 
would  influence  any  one  to  the  perpetration  of  the  crime 
would  be  that  the  perpetrators  should  be  brought  to 
justice.  Eightly  or  wrongly,  reasonably  or  unreason- 
ably, it  may  be  surmised  that  the  reward  was  hoped 
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1882.  for,  and  yet  that  those  by  whom  the  oflFence  waa  com- 
N^.  mitted  should  not  be  brought  to  punishment  Thus  it 
Soutar.     comes  to  be  that  what  is  urged  upon  you  by  the  pro- 


High  Court,  secutor  is  that  there  was  this  motive.     And  in  connec- 

tion  with  the  facts  which  have  been  proved,  all  that  the 

s!^p^^.  witnesses  have  sworn,  and  all  that  the  prisoner  has  said, 
has  eflFected  the  disclosure  of  this  motive.  The  attempt 
to  realise  this  motive  is  the  characteristic  of  the  con- 
duct of  the  prisoner  from  the  time  when  the  offence  was 
committed  down  till  the  time  when  in  the  month  of 
July  last  he  was  taken  into  custody  as  a  suspected 
person. 

Gentlemen,  the  Solicitor-General  yesterday  suggested 
that  crimes  of  this  description  were  such  as  could  seldom 
be  brought  to  light  by  other  than  indirect  evidence. 
Well,  that  may  be,  though  I  am  not  sure  that  it  is. 
On  thinking  over  the  matter  I  have  not  been  able  to 
see  why  an  offence  of  this  kind,  just  like  other  offences, 
may  not  sometimes  be  proved,  not  by  indirect,  but,  by 
direct  evidence.  But,  be  that  as  it  may,  the  question 
which  you  have  to  determine  is  not  whether  the  evi- 
dence is  direct  or  circumstantial,  but  whether  you  are 
satisfied  by  it  that  the  charge  against  the  prisoner  at  the 
bar  has  beelT  established.  If  that  result  upon  your  minds 
has  been  produced,  it  is  matter  of  little  consequence  of 
what  kind  the  evidence  is.  The  competency  of  the  evi- 
dence which  has  been  brought  forward  has  not  been  dis- 
puted, and  the  vital  question  is,  not  what  is  its  kind,  but 
what  is  its  power  ?  What  is  the  effect  which  by  that 
evidence  has  been  produced  upon  your  minds  ?  If  you 
are  satisfied  that  by  that  evidence  guilt  has  been  brought 
home  to  the  prisoner,  the  prisoner  ought  to  be  convicted. 
If,  on  the  contraiy,  you  are  satisfied  by  that  evidence 
not  merely  that  the  prisoner  is  not  guilty  but  innocent, 
then  upon  that  ground  the  prisoner  ought  to  be  acquitted. 
But  I  have  to  tell  you,  though  perhaps  you  do  not  re- 
quire to  be  informed,  that  if  the  evidence  has  left  a  doubt 
upon  your  minds  as  to  whether  the  prisoner  is  or  is  not 
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guilty,  in  that  case  also  the  prisoner  must  be  acquitted.  1882. 
Unless  by  this  evidence  you  have  been  brought  to  the  -sZa. 
conclusion,  without  reasonable  doubt,  that  the  prisoner  souta? 
was  art  and  part  in  the  perpetration  of  this  offence,  the  High  court. 
prisoner  must  be  acquitted.  Gentlemen,  when  I  say  ^^  ^  ^ 
art  and  part,  I  do  so  in  order  to  introduce  an  observa-  ^^^. 
tion  which  ia  not  entirely  unimportant.  It  is  said  in 
the  indictment  that  the  prisoner  by  himself,  or  aided  by 
others  imknown  to  the  prosecution,  opened  the  vault, 
and  took  away  the  body, — ^in  other  words,  committed 
the  offence  for  which  he  has  been  brought  to  trial.  I 
think  you  will  be  satisfied  as  to  that  point,  when  you 
have  heard  that  it  was  perfectly  impossible  that  any  one 
man  could  do  that  which  was  accomplished — ^the  point 
I  mean  that  the  prisoner  could  not  have  done  the  thing 
himself.  One  of  the  witnesses  said  he  thought  that  two 
men  might  do  it.  Well,  there  is  no  evidence  to  con- 
tradict that ;  but  I  should  think  it  much  more  probable, 
looking  to  that  which  had  been  done,  and  looking  to 
the  way  in  which  it  was  concealed,  at  least  for  a  time, 
that  there  were  more  even  than  two  eng^^ed  in  the 
perpetration.  It  was  not  an  easy  task  that  was  under- 
taken, but  it  appears  to  have  been  done  with  signal  ease 
and  signal  success.  For  the  vault  was  not  only  opjuied 
during  the  night,  but  it  was  closed  in  that  same  night,  and 
remained  closed  for  months  and  months  on  end  after  we 
now  know  the  body  had  been  taken  away,  and  those 
who  passed  by  never  suspected  what  had  occurred.  So 
that  there  must  have  been  not  only  strength  but  skill 
in  the  perpetration  of  this  offence.  Gentlemen,  it  was 
not  merely  the  opening  of  the  vault  and  the  closing  of 
the  vault,  which  the  witness  told  us  he  thought  might 
be  done  by  the  men  if  they  had  plenty  of  time, — ^by 
which  he  meant  if  they  had  three  hours  in  which  to 
work, — ^but  it  was  the  removal  of  the  body,  the  making 
of  a  place  for  the  body,  and  the  covering  up  of  the  body 
in  such  a  way  as,  if  possible,  at  least  for  a  time,  to  evade 
all  observation.     We  have  no  evidence  upon  the  subject, 

VOL.  V.  G 
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1882.     but  I  think  it  is  not  at  all  an  improbable  thing  that  the 

N^.     covering  up  of  the  body  in  the  way  in  which  it  was 

SoutaiT    covered  up,  as  shown  by  the  way  in  which  it  was  after- 

High  Court,  wards  found,  was  not  the  work  of  a  single  night,  or  of  a 

Oct.  23  &  24.  gjj^gjg  occasion,  but  was  the  work  probably  of  repeated 

s^puk^.  visits  to  the  place  where  the  body  was  originally  de- 
posited. But  be  that  as  it  may,  tlie  thing  of  importance 
here  probably  is  that  this  man  at  the  bar  of  himself  could 
not  do  that.  There  must  have  been  others.  Who  the 
others  were  we  have  not  been  told,  and  probably  it  is  of 
little  importance  with  reference  to  the  result  of  this 
trial,  because,  however  many  were  present  at  the  deed, 
however  many  were  required  for  its  execution,  if  the 
prisoner  at  the  bar  was  present  aiding  and  abetting  the 
thing  that  was  done,  his  guilt  is  the  same  as  if  every- 
thing had  been  accomplished  by  his  own  effort,  and  by 
his  own  skill  The  law  makes  no  distinction  there.  His 
guilt  is  just  the  same  as  it  would  have  been  if  he  had 
been  the  only  offender.  The  question,  therefore,  comes 
to  be,  are  you  satisfied,  or  are  you  not,  on  the  evidence 
adduced,  that  the  prisoner  was  art  and  part  in  the  per- 
petration of  this  offence  ? 

Now,  gentlemen,  the  first  question  is  whether  the 
vault  at  Dunecht  was  opened,  and  the  body  taken  out? 
The  second  is,  whether,  if  those  things  were  done,  the 
prisoner  was  concerned  in  the  doing  of  them?  Now, 
upon  the  first  of  these  questions,  there  is  no  controversy. 
Witness  after  witness  was  brought  forward  to  prove  the 
death  of  Lord  Crawford,  the  bringing  of  the  body  to  this 
country,  the  burial  of  the  body  in  the  vault,  and  the 
closing  of  the  vault  after  the  burial  service  was  con- 
cluded. The  prisoner  has  nothing  through  his  counsel 
to  say  against  that ;  and  it  would  have  been  a  hopeless 
task  to  attempt  to  controvert  anything  that  was  said  on 
that  subject.  And,  accordingly,  it  may  be  said  that 
condition  to  the  defence  in  this  case,  as  well  as  a  condi- 
tion of  the  demand  of  the  prosecutor  for  a  verdict,  is 
that  whether  the  prisoner  was  concerned  in  the  ou 


VOL.  v.]        AND  CIRCUIT  COURTS  OF  JUSTICIARY.  99 

or  not,  this  at  least  is  certain,  that  the  body  of  Lord  1SS2. 

Crawford  was  taken  out  of  that  vault,  and  was  placed  No.  8. 

in  the  part  of  the  wood  where  it  was  ultimately  dis-  Soutar. 


covered.     The  thing,  therefore,  and  it  is  in  truth  the  High  court, 

T  Oct.  28  &  24 

only  thing  with  which  you  have  to  grapple  upon  the  — ^ — ; — '- 
present  occasion,  is  the  question  whether  the  vault  hav-  sepui^SI 
ing  been  opened,  and  the  body  having  been  taken  away, 
was  the  prisoner  art  and  part  in  the  removal  of  it  ? 
Now,  gentlemen,  in  order  to  come  to  a  conclusion  upon 
that  matter,  I  think  you  will  have  to  go  over  in  your 
own  minds  all  the  salient  facts  which  have  been  brought 
out  as  points  in  the  history  of  the  case,  and  to  aid  you  I 
shall  endeavour  to  recapitulate,  as  shortly  as  I  can,  what 
those  facts  are. 

Lord  Crawford  died  at  Florence  in  the  beginning  of 
December  1880  ;  his  body  was  brought  home  about 
the  24th  of  that  month,  and  deposited  in  the  vault  at 
Dunecht  on  the  29th  of  the  month.  The  vault  was 
closed,  the  crevices  between  the  flags  were  filled  up 
with  lime,  and  everything  was  done  which  at  that 
time  it  was  intended  to  do,  and  so  far  as  the,  veather 
would  permit  Indeed,  there  appears  to  havjj  been 
only  one  thing  which  could  not  be  performed  at  that 
time,  and  that  was  the  introduction  of  cement  into 
the  crevices.  The  weather  prevented  that  being  done. 
Another  thing  that  was  to  be  done,  apparently  after 
the  joints  had  been  cemented,  was  to  cover  the  flags 
with  earth,  and  to  sow  grass  seeds  in  the  earth,  in 
order  that  there  might  be  green  grass  growing  over  the 
entrance  to  the  vault.  But  all  that  was  done  in  Decem- 
ber 1880,  was  the  closing  up  of  the  entrance,  and  the 
jointing  with  lime  the  crevices  between  the  flags.  Now 
from  that  day,  the  29th  December  1880,  down  to  the 
29th  May  1881,  nothing  whatever  is  heard  of  the  vault 
or  of  anything  connected  with  the  vault.  But  on  that 
day,  which  was  a  Sunday,  the  housekeeper  on  her  way 
from  church  was  passing  by  the  vault,  and  was  struck 
with  the  smell  which  was  coming  out.  She  had  passed 
the  vault  frequently,  at  least  from  time  to  time,  but 
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1882.  had  never  been  sonsible  of  such  an  odour  before.  She 
Xou  8.  mentioned  the  matter  to  others.  The  smell  was  expe- 
rienced  by  others  on  the  following  day,  and  the  result 


HSj^omt,  was  that  all  Ijecame  satisfied  that  there  was  somethins 

Oct  2Sl  ^  24. 

..  .'-- —  by  which  the  smell  was  produced  within ;  but  it  led  to 
B^tniduL  DO  suspicion  that  there  had  been  any  interference  with 
anything  in  the  vault.  It  was  thought  that  the  joints 
were  merely  imperfect,  and  the  builder  was  commimi- 
cated  with.  He  was  sensible  of  the  smell,  and  he  pro- 
ceeded to  do  that  which  would  have  been  done,  but  for 
the  weather,  in  the  previous  month  of  December.  On 
the  1st  or  2nd  of  June,  therefore,  the  flags  were  jointed, 
earth  was  put  over  the  flags,  seeds  were  sown ;  and  then 
it  was  thought  that  everything  had  been  done  by  which 
any  exudation  of  odour  from  the  vault  would  be  pre- 
vented. Now,  with  regard  to  this  particular  date  in  the 
end  of  May  or  beginning  of  June,  there  was  more  im- 
portance attached  to  it  by  my  firiend  the  Solicitor- 
General  than  I  had  been  led  to  expect  He  seemed  to 
think  it  was  of  importance  to  the  case  of  the  prosecu- 
tion that  on  the  Friday  before,  the  night  between  th< 
Friday  the  27th  and  Saturday  the  28th,  or  between  th< 
Saturday  and  Sunday,  was  the  time  at  which  you  shoulc 
be  led  to  think  the  vault  had  been  entered  and  the  bodi 
taken  away.  A  nd  the  reason  why  he  was  disposed  to  attad 
importance  to  this  was  that  it  enabled  him  to  say  tha 
the  prisoner  at  the  bar  was  in  the  neighbourhood  at  thi 
time,  and,  therefore,  that  he  had  an  opportunity  so  to 
speak  of  taking  part  in  that  which  is  assumed  to  havi 
been  done.  And  there  is  no  doubt  that,  on  the  27th  o 
May,  it  is  abundantly  proved  that  the  prisoner  at  th' 
bar  came  out  upon  a  'bus  from  Aberdeen  .to  Waterton. 
that  he  left  the  'bus  at  Waterton,  passed  along  the  tun 
pike  for  a  short  distance  until  he  met  the  road  which 
called  the  Shoemaker  s  Brae ;  that  he  went  up  this  ro«^ 
although  how  far  we  do  not  know.  But  this  we  • 
know,  that  the  village  of  Echt  is  two  miles  from  Wat> 
ton,  and  that  the  policies  of  Dunecht  and  the  vault 
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between  these  two  villages.  Where  the  prisoner  went  1882. 
to  we  do  not  know ;  and  as  it  does  not  appear  that  the  nTs. 
importance  of  this  date  was  a  thing  that  was  known  to  aS? 
the  advisers  of  the  prisoner,  it  is  not  in  the  least  degree  lij^h  court. 

surprising  that  no  explanation  of  his  operations  on  that  — 

evening  has  been  furnished.  It  is  for  the  prosecutor,  if  slp^dSl 
the  prosecutor  is  to  attach  importance  to  the  matter,  to 
show,  if  he  can,  that  being  in  this  neighbourhood  Soutar 
engaged  in  the  accomplishment  of  the  purpose  for  which 
he  is  brought  to  trial.  But,  all  that  can  be  said  is  this, 
that  we  find  the  prisoner  in  this  neighbourhood  on  the 
27th  of  May ;  but  that  where  he  went  to^Hter  he  was 
seen,  and  how  he  was  engaged  until  he  returned  to  Aber- 
deen, we  have  so  far  no  knowledge  at  aU.  Apparently 
it  was  expected  that  evidence  to  the  efiect  that  the 
prisoner  had  made  arrangements  for  his  return  to  Aber- 
deen would  also  be  forthcoming,  but  nothing  of  the  kind 
was  established  by  any  answers  to  questions  put  to  wit- 
ness^. And  so  with  regard  to  this  day.  We  know 
nothing  whatever  except  that  the  prisoner  was  seen  at 
Waterton,  and  also  seen  on  the  road  from  Waterton  to 
Echt,  on  the  27th  May.  If  that  constituted  any  mate- 
rial part  of  the  case,  I  should  myself  have  thought  that 
the  case  was  poorly  established.  But  still  it  is  a  thing 
that  is  to  be  taken  into  consideration  along  with  other 
things,  and  you  will  deal  with  it  and  give  it  that  weight 
whidi  in  the  circumstances  you  think  it  entitled  to. 

Gentlemen,  it  was  said  that  that  27th  of  May,  or 
about  that  time,  must  be  taken  to  be  the  date  when  the 
vault  was  rifled,  because  the  odour  was  felt  or  noticed 
for  the  first  time  on  Sunday,  29th  May.  Now  the  odour 
that  was  noticed  was  what  has  been  described  as  a 
*  flowery  smell,'  as  that  of  decaying  of  flowers.  The 
witnesses  described  it  in  different  ways.  But  then  the 
gardener  told  us  that  the  smell  that  met  his  nostrils  was 
one  precisely  similar  to  that  of  arbor  vitcB,  a  kind  of 
wood  used  as  a  back  for  the  wreaths  put  upon  the  coffin 
when  it  was  put  into  the  vault.     Well,  if  that  was  to  be 
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1882.     the  explanation  of  the  thing,  there  would  be  no  reason 

nTs.     whatever  to  conclude  that  because  the  smell  was  en- 

soutar.     countered  on  the  29  th  of  May,  that  is  to  be  explained 

High  Court,  only  by  the  removal  of  the  body — by  the  rifling  of  the 

_: - coffin  and  by  the  exposure  of  something  to  the  atmoo- 

&^^ffi  phere  other  than  the  body,  which  the  coffin  contained. 
There  is,  however,  with  regard  to  that  matter  this  cir- 
cumstance that  the  prisoner  in  his  declaration  tells  us 
that  when  he  touched  the  body  his  hand  had  an  odour 
precisely  similar  to  that  which  he  says  was  afterwards 
described  to  him  by  the  witness  Cowe.  So  that  whether 
there  is  or  is  not  a  smell — a  flowery  smell  as  it  was  de- 
scribed by  some,  or  a  smell  of  arbor  vitcB  as  it  was 
described  by  others — it  cannot  but  be  admitted  or 
acknowledged  in  this  case  that  there  was  something  else 
that  had  a  smell,  if  the  prisoner  tells  us  the  fact  that 
when  he  came  upon  the  body,  and  touched  the  blanket^ 
and  removed  his  hand  from  the  blanket,  there  was  a 
smell  which  he  perceived  from  his  fingera  That  smellj 
he  says,  was  so  strong  that  it  remained  even  for  haJi 
a  day. 

But,  gentlemen,  while  I  have  noticed  these  things,  it 
does  not  appear  to  me  that  great  stress  need  be  laid  on 
the  question  whether  or  not  the  offence  was  committed 
between  the  27th  find  29th  of  May ;  or  whether,  as  is 
said  by  the  prisoner  in  his  declaration,  it  must  have 
been  in  the  end  of  April  or  the  beginning  of  May.  About 
that  time  it  seems  to  be  clear  the  outrage  was  committed ; 
and  the  question  is,  whether  committed  at  the  one  time 
or  the  other  time,  you  are  satisfied  upon  the  evidence 
that  the  prisoner  was  art  and  part  in  the  perpetration  of 
the  offence.  Now,  the  29th  of  May  is  the  first  occasion 
after  the  burial  on  which  any  attention  was  turned  by 
any  one  connected  with  the  Crawford  family  to  this 
vault.  What  is  the  next  thing  that  takes  place  1  On 
the  8th  September  1881  there  is  received  by  Mr  Yeatea 
a  letter  signed  *  Nabob,'  and  that  letter  is  in  these 
terms : — {Reads  first  Nabob  letter,  see  foot  of  page  66). 
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Now,  it  seems  to  me  to  be  quite  plain  that  the  person  1882. 
who  wrote  that  letter  knew  that  the  vault  had  been  ^Zs. 
rifled — that  the  body  had  been  taken  away  ;  and  it  may  soutaiv 
be  inferred  also  that  he  knew  where  the  body  had  been  High  court 
deposited.  That  is  plain.  But  more  than  that  is  plain.  ^^^  23  &  34. 
He  knew  quite  well  that  the  body  had  been  taken  away,  s^p^^. 
and  that  there  was  exuding  from  the  vault  a  smell  as  if 
of  decaying  flowers.  So  that  he  was  not  unfamiliar  with 
what  was  occurring  in  the  neighbourhood  of  Dunecht. 
But,  says  the  Solicitor-General  in  regard  to  this,  '  this 
is  precisely  the  thing  which,  in  the  circumstances,  would 
have  been  done  by  one  who  was  concerned  with  the 
taking  away  of  Lord  Crawford's  body.  They  took  the 
body  away  influenced  by  mercenary  motives — the  hope 
of  reward;  but  that  reward  never  could  be  obtained 
unless  the  fact  of  the  removal  was  brought  to  the  notice 
of  the  family ;  therefore  this  letter  is  written,  in  order 
that  the  family  might  be  led  to  the  knowledge  that  the 
vault  had  been  rifled.  That  is  the  way  in  which  the 
prosecutor  argues;  and  he  further  suggests  that  once 
they  knew  of  the  rifling  of  the  vault,  the  ofiering  of 
communications  would  be  attempted  with  those  who 
were  acquainted  with  the  place  where  the  body  was 
deposited,  and  a  reward  would  be  offered  for  the  acquisi- 
tion of  that  for  the  acquisition  of  which  the  offence  was 
committed :  for  reward  is  said  to  have  been  the  motive 
by  which  the  writing  of  that  letter  signed  by  '  Nabob ' 
was  actuated.  Now,  gentlemen,  there  can  be  no  "doubt 
that  the  purpose  of  this  letter  was  to  bring  the  taking 
away  of  the  body  to  the  knowledge  of  the  family.  They 
had  had  no  suspicions  of  it  up  to  that  time.  That  fact 
is  abundantly  proved  by  what  occurred  on  the  2nd  of 
June,  when  the  joints  of  the  flags  which  formed  the 
roof  of  the  entrance  to  the  vault  were  cemented,  and 
when  earth  was  put  upon  these  flags  and  sown  down 
with  grass.  Accordingly,  to  allow  the  family  of  Craw- 
ford to  remain  in  that  state  of  ignorance  would  certainly 
not  suit  the  purpose  of  the  perpetrators  of  the  offence. 
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1882.     The  body  might  lie  in  the  grave  as  it  had  been  deposited 

NoTa     there ;  but  the  perpetrators  would  be  none  the  better  for 

Soutar.     that.     It  was,  therefore,  indispensable  that  the  members 

High  Court,  of  the  Crawford  family  should  be  brought  to  know  that 

'  the  body  was  no  longer  in  the  vault  in  which  it  had 

Sepu^l  been  buried.  Accordingly,  this  letter  was  intended  to 
prompt  the  agent  of  the  family  immediately  to  make 
enquiry  into  the  subject — the  result,  of  course,  being 
that  the  abstraction  of  the  body  would  be  discovered. 
WeU,  gentlemen,  this  letter  produced  no  eflfect  on  the 
mind  of  Mr  Yeats.  He  communicated  with  the  person 
who  had  built  the  vault,  and  who  had  closed  it  in. 
But  that  man  had  such  good  faith  in  the  sufficiency  of 
his  work,  that  he  pooh-poohed  the  idea  that  this  could 
be  anything  else  than  a  very  silly  joke  and  a  very 
wicked  hoax.  So  that  this  attempt  to  bring  the  thing 
to  the  knowledge  of  the  Crawford  family  on  this  occa- 
sion signally  and  surprisingly  failed.  What  comes 
next?  A  communication  by  letter  to  the  agent  pro- 
duces no  eflfect;  and  something  that  will  admit  of  no 
hesitation  is  that  which  has  to  be  performed.  On  the 
1st  of  December  the  lid  of  the  vault  is  found  to  have 
been  opened.  One  of  the  flags  has  been  raised  upon 
one  side  to  the  extent  of  from  14  or  15  inches.  It  is 
supported  in  that  position  first  by  a  plank,  and  after- 
wards by  bits  of  wood  placed  between  the  plank  and 
the  flag,  and  in  that  position  the  roof  of  the  entrance  is 
allowed  to  remain.  It  is  done  during  the  night.  It  is 
done  obviously,  and  could  be  done  only  for  the  purpose 
of  bringing  with  absolute  certainty  and  without  fail,  to 
the  notice  of  the  family,  the  fact  that  the  vault  had  been 
rifled.  Now,  says  the  prosecutor,  that  is  the  prosecution 
of  the  plan  which  those  concerned  in  the  perpetration 
of  the  oflfence  must  have  resolved  on  even  from  the 
beginning.  Those  concerned  tried  first  one  expedient 
and  then  another.  They  tried  the  expedient  of  writing- 
the  letter  first;  and  when  that  failed,  they  actually- 
opened  the  roof  of  the  vault       And  there  was 
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mistake  and  no  failure  this  time.     The  family  were     1882. 
quickly  brought  to  the  knowledge  that  the  vault  had     nTs. 
been  rifled,   although  they  could   not   tell  when  the     souta? 
rifling  had  occurred,  much  less  where  the  body  had  High  court. 
been  deposited.     But  as  was  to  be  expected,  coming  ^!!l^iLj 
to  the  knowledge  that  the  body  had  been  removed,  sT^^. 
measures  were  at  once  taken  which  they  thought  would 
probably  lead  to  the  discovery,  if  not  of  the  depredators, 
at  least  of  the  place  where  the  body  was  to  be  found. 
And  thus  we  find  that  in  the  Aberdeen  Evening  Express 
of  the  6th,  of  the  9th,  of  the  13th,  and  of  the  29th 
December  1881,  which  is  the  month  in  which  the  lid 
of  the  vault  was  lifted,  several  advertisements  appear. 
The  advertisement  published  on  the  6th  December  is  in 
these  terms  {reads,  see  page  81).     That  is  an  invitation 
to   any  one  who  had   noticed   anything  suspicious  at 
Dunecht  in  the  course  of  the  previous  year  to  commu- 
nicate their  information.      And  what  appeared  on  the 
9th   was  this,  *  Nabob. .  Please  communicate  at  once.' 
(See  page  81.)   That  is  in  the  first  column  in  large  letters. 
The  second  of  the  *  Nabob '  letters  had  not  then  been 
written,  so  that  this  advertisement  must  have  referred  to 
the  letter  which  was  written  and  received  on  the  8th  of 
September;  and  the  person  who  wrote  that  letter,  if 
he  saw  this  advertisement,  would  know  very  well  that 
to  which  the  advertisement  referred.     But  immediately 
following   that  brief  request  appeared  this  advertise- 
ment {reads,  *A11  communications,'  &c.,  see  page  81). 
Here  is  an  invitation  to  communicate  with  Mr  Alsop — 
not  with  constable,  or  inspector,  or  any  of  the  authorities, 
but  with  Mr  Alsop,  who  was  at  Dunecht  at  the  time. 
That,  it  was  supposed,  would  afford  facilities  by  which, 
more  probably  than  in  any  other  way,  the  result  desired 
could  be  accomplished.     But  on  the  back  of  that,  at 
any  rate,   there  was  no    communication  with   Alsop, 
aldiough  not  very  much  later  a  letter  was  received  by 
him.     Now,  the  advertisements  which  appeared  on  the 
13  th  are  these,  and  this  is  important,  because  here  we 
find  the  first  hint  of  any  reward  {reads,  *  Fifty  pounds 
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1882.  reward,'  Ac.,  see  page  81).  Immetiiateiy  below  that  is 
X/iw  i  the  second  adverds^^ment,  which  appeared  in  the  paper 
Smsv.     of  the  dth,  relative  to  Mr  ALsi/p.  an-l  I  do  not  troable 


ffiffbcoort,  yon  with  r^adin^  it  a^rain.     Now.  fast  aboat  the  same 

— I time,   between  the  6  th  and  the   13th.  as  we  are  told 

%^Sd^  ^J  Constable  Bramiie,  there  was  eircniated  and  posted 
np  throughout  the  county  a  large  placard,  a  copy  of 
which  I  hold  in  my  hand.  It  was  in  tho^e  terms  {reads^ 
*  £600  reward,'  *c.,  see  page  81). 

Deax  of  Factltt. — I  think  that  placard  was  published 
about  the  30th. 

The  Judge. — I  understood  it  was  about  the  30th. 
At  all  events,  these  announcements  appeared  in  the 
Evening  Express  on  the  6thy  9th,  13th,  and  29tlL 

Lord  Craighill. — But  on  the  23rd  December  Mr 
Alsop  had  received  a  letter  in  the  following  terms : — It 
says  this  (reads  second  *  Nabob'  letter,  see  page  78). 
Now  that,  in  many  respects,  is  a  remarkable  communica- 
tion. It  shows  very  plainly  the  knowledge  of  the  person 
who  wrote  the  letter  with  regard  to  the  place  where  the 
body  was  deposited.  It  assumes  that  the  body  may 
be  taken  away,  and  that  the  writer  had  been  in  com- 
munication with  the  agents  of  the  family ;  and  last  of 
all,  in  the  postscript,  there  is  a  statement  which  is 
inconsistent  with  any  idea  that  those  who  were  the 
perpetrators  of  the  offence  were  cognisant  of  the  fact 
that  an  outsider  knew  that  the  offence  had  been  com- 
mitted. I  think  that  seems  to  be  plain  from  the  post- 
script. And  the  importance  of  that  you  will  probably 
take  into  consideration  when  you  come  to  inquire  who 
the  person  was  who  wrote  those  letters  under  the  name 
of  *  Nabob.'  And  there  is  no  doubt  about  who  that 
person  is.  It  is  the  prisoner  at  the  bar.  He  confesses 
that  in  his  declaration.  Therefore,  what  we  have  before 
us  now  is  the  fact  that,  so  early  as  8th  September  1881, 
the  prisoner  was  cognisant  of  the  fact  that  the  body  of 
Lord  Crawford  had  been  removed,  and  of  the  place 
where  it  had  been,  deposited ;  and  also  the  fact  that  on 
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December  23rd  he  was  aware  that  the  body  still  remained  1882. 
in  the  place  where  it  had  been  laid.  Then,  on  the  29th,  nTs. 
Mr  Alsop  published  this  advertisement,  and  on  the  30th  soutar. 
the  placard  1  have  read  was  circulated,  coupling  the  High  court 
reward  with  the  conviction  of  the  oflfenders.  And  there  ^^^* 
is  no  further  communication  between  *  Nabob '  and  any  sep^^. 
one  representing  the  family  of  Crawford. 

A  search,  however,  was  being  made  for  the  body.  It 
continued  for  fourteen  days  from  the  beginning  of 
December,  but  the  body  was  not  discovered;  and  the 
search  was  interrupted  by  the  fall  of  snow  which  began 
in  that  same  month,  and  remained  on  the  ground  until 
well  on  into  the  spring.  And  what  do  we  next  hear 
about  the  case?  It  ia  this.  That  there  is  a  conversation 
regarding  it  between  the  prisoner  and  a  man  named 
Philip,  a  shoemaker,  who  had  been  suspected  of  partici- 
pation in  the  commission  of  the  oflfenca  Philip  had 
been  judicially  examined,  and  had  been  returned  to 
prison,  but  the  evidence  upon  which  he  had  been  taken 
up  not  being  corroborated  by  other  evidence  which 
justified  his  detention,  he  was  liberated  by  the  authorities 
on  the  4th  of  March.  Soon  after  that,  he  is  seen  by  the 
prisoner  on  the  streets  of  Aberdeen.  The  prisoner  accosts 
him  ;  they  retire  into  a  public-house,  and  in  answer  to  a 
question  put  to  that  witness,  the  prisoner  is  informed 
that,  in  the  course  of  the  judicial  examination  of  Philip, 
the  prisoner's  name  was  introduced.  Ay,  and  more  than 
that,  the  prisoner  is  informed  that  Philip  had  expressed 
an  opinion  that  Soutar,  meaning  the  prisoner,  should 
have  been  in  the  place  from  which  he  (Philip)  had  come, 
meaning  the  prison.  Now,  it  looks  strange  that  nothing 
followed  upon  that  at  the  time;  but  it  is  far  more 
strange  that  evidence  of  that  kind  given  here  was  not 
followed  by  questions  directed  to  show  upon  what  know- 
ledge Philip  had  made  such  statements  to  the  authorities. 
Not  a  question  was  put  to  him  to  ascertain  the  grounds 
upon  which  that  opinion  rested.  You  heard  Philip 
examined,  and  neither  the  public  prosecutor  nor  the 
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1882.     counsel  for  the  prisoner  asked  him  a  single  questio 

nH.     about  that.       Thus  we   have  the  opinion   of    Phili 

Boutar.     recorded  that  Soutar  should  have  been  in  the  plai 

High  Court  whence  he  had  been  released.     Of  course,  I  do  not  sa 

^^*^'  that  that  should  mihtate  against  the  prisoner  to  an 

8^^   extent     But  one  would  have  thought  that  even  yestei 

day,  when  we  were  inquiring  into  this  matter,  it  woul 

not  have  been  too  late  to  ask  Philip  what  he  knew  abor 

the  prisoner.     No  question,  however,  was  put,  and  th 

only  surmise  we  can  form  on  the  subject  is,  that  supposin 

such  questions  had  been  put,  Philip  could  not  have  give 

any  explanation  which  would  have  justified  the  asking 

StiU  that  communication  between  Philip  and  Souta 

and  that  anxiety  exhibited  by  Soutar  to  ascertain  wha 

PUHp  h«l  said  igarftog  hta.  in  his  judieial  d^laratio. 

are  not  immaterial ;  because  it  suggests  this  question  t 

you,  whether  or  not,  if,  as  Soutar  says,  he  had  nothin^ 

to  do  with  the  perpetration  of  the  oflfence,  and  was  onl 

unwillingly  a  spectator  of  something  which  occurrei 

when   the  perpetrators  were   concealing  the  body,  h 

would  have  been  so  nervously  anxious  with  regard  t 

statements  which  might  have  been  made  by  any  on 

who  had  been   apprehended  on  suspicion.     That  wa 

soon  after  the  4th  of  March.     The  next  incident  w< 

have  in   connection  with  the  removal  of  the  body  1 

what  occurred  with  the  man  Machray.     He  was  by  m 

means   a  very   satisfactory  witness.      He  spoke   wit! 

hesitation,  and  his  answers  were  as  good  as  extorted 

Still,  we  must  take  his  evidence  as  we  find  it     He  is  i 

very  important  witness,  because,  not  in  the  spring,  bu 

in  the  month  of  July  1882,  he  went  to  the  authoritiee 

and  his  information  communicated  then  was  that  upoi 

which  the  prisoner  at  the  bar  was  taken  into  custody 

Now,  Machray  says  that  in  the  spring  of  this  yeaiv- 

probably  before  the  month  of  March — for  it  was  in  tha 

month  that  he  went  on  a  fishing  expedition  to  Braemai 

he  met  the  prisoner,  and  the  prisoner  told  him  that  h 

knew  where  the  body  of  the  Earl  of  Crawford 
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deposited.  Now,  gentlemen,  this  is  just  another  occa-  1882. 
sion  upon  which  this  man  (the  prisoner)  presses  his  nTs. 
knowledge  on  the  notice  of  others.  He  does  not  ask  soutax? 
liim  (Machray)  to  do  anything  at  that  time,  although  he  High  court. 

does  later  on.     After  Machray  returned  from  Braemar ^^^^ 

he  meets  the  prisoner  again,  and   they  have   several  se^^ 
interviews,   each  of  which  is  more  or  less  important. 
The  first  time  to  which  he  referred  in  his  examination 
was  the  14th  of  July.     On  that  date,  they  went  to  a 
public-house  kept  by  a  man  Wilson  in  Carmelite  Street, 
in  Aberdeen ;  and  not  only  is  there  a  repetition  then  of 
the  fact  that  the  prisoner  knew  where  the  body  was 
deposited,  but  there  is  a  request  that  Machray  should 
go  to  a  person  of  the  name  of  Cassells,  who  had  been 
employed  for  the  purpose  of  making  enquiries  relative 
to  the  body,  and  who  was  thought  to  be  in  communica- 
tion with  the  Crawford  family,  and  would  lead  to  the 
i^ption  by  the  prisoner  of  the  reward.     Machray  says 
he  went  to  CasseUs,  but  did  not  find  him.     He  says  that 
the  prisoner  and  he  met  again  on  the  following  day,  and 
that  he  (Machray)  again  went  to  Cassells,  but  did  not 
find  him.     And  these  succeeding  failures  to  find  the 
party  of  whom  they  were  in  quest  were  followed  by  a 
third  meeting  between  the  prisoner  and  Machray  on  the 
links  of  Aberdeen  on  a  Sunday.     This  resulted  in  a 
third  visit  by  Machray  to  CasseUs ;  and  after  a  third 
^ure  to  find  him,  Machray  went  to  the  police  office — 
tie  result  being  that  on  the  following  day  the  prisoner 
^te  taken  into  custody,  and  the  enquiries  which  have 
'^^^Ited  in  this  trial  were  immediately  begun.     Gentle- 
^^ti,  I  think  these  are  all  the  occasions  on  which,  up  to 
^'^e  time  when  the  prisoner  was  taken  into  custody,  there 
^  anything  discoverable  in  the  evidence  relative  to  the 
^^Xilt,  or  to  the  body,  or  to  those  by  whom  the  rifling  of 
^'^^  vault  had  been  committed. 

^ut  there  is  another  incident  to  which  reference  must 
"^  made,  for  upon  that  also  considerable  stress  has  been 
*^id.     I  refer  to  what  occurred  on  the  20th  September 
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1882.     in  Livingstone's  inn,  in  the  viUage  of  Echt     You  will 

nTs.     remember  that  a  man  named  Lawrie  happened  to  be  in 

Soutar?    that  village  on  that  day,  when  he  was  accosted  by  the 

High  Court  prisoner  at  the  bar ;    and  when   after  that  they  had 

Oct.  28  &  23.  adjourned  to  a  room  in  the  inn  for  the  purpose  of  taking 

^^^  refreshment,  the  prisoner  made  certain  suggestions,  of 

which  you  have  already  heard.      I  wiU  read  to  you 

Lawrie's    evidence  on  the  subject.      {Reads  Lawrie's 

evidence,  see  page  75.) 

Now,  the  value  that  is  put  upon  this  by  the  public 
prosecutor  is  this : — ^That  this  is  one  of  the  attempts 
which  were  made  previous  to  the  lifting  of  the  slab  at 
the  vault  in  December  1881,  or  in  the  end  of  November 
in  that  year,  to  bring  what  had  occurred  to  the  notice 
of  the  family.  The  prosecutor  thinks,  in  short,  that  this 
was  an  attempt  to  get  circulated  in  that  neighbourhood 
a  report  that  a  body  was  seen  to  be  deposited  in  the 
woods  of  Dunecht  a  short  time  before ;  and  that  by  the 
circulation  of  this  report,  the  prosecutor  holds  Soutar 
imagined  a  search  would  probably  be  instituted ;  and  that 
that  search  would  lead  to  what  was  desired  by  him — 
either  the  discovery  of  the  body,  or  the  discovery  of  the 
person  by  whom  information  might  be  given.  Of  course, 
gentlemen,*  that  is  not  very  direct  evidence,  but  it  is  a 
thing,  nevertheless,  which  you  are  to  take  into  consider- 
ation as  being  one  of  those  mysterious  communications 
which  were  made  from  time  to  time  by  the  prisoner  at 
the  bar. 

The  real  thing,  however,  upon  which  the  result^ 
according  to  my  opinion,  will  come  to  depend  is  this^ 
whether  or  not  the  knowledge  which,  at  the  latest,  was 
possessed  by  the  prisoner  in  September  1881  is  to  be 
looked  upon  as  communicated  to  him  in  the  way  which 
he  has  explained  in  his  declaration.  It  is  quite  true, 
gentlemen,  that  a  person  who  is  accused,  as  Soutar  is 
here  accused,  is  not  bound  to  make  any  commimication. 
whatever.  He  is  entitled  to  remain  silent,  and  if  the 
case  can  be  proved,  then,  of  course,  he  will  be  found 
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guilty.     If  it  cannot  be  proved,  then,  of  course,  he  is     1882. 
not  to  be  blamed.     But  there  are  many  cases  when  it  is     n^. 
obviously  the  interest  of  the  prisoner — indeed  it  is  almost     souta? 
always  a  matter  of  necessity  with  the  prisoner —  that  he  HighCourL 
should  make  some  statements,  for  the  purpose  of  escap-  ^    ' 

ing  the  imputation  of  guilt.     If  the  prisoner  at  the  bar,  gS^p^^bSI 
or  any  other  person,  is  found  in  the  month  of  September 
1881,  or  December  1881,  or  at  any  particular  time  before 
this  thing  ia  known  to  the  family,  or  to  anybody  except 
those  presumably  concerned  in  the  perpetration  of  the 
offence,  is  found  to  be  cognisant  of  the  removal  of  the 
\)ody,  then,  says  the   public   prosecutor,  it   is   hardly 
poesible  to  escape  from  the  conclusion  that  a  person 
possessed  of  such  knowledge  as  Soutar  had  must  himself 
have  been  concerned  in  the  commission  of  the  crime. 
The  prisoner,  therefore,  was  brought  before  the  Sheriff, 
and  he  had  the  opportunity  of  making  explanations  on 
this  subject     Accordingly,  he  made  a  communication 
in  the  terms  which  I  shall  read  ;  and  what  you  must 
detenmne,  after  you  make  up  your  minds  as  to  what 
^as  said  by  him,  is,  whether  or  not  you  are  to  accept 
^  that  as,  in  the  circumstances,  a  sufficient  account — 
*  reasonably  credible  account — of  the  way  in  which  he 
'^^me  possessed  of  the  information  of  which  he  un- 
doubtedly was  possessed.     The  first  examination  of  the 
prisoner  takes  place  on  the  1 7th  July,  and  what  he  says 
*t  that  time  is  this  {reads  declaration,  see  page  82). 

Now,   gentlemen,   that   is  what   has    been    said   by 

^^^   prisoner.     He   was   in  the  woods   in   the   end   of 

-^pril  or  the  beginning   of  May — ^for  that  is  the  time 

^^ntioned  in  his  declaration — he  was  there  in  pursuit 

^*  game,  when  he  disturbed  men  who  were  engaged  in 

^^UceaUng  what  turned  out  to  be  the  dead  body  of  a 

^^IL     They  threatened  his  life;  they  allowed  him  to 

^^^iape,  but  they  made  him  at  the  same  time  aware  that 

^  ^ver  he  should  give  any  information  relative  to  what 

^^^kiurred,  they  would  take  his  life,  if  he  was  on  the  face 

^f  the  earth.   Now  what  ia  said  by  the  prosecutor  in  refer- 
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1882.     ence  to  that  is,  that  this  is  an  explanation  which  cannot 

vZl.     be  received,  because  in  itself  it  is  perfectly  incredible. 

So^to?     Well,  it  is  a  very  improbable  thing,  gentlemen.     There 

Bigh  Court,  is  no  doubt  about  that.     But  the  question  is,  whether 

—hj  possibility   such    things    might    occur.     The   thing 

SepuiSrl  "f^iight  have  happened  ;  and,  of  course,  if  the  prosecutor 
throws  on  the  prisoner  the  burden  of  bringing  evidence 
to  show  that  what  is  in  itself  very  improbable  actually 
occurred,  it  is  perfectly  plain  from  this  explanation  that 
the  prisoner  can  derive  no  benefit.  But  upon  the  bare 
circumstance  of  improbability,  you  may  probably  think 
it  would  be  a  harsh  thing  to  conclude  that  the  prisoner's 
statement  might  not,  after  all,  be  consistent  with  the 
truth.  But  there  is  more  in  the  case  than  that.  And 
the  first  thing  that  struck  me  with  regard  to  that  was 
this.  It  is  not  merely  the  improbability  of  the  story  in 
itself,  but  the  further  improbability  that  this  man,  let 
loose  as  he  was  in  that  way,  should  have  thought  it 
worth  his  while  to  go  back  to  the  place  for  the  purpose 
of  discovering  that  deed  in  which  the  four  men  had  been 
engaged ;  nay  more,  and  that  he  should  so  readily  have 
found  the  dead  body  which  they  had  been  engaged  in 
burying.  He  says  it  was  covered  with  a  heap  of  rubbish. 
Well,  if  it  was  left  covered  up  by  a  heap  of  rubbish,  the 
men  must  have  come  back  again.  But,  then,  at  a 
subsequent  part  of  his  declaration  he  states  that  he  was 
not  familiar  with  this  part  of  the  wood.  Yet  it  does 
seem  a  strange  thing,  that  after  hunting  for  two  hours 
in  other  parts  of  the  wood  he  should  so  readily  find  his 
way  to  the  place  where  the  body  was  concealed.  It  is 
perfectly  certain  that  unless  something  was  done  to  that 
body  after  the  first  time  he  was  there,  he  could  not  soi 
readily  have  found  it.  Because  the  witness,  Michael 
Fraser,  the  gamekeeper,  who  was  one  of  those  ultimatelji 
concerned  in  the  finding  of  the  body — who  made  searcU 
in  the  beginning  of  December  about  the  same  spot  wher^ 
it  was  ultimately  found — says  that  there  was  no  externa 
indication  whatsoever  that  the  body  lay  in  that  position 
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I  pray  you  to  observe,  gentlemen,  that  while  the  prisoner  1882. 
says  he  was  confronted  by  those  men — that  he  was  nTI 
threatened  by  them — lie  does  not  pretend  that  at  that  soutar. 
time  he  got  any  knowledge  whatever  of  what  the  body  High  Court. 

was,  or  whose  it  was.     There  had  been  no  whisper,  he  — 

says,  of  the  Earl  of  Crawford — no  whisper  of  any  name ;  sepuiSl 
and  so,  although  he  came  to  know  from  that  which  was 
said  and  done,  that  there  had  been  a  body  buried  there, 
yet  he  gained  no  information  whatever  as  to  the  rifling 
of  the  vault,  or  the  removal  of  Lord  Crawford's  body 
from  that  vault.     Yet  we  know  that  in  the  month  of 
September  he  was  possessed  of  that  information.     Now, 
gentlemen,  how  was  that   information  obtained?     He 
proceeds  to  tell  us  that ;  for  what  he  says  is  this  (reads 
Cowe's  evidence,  top  of  page  75).     You  thus  see  that  he 
became  aware,  from  that  communication  which  was  made 
to  him  by  the  witness  Cowe  for  the  first  time  in  the 
^nonth  of  July,  that  there  had  been  a  rifling  of  the  vault. 
To  make  quite  sure  that  he  made  no  mistake,  he  went 
^^t  again  and  saw  the  body,  however ;  and  if  you  are  of 
opinion  on  the  evidence  brought  forward  that  this  part 
^f  the  statement  is  inconsistent  with  the  truth,  then  you 
^^  left  in  this  position,  not  only  that  you  have  the 
Prisoner's  knowledge  of  the  fact  that  Lord  Crawford's 
^^y  was  taken  away,  without  his  being  able  to  show 
you  how  the  knowledge  was  acquired,  but  you  have  this 
Either  fact  that  the  story  that  he  tells  is  disproved  by 
*he  witness  from  whom  he  says  he  obtained  the  informa- 
tion.    You   thus  see  that   a   great   deal   in   this   case 
^^pends   on   the    evidence   Tvhich    was    given   by   the 
^^itness  Cowe.     Now  what  you  have  to  determine  upon 
^-tie  evidence  of  Cowe  is  this,  whether  it  amounts  to  a 
^^gative  of  the  questions  put  by  the  prosecution,  or 
^"liether  Cowe  shelters   himself  behind   the   statement 
^a.t  he  does  not  remember  ever   communicating  the 
^^tire  truth  of  which   he   is  possessed.      He  is  quite 
^^^»^tain  about  the  benzoline.     He  is  certain  that  he  never 
^^^Btioned  that  word  to  any  one.     But  what  was  said 

VOL.  v.  H 
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1882.     by  the  Dean  of  Faculty  on  that  point  was,  that  Co  we 

N^.      does  not  give  a  decided  '  No '  to  any  of  these  questions 

Soutan     at  all.     The  Dean  of  Faculty  says  he  simply  states,  *  I 

High  Courti  don't  remember/  or  *  I  am  not  aware.'     Now,  gentlemen, 

Oct  28  &  24. 1^  -g  ^^j,  y^^  ^  gg^y  whether  you  consider  these  answers 

s^pilS^.  satisfactory  or  not.  Do  you  think  the  things  could 
have  occurred,  and  yet  that  they  might  have  been 
forgotten?  That,  in  my  opinion,  is  hardly  probable. 
But  what  you  have  to  determine  is,  whether  or  not  the 
answers  given  by  this  man  Cowe  to  the  questions  relative 
to  what  passed  between  him  and  the  prisoner  at  the  bar 
amount  to  a  negative  of  the  statement  which  is  made  by 
the  prisoner  in  his  declaration.  If  you  do  not  think 
there  is  a  contradiction  in  this  matter  of  the  state- 
ment in  the  declaration  which  the  prisoner  makes 
relative  to  the  source  from  which  he  obtained  his 
information,  that  is  a  most  important  point  for 
the  defence.  If,  on  the  other  hand,  you  should  be 
of  opinion  that  this  part  of  the  prisoner's  statement  is 
contradicted,  and  that  he  is  not  telling  the  truth  when 
he  says  that  he  was  first  informed  relative  to  the 
rifling  of  the  vault  in  the  course  of  the  conversation 
which  took  place  between  him  and  Cowe,  then,  I 
think,  you  will  find  it  difficult  to  come  to  any  *  other 
conclusion  than  that  the  prisoner  was  possessed  of  guilty 
knowledge — by  which  I  mean  a  knowledge  which  was 
derived  only  from  participation  in  the  commission  of 
the  crime.  Believe,  then,  Cowe  or  not,  and  you  will 
truly,  as  I  think,  come  to  the  conclusion  upon  that* 
question  upon  which,  it  may  be,  the  result  of  the  case 
dependa  Gentlemen,  you  must  take  all  that  inter 
account,  as  you  will  take  all  into  account  which  occur- 
from  the  first  to  last.  No  one  else  seems  to  be  inte^ 
fering  in  the  case  at  that  time  except  the  prisoner ; 
he  alone  seems  to  be  possessed  of  the  knowledge,  whii 
he  seeks  to  make  use  of  in  the  very  way  in  which 
perpetrator  of  the  crime  must  have  contemplated 
carrying  out  his  object :   for,  as  I  have  said,  the  h< 
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of  reward  must  have  been  the  motive  which  led  to  the     1882. 
commission  of  the  crime.  nTs. 

Gentlemen,  that  is  the   case.     I   am   sorry   I   have     soutJ" 
occupied  so  much  of  your  time  in  going  over  the  facts,  High  Court, 

and  in  reading  to  you  that  which  was  laid  before  you  — 

in  the  course  of  yesterday's  proceedings.     But  the  case  ^^!S^ 
is  of  great  importance,  and  I  was  anxious  to  give  you 
every  assistance  I  could  render.     I  am  far  from  saying 
the  case  is  one  not  of  difficulty,  but  you  must  solve  it 
as  best  you  can.     You  must  consider  everything ;  and 
if  you  come  to  the  conclusion  that  the  prisoner  is  guilty 
— if  you  are  satisfied  of  that,  in  consequence  of  the 
coiirse  he  followed,   in  consequence   of  the  letters  he 
WTTotd,  in  consequence  of  your  disbelief  of  that  declara- 
tion which  he  made — then,  the  verdict  which  you  will 
rotum  wiD,  of  course,  be  a  verdict  of  guilty.     If,  on  the 
otter  hand,  you  have  doubts  about  any  material  fact — 
navich  more,  if  after  putting  everything  together  you 
b^ave  still  a  doubt  whether  you  will  be  warranted  in 
convicting  the  prisoner,  your  duty — for  the  law  requires 
it — is  to  acquit  the  piisoner.     But,  gentlemen,  I  need 
t^ajdly  warn  you  not  to  indulge  in  doubts  of  a  fanciful 
character.     Nor  need  J  ask  you  to  try  to  grapple  with 
*^h€  question  whether  the  prisoner  is  innocent  or  guilty. 
If  you  can  come  to  the  one  conclusion  or  the  other,  you 
^^ght  to  do  it.     It  is  only  after  making  the  best  eflfort 
that  you  can  to  answer  *  yes '  or  '  no '  to  the  question  of 
S^ilt  or  innocence  that  you  need  to  take  refuge  in  that 
^iich   is   a  legal  verdict,  viz.: — a  verdict   by  which 
the  prisoner  shall  be  acquitted,  because  you  doubt  the 
^^fficiency  of  the  e\'idence.     If  you  do  doubt,  then  the 
Prisoner  is  entitled  to  a  verdict  by  which  he  shall  be 
^^uitted.     That,  gentlemen,  is  aU  that  I  have  to  say  at 
P^'^sent     You  will  be  good  enough  to  retire  and  con- 
^^^er  all  that  you  have  heard,  and  make  up  your  minds 
^Pon  it;   and  when  your  mind  is  made  up,  you  will 
port  the  verdict  at  which  you  have  arrived,  according 
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1882.     to  your  idea  of  what  is  the  truth  and  the  justice  of 

No.  8.      the  case. 

soutan         The  following  was  the  verdict.    The  jury  unanimously 
Hi^hCom^  find  tlic  prfsonei  guilty  as  libelled.. 
Pot.  23  &  24.      Lqjjd  Craighill. — Havc  you  anjrthing  to  say,  Dean 

slSruYcJ^^f.  of  Faculty?     . 

The  Dean  of  Faculty. — Nothing,  unless  your  Lord- 
ship desires  my  aid  as  to  precedents. 

Lord  Craighill. — 1  shall  be  obliged  to  you  if  you 
can  mention  any  precedents.  The  only  one  I  could  find 
was  one  having  reference  to  the  opening  of  graves. 

The  Dean  of  Faculty. — The  usual  sentence  has,  I 
think,  been  one  of  imprisonment.  There  w^as  one  case 
under  the  old  form  where  the  prisoner  preferred  to  be 
banished. 

Lord  Craighill. — Is  there  any  case  of  breaking  into 
a  vault  ? 

The  Dean  of  Faculty. — I  do  not  know,  so  far  as 
decency  is  concerned,  if  that  makes  any  difierence. 

Lord  Craighill. — I  don't  know  that  it  does,  but  it 
shows  more  determination. 

Mac^ay,  A.D. — I  have  looked  at  the  precedents;  and 
while  I  concur  that  the  sentence  has  generally  been  one 
of  imprisonment,  I  submit  that  this  case  is  of  a  kind 
entirely  different.  Almost  all  of  the  cases,  with  only  a 
few  exceptions,  refer  to  cases  of  snatching  bodies  for  the 
purposes  of  anatomical  examination. 

The  Dean  of  Faculty. — Or  sale,  which  is  rather 
worse. 

Mackay,  A.D. — There  is  one  case  of  taking  a  body 
from  a  house.     Mackenzie,  Inverness,  May  1733.     Bur- 
nett's Criminal  Law,  p.  124,  foot-note. 

The  Dean  of  Faculty. — That  is  theft. 

Mackay,  AD. — It  was  dealt  with  as  a  separate  cas^ 
I  am  not  able  to  refer  your  Lordship  to  any  case  of  ^ 
vault  being  broken  into. 

Lord  Craighill,  in  sentencing  the  prisoner,  said- 
Any  case  of  this  kind  is  a  great  outrage  upon  publi( 
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decency,  and  upon  the  feelings  of  the  relatives  who  sur-  1882. 
vived.  One  can  scarcely  imagine  any  offence  more  cruel  noTs. 
or  more  mercenary  as  regards  surviving  relatives.  Many  souta? 
would  prefer  personal  injury  to  that  mental  agony  which  High  court 

has  been  inflicted  by  your  misconduct.     And  it  is  not  — 

merely  that  that  agony  was  inflicted  as  one  sharp  pang,  sepukiSf. 
but  it  was  maintained  for  so  long  a  time,  and  that  too 
obviously  for  the  purpose  of  obtaining  in  the  end  the 
reward  that  could  not  sooner  be  obtained,  because  it  was 
steadily  withheld.  The  body  is  taken  away  in  the 
month  of  April,  and  the  family,  fortunately  for  tliem- 
selves,  are  in  ignorance  of  the  outrage  until  the  follow- 
ing December.  For  your  own  purpose,  by  and  bye, 
communication  was  made  to  the  effect  that  the  body 
might  be  found,  but  notwithstanding  all  the  searches 
which  were  prosecuted,  it  was  not  until  the  month  of 
July,  and  after  you  had  been  taken  into  custody,  and 
after  your  judicial  examination  before  the  Sheriff,  that 
the  body  was  recovered,  and  their  agony  terminated. 
But  from  December  until  that  time  they  were  left  in 
the  miserable  condition  of  having  been  made  aware  that 
the  vault  had  been  rifled,  and  that  the  body  of  Lord 
Crawford  was  still  beyond  their  reach.  What  they  must 
have  suffered  we  may  imagine,  although  I  believe  it 
vould  be  difficult  to  imagine  the  full  extent  of  their 
^ony.     I  know  well,  as  has  been  said,  for  I  was  look- 

• 

^g  at  the  matter  myself,   that  imprisonment  is  the 
severest  punishment  that  has  hitherto  been  awarded  for 
^  offence  of  this  description,  as  I  have  no  doubt  that  in 
^h  of  those  cases  where  imprisonment  was  given  im- 
prisonment was  the  appropriate  sentence.     But  when  I 
'ook  at  this  case,  at  the  coolness,  the  determination,  the 
Perseverance,  the  continuous  heartlessness  of  the  pro- 
^^e^ding — when  I  look  at  its  cold-blooded  and  mercenary 
^^'^^racter ;  and  when  I  remember  also  that  the  strength 
^f  this  vault  was  that  which  was  violated,  I  cannot 
'^^Ip  thinking  that,  of  its  class,  this  is  a  case  by  itself, 
^d  that  what  was  adequate  punishment  in  those  pre- 
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1882.     vious  cases,  where  the  same  character  of  oflFence  was 

No.  8.     punished,    might   not  be,   and  in  my   opinion  is  not, 

Soutar.     adequate  punishment   on   the   present   occasion.      The 

High  Court,  Sentence  of  the  Court  is  that  you  be  subjected  to  penal 

Oct.  23  &  24.  -4.    J     r  •     i      rn 

servitude  tor  a  period  of  five  years. 

SepuicSl       Sentence,  five  years'  penal  servitude. 


Present, 

The  Lord  Justiob-Clerk, 

Lords  Young  and  Craighill. 

James  Roberts,  Suspender. — Rhind. 

AGAINST 

WujJAM  Horn  Henderson,  Eespondent— J^ranc?. 

Sheriff — Jurisdiction  —  Perjury  —  Declaration  of  Infamy  — 
Separation   of  parts  of  a   Sentence — Evidence,    Shorthand 
Writer's  Notes  of — Statute   37   and   38  Vio.   c.    64,  sec.  4 
(Evidence  Further  Amendment  (Scotland)  Act   1874) — Sheriff- 
Court,    Eecording    Evidence    in  —  Indictment  —  Sentence  — 
Witnesses,  Dictating  Evidence  of — Shorthand  Writer's  Notes 
— Suspension. — Held  in  a  suspension  of  a  conviction  and  sentence 
pronounced  in  the  Sheriff-Court  upon  a  charge  of  perjury,  to  which 
sentence  a  declaration  of  infamy  was  added,  that  it  was  incompetent 
to  pronounce  such  a  declaration  in  the  Sheriff-Court,   but  that 
being  separable  from  the  rest  of  the  sentence  it  might  be  expunged 
therefrom  without  vitiating  the  whole,  and  on  the  motion  of  the 
respondent,  the  Procurator-Fiscal,  it  was  allowed  to  be  expunged, 
accordingly. 

A  criminal  libel  before  a  Sheriff  and  a  jury  which  charged  the  crim* 
of  perjury  committed  in  a  civil  action  before  a  Sheriff  did  not 
forth  the  ipsissima  verba  of  the  deposition  upon  which  the  cha 
was  founded,  but  the  tenor  thereof  according  to  the  shorthaEiz 
writer's  notes;  and  it  appeared  from  the  evidence  adduced 
the  trial  that  the  Sheriff  in  the  civil  action  had  not  himeB^ 
'  dictated  to  the  shorthand  writer  the  evidence  he  was  to  reco 
as  directed  by  the  *  Evidence  Further  Amendment  (Scotland) 
1874,*  but  that  the  deposition  had  been  taken  down  in  presence  c 
the  Sheriff  in  the  manner  which  is  in  use  in  the  Court  of  Session 
It  was  objected  in  a  suspension  that  the  ipsissima  verba  of  tfa 
deposition  on  oath  not  being  set  forth  in  the  libel,  the  latter  wa.^ 
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irrelevant ;  and  that  as  the  dep>osition  had  not  been  taken  down  in      1882. 
the    manner    required  by   section   4   of  the   'Evidence   Further       - — " 
Amendment  (Scotland)  Act/  1874,  there  was  no  proper  record     Roberts 
thereof,  and  no  legal  foundation  for  the  charge.     Held  that  no  sub-  Henderson. 

stantial  irregularity  having  been  committed  in  the  proceedings,  — ; 

suspension  of  the  conviction  ought  to  be  refused.  Oct.  25. 

Observations  on  the  mode  of  recording  evidence  in  civil  cases  in  r .  j.^ 

Sheriff-Courts. 

This  was  a  Bill  of  Suspension  and  Liberation  at  the 
instance  of  James  Roberts,  mason,  Bathgate,  who  was 
tried  before  one  of  the  Sheriflf-Substitutes  of  the  Lothians 
(George  Fisher  Melville,  advocate)  and  a  jury  on  28th 
August  1882  upon  a  criminal  libel  at  the  instance  of 
the  respondent,  William  Horn  Henderson,  Procura- 
tor-Fiscal of  Court,  which  charged  the  crime  of  perjury, 
and  upon  which  a  conviction  and  sentence  was  pro- 
noimced,  sentencing  the  suspender  to  four  months  im- 
prisonment with  hard  labour,  and  decerning  and  declar- 
ing him  *  infamous  and  incapable  of  holding  any  public 
trust  or  of  passing  upon  any  inquest  or  assize  in  all  time 
coming.' 

The  libel  set  forth  that  the  suspender  when  adduced 
and  examined  on  24th  October  1881  as  a  witness  for 
Mary  Moflfat  of  Bathgate,  the  pursuer  in  an  action  of 
filiation  against  him,  and  also  when  adduced  and 
examined  on  his  own  behalf  as  defender  in  said  action, 
knowingly,  wilfully,  and  falsely  swore  and  deponed  to 
facts  and  circumstances  contrary  to  the  truth,  knowing 
the  same  to  be  so.  The  minor  proposition  of  the  libel 
did  not  specify  the  words  used  by  the  suspender  Roberts 
in  his  said  deposition  on  oath,  but  set  forth  the  sub- 
stance only  of  the  deposition.  It  was  stated  in  the  Bill 
of  Suspension,  and  admitted,  that  the  deposition  of  the 
suspender  along  with  that  of  the  other  witnesses  in  the 
proof  in  the  civil  action  was  taken  down  by  a  shorthand 
writer  duly  sworn  in  presence  of  the  Sheriflf-Substitute 
(Francis  Home,  Advocate),  but  that  he  did  not  dictate  to 
the  shorthand  writer  the  terms  or  words  of  the  suspender's 
deposition  or  those  of  any  of  the  other  depositions  taken. 
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1882.     It  was  also  admitted  that  the  suspender,  in  his  judicial 

NoTq.     declaration  emitted  with  reference  to  the  charge  of  per- 

V,       jury>  hiad  adhered  to  the  shorthand  writer's  notes  of  the 

en  eraon.  ^^jpQgjjj^Qj^  qj^  q^^]^  c^  corrcct  after  having  had  them  read 

Set  25!*^  over  to  him,  and  that  these  were  embodied  in  the  libel. 
Soap.  &  uh.  Rhind,  for  the  suspender. — It  was  incompetent  and 
illegal  to  pronounce  a  declaration  of  infamy  in  a  case 
before  the  SheiiflF  Court.  Such  a  sentence  extends 
beyond  the  limits  of  the  jurisdiction  of  the  Sheriff.  He 
is  not  entitled  thereby  to  extend  his  jurisdiction.  Mart 
and  othei's  v.  Stuart,  High  Court,  February  4,  1881  ; 
Couper,  voL  iv.,  p.  407;  Justice-Clerk's  opinion,  p.  416. 
And  as  tliat  part  of  the  sentence  cannot  be  separated 
from  the  rest,  the  whole  sentence,  we  submit,  falls  on 
this  ground  to  be  set  aside. 

Brand,  for  the  respondent,  the  Procurator-Fiscal — 
This  ground  of  suspension  is  not  mentioned  in  the  BilL 
It  was  not  raised  in  tlie  case  of  Mai^r  and  others  quoted, 
and  the  judgment  upon  the  point  in  that  case  was  pro- 
nounced merely  obiter.  The  old  Statute  1555,  c.  47, 
did  not  restrict  this  punishment  to  the  Court  of 
Justiciary,  and  since  then,  although  the  practice  has 
not  been  uniform,  the  declaration  htis  been  added  by 
many  Sheriffs  to  the  sentences  pronounced  by  them  in 
cases  of  perjury.  Lord  Adam,  when  Sheriff  of  Perth, 
was  in  the  habit  of  adding  it  to  the  sentences  in  the 
Sheriff  Court  there,  and  of  restricting  its  operation  to 
that  county.  At  all  events,  it  is  quite  separable  from 
the  rest  of  the  sentence,  and,  looking  to  the  doubt  on 
the  subject,  I  move  the  Couit  to  be  allowed  to  expunge 
it. 

Rhind,  for  the  suspender,  objected  that  the  whoL 
sentence  ought  to  stand  or  fall.  Paley  on  Summar- 
Convictions,  6th  edition,  p.  287. 

The  Court  held  that  the  declaration  of  infamy  w^  5 
separable  from  the  rest  of  the  sentence,  and  it  was  allow  c 
to  be  deleted  accordingly.     (See  Interlocutor,  p.  123.) 

Rhind,  for  the  suspender  objected  further. — It  \ea 
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proved  at  the  trial,  and  it  is  not  disputed — indeed  it  will  be  1882. 
seen  on  the  face  of  tlie  shorthand  writer's  notes — that  the  noTd. 
deposition  on  oath  for  which  the  suspender  was  convicted 
was  not  taken  in  the  mode  required  by  law.    The  evidence 


V, 

Henderson. 


in  the  filiation  case  was  taken  by  a  shorthand  writer,  and  ^ct.  26^* 
although  the  Sheriff-Substitute  was  present  at  the  taking  susp.  &  Lib. 
of  the  proof,  he  neither  took  down  the  evidence  himself 
nor  did  he  dictate  to  the  shorthand  writer  the  words  of 
the  depositions,  as  required  by  section  4  of  37  and  38 
Vic,  c.  64,  'The  Evidence  Further  Amendment  (Scot- 
land) Act,  1864.'^  The  shorthand  writer  was  allowed  to 
record  what  he  pleased.  There  was  no  legal  record  of 
the  deposition  on  oath.  The  oath  was  not  taken  down 
according  to  law  or  custom,  and  the  notes  were  not, 
therefore,  legal  evidence  of  even  the  substance  of  the 
oath,  and  such  an  oath  as  could  form  the  foundation  of 
a  charge  of  perjury.  The  suspender  could  not  have  such 
a  deposition  read  over  to  him  and  signed.  If  the  Sheriff 
did  not  himself  take  down  the  words  of  the  oath  and  read 
them  to  the  accused  at  the  time,  he  ought  to  have  dictated 
them  to  the  shorthand  writer.  Dictation  is  substituted 
for,  and  comes  in  place  of,  the  reading  over  of  the  oath 
to  the  accused.  Further,  the  ipsissima  verba  of  the 
deposition  are  not  inserted  on  the  libel.  Robert  Max- 
well, High  Court,  January  31,  1865  ;  Irv.,  vol.  v.,  p.  64  ; 
Hume,  voL  i.,  p.  371  ;  Alison,  vol.  i.,  p.  474. 

Brand,   for  the  respondent. — The   agents   for   both 

1  Statute  37  and  38  Vic,  c.  64,  *  Evidence  FurtLer  Amendment 
(Scotland)  Act,  1S74,'  section  4.  In  every  case  of  a  proof  in  a  civil 
caose  or  proceeding  in  a  SLerifif  Court  in  Scotland,  and  in  every  case 
of  evidence  being  taken  in  any  such  cause  or  proceeding  to  lie  in 
retewtiSj  the  following  provisions  shall  have  effect: — *It  shall  be 
competent  to  the  Sheriff,  on  the  motion  of  any  party  to  the  cause  or 
proceeding  and  if  he  sees  fit,  to  cause  the  evidence  to  be  taken  down 
and  recorded  in  shorthand  by  a  writer  skilled  in  shorthand  writing, 
to  whom  the  oath  de  fideli  administratione  shall  be  administered, 
provided  that  the  Sheriff  shall  himself  dictate  to  the  shorthand  writer 
the  evidence  which  he  is  so  to  record,  and  a  note  of  the  documents 
addaoed,  and  any  admissions  made  by  the  parties.' 
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1882.  parties  were  quite  satisfied  at  the  time  with  the  mode  in 
N^.  which  the  evidence  was  taken  down  in  the  civil  case,  and 
the  shorthand  writer's  notes  were  not  the  only  evidence 
of  the   oath   adduced  at  the  trial.     Besides  the  notes 


V, 

Henderson. 


^^^^t^'  themselves,  there  was  the  evidence  of  the  shorthand 
SumTiiu  writer  himself,  also  that  of  the  agents  on  both  sides^  all 
of  whom  concurred  in  deponing  to  their  correctness. 
Moreover,  the  suspender  himself,  in  the  judicial  declara- 
tion emitted  by  him  with  reference  to  the  charge  of 
perjury,  declared,  after  having  had  the  notes  read  over 
to  him,  that  they  were  correct,  and  he  adhered  to  them 
as  containmg  his  deposition  on  oath  in  the  civil  action. 
We  contend  that  'The  Evidence  Further  Amendment 
(Scotland)  Act,  1864,'  does  not  impose  the  duty  upon 
Sheriffs  of  dictating  to  the  shorthand  writer  every  word 
that  is  to  be  taken  down.  The  word  *  dictate '  in  the 
enactment  in  section  4  must  be  construed  reasonably ; 
and  if  the  Sheriff'  is  present  during  the  whole  taking  of 
the  proof,  exercising  a  close  supervision,  telling  the  short- 
hand writer  when  to  take  down  verbatim  what  is  said, 
when  to  take  down  the  question  as  well  as  the  answer, 
and  when  to  leave  out  parts  and  abbreviate  the  proo^  as 
is  done  in  the  Court  of  Session,  that  amounts  to  dictating 
in  the  sense  and  spirit  of  the  enactment.^  In  the  Sheriff' 
Coijrt  in  Glasgow  dictation  is  never  practised.  It  is 
also  sufficient  that  the  substance  of  what  is  contained  in 
the  notes  be  set  forth  in  the  libel. 

The  Lord  Justice-Clerk. — We  are  not  inclined  to 
interfere  here  with  the  verdict  of  the  jury  after  full  trial, 
and  the  sentence  of  the  Court  which  followed ;  but  at  the 
same  time  we  think  that  the  matters  which  have  been. 
raised  are  weighty  and  important,  and  should  in  future 

^  Eeference  was  also  made  to  the  similar  enactments  in  24  and  25 
Vic,  c.  86,  *  The  Conjugal  Rights  Act,  1861 ;'  29  and  30  Vic,  c  112, 
'Evidence  (Scotland)  Act,  1866  ;'  31  and  32  Vic,  c  126,  sec.  24, 

•  Parliamentary  Elections  Act,  1868  ;'  31  and  32  Vic,  c  100,  sec  37, 

*  Court  of  Session  Act,   1868;'    30  and   31   Vic,  c   36,  *  Debts 
Recovery  Act,  1867.' 
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be  considered  well  both  by  public  prosecutors  and  the     1882. 
Judge  who  takes  the  evidence.  nH. 

In  the  first  place,  I  cannot  think  that  this  is  a  good,  ». 
in  the  sense  of  being  a  well  or  skilfully  drawn  indictment.  ^"  ^^^ 
In  cases  of  perjury  the  words  of  the  alleged  perjury  ^^ct.^.'*' 
should  be  specifically  set  out  as  taken  down.  This  is  a  suap.  &  liK 
serious  objection  to  this  indictment.  But,  I  repeat,  I 
am  not  prepared  to  give  efiect  to  it  with  the  result  of 
rendering  nugatory  the  whole  trial  and  procedure  which 
followed.  And  so  too  in  regard  to  the  taking  down  of 
the  evidence  :  that  matter  is  a  serious  one  also,  but  it  is 
hardly  sufficient  to  go  on  in  a  suspension  of  this  kind. 
I  cannot  doubt  that  the  intention  of  the  Statute  was  that 
if  the  Sherifi*  did  not  take  the  evidence  down  by  his  own 
handy  he  should  dictate  to  the  shorthand  writer  what  he 
was  to  take  down,  and  the  reason  was  that  doubts  were 
entertained  whether  in  country  districts  efficient  and 
reliable  shorthand  writers  would  always  be  available. 
The  other  mode  of  construing  the  Statute  has,  we  are 
told,  now  gone  very  far  indeed ;  but  I  think  it  would  be 
well  if  Sheriffs  would  consider  whether  that  practice  is 
in  accordance  with  the  strict  letter  of  the  Statute,  and 
whether  it  would  not  be  better,  and  tend  greatly  to  the 
conciseness  and  perspicuity  of  the  evidence,  if  the  Sheriffs 
would  dictate  what  they  think  should  go  into  the 
evidence.  At  present  a  great  deal  is  often  taken  down 
which  has  no  bearing  on  the  case,  and  only  tends  to 
obscure  the  real  point  at  issue. 

But  with  these  remarks  I  am  of  opinion  that  we  should 
dismiss  this  appeal.  The  prisoner  has  been  fairly  tried, 
and  the  objections  are  purely  critical,  and  do  not  go  to 
the  root  of  the  question  whether  his  guilt  was  proved  or 
not 

Lord  Young  and  Lord  Craighill  concurred. 

The  following  was  the  Interlocutor  : — 

*  Edinburgh,  25th  October  1882. — Having  considered 
this  Bill  and  heard  counsel  for  the  parties,  pass  the  Bill 
80  far  as  regards  the  declaration  of  infamy  contained  in 
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1882.     the  sentence  complained  of:   Direct   the  Clerk  of  the. 

N^.      inferior  Court  to  delete  from  the  sentence  complained  of 

v,^    the   words   'Ulecerns  and  declares   the  panel  James 

_  ®°_^°-  Roberts  to  he  infamous  and  incapable  of  holding  any 

H^Co^,  py^ii^  trust  or  office^  or  of  passing  upon  any  inquest  or 

guap.  &  Lib.  assize  in  all  time  coming : "  Further,  quoad  ultra  refuses 

the  Bill  and  decerns.' 

Agent  for  the  Suspender — Wm.  Officer,  S.S.C. 
A^nt  for  the  Respondent— Crown  Agent. 


Present, 
The  Lord  Justice-Clerk. 

Lords  Young  and  Craighill. 

Andrew  Mackenzie  and  John  Campbell,  Appellants.  —  Dean  of 

Faculty  {Macdonald^  Q-Cl)  o,nd  Kennedy ^ 

AGAINST 

WiLLUM  Sutherland  Fraser,  Eespondent. — Sol.-Gen.  {Aaher^  0.(7.) 

and  Mackay. 

Summary  Jurisdiction — Sheriff — Mobbing  and  Eioting — Invad- 
ing OP  Lockfast  Premises — Mob,  Aiding  and  Abetting — Separa- 
tion of  Charges — Summary  Jurisdiction  (Scotland)  Acts,  1864 
and  1881. — Objection,  that  it  was  incompetent  for  a  Sheriff  to  try, 
under  the  Summary  Jurisdiction  (Scotland)  Acts,  1864  and  1881, 
charges  of  mobbing  and  rioting,  and  breach  of  the  peace,  and 
taking  violent  and  masterful  possession  of  lockfast  premises, 
repelled. 

Terms  of  a  summary  complaint  charging  two  persons  with  these 
crimes,  by  being  present,  and  actively  engaged  with,  and  aiding 
and  abetting  a  mob  in  the  actual  perpetration  of  the  offences,  upon 
which  it  was  held,  on  appeal,  that  the  Sheriff  had  competently 
convicted  the  accused  of  breach  of  the  peace  and  taking  violent 
and  masterful  possession  of  lockfast  premises  after  the  charge  of 
mobbing  and  rioting  had  been  withdrawn  by  the  prosecutor.  It 
being  held  that  the  personal  charges  under  which  the  accused  were 
convicted  were  separable  from  the  charge  of  mobbing  and  rioting. 

This  was  an  appeal  upon  a  case  stated  at  the  instance 
of  Andrew  Mackenzie,  mason,  and  John  Campbell, 
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labourer,  both  residing  at  Muie,  in  the  parish  of  Rogart     1882. 
and  county  of  Sutherland,    aorainst  a  conviction   and     noTo. 

"M"        Ir  * 

sentence  by  the  SheriflF  of  Ross,  Cromarty,  and  Suther-  and  Another 
land  (Mackintosh)  ;  also  a  Bill  of  Suspension  and  Libera-     Fmier. 
tion,  at  the  same  instance,  to  obtain  suspension  of,  and  High  Court, 

liberation    from,   said   conviction   and   sentence,  which ! — 1— 

was  obtained  upon  a  summary  complaint,  at  the  instance  s^^ra«on. 
of  the  respondent,  William  Sutherland  Fraser,  the 
Procurator-Fiscal,  and  which  set  forth — 

That  Andrew  Mackenzie,  a  mason,  and  John  Campbell,  a  loiter  or 
labourer,  both  now  or  lately  residing  at  Muie,  in  the  parish  of  Eogart 
and  county  of  Sutherland,  have  both  and  each,  or  one  or  other,  of 
them  been  guilty  of  the  crimes  of  mobbing  and  rioting  and  breach  of 
the  public  peace,  and  of  attacking,  invading,  and  taking  violent  and 
masterful  possession  of  a  lockfast  dwelling-house  and  barn,  or  of  one  or 
other  of  said  crimes,  actors  or  actor,  or  art  and  part,  in  so  far  as  on 
the  7th  day  of  August  18S2,  or  about  that  time,  a  mob,  or  great 
number  of  riotous  and  evil-disposed   persons   having  wickedly  and 
feloniously  assembled  in  a  riotous  and  tumultuous  manner,  and  in 
breach  of  the  public  peace,  at  or  near  to  the  dwelling-house  at  Muie 
aforesaid,  then  occupied  by  the  said  Andrew  Mackenzie,  for  the  illegal 
purpose  of  obstructing  officers  of  the  law  in  the  execution  of  their 
duty,  and  preventing  them  from  putting  into  execution  a  warrant  of 
your  Lordship  for  the  ejection  of  the  said  Andrew  Mackenzie  from 
the  said  dwelling-house  and  bam  ;  and  the  said  mob  or  great  number 
of  riotous  and  evil-disposed  persons  having  so  assembled  for  the  said 
illegal  purposes,  did,  in  a  violent,  riotous,  and  tumultuous  manner, 
and  in  breach  of  the  public  peace,  and  while  George  Swanson,  one  of 
the  sheriff-officers  of  Sutherlandshire,  residing  at  Thurso,  along  with 
John  Stewart,  also  a  sheriff-officer  of  said  shire,  and  other  assistants, 
were  engaged  in  carrying  into  execution  a  warrant  of  ejection  against 
the  said  Andrew  Mackenzie,  did  attempt  to  enter  the  said  dwelling' 
house  while  the  said  officer  and  his  assistants  were  so  engaged  and 
did  use  threcUening  and  abusive  language  towards  them  ;  and  the  said 
officer  having,  notwithstanding  said  obstruction,  carried  into  execu- 
tion his  said  warrant,  and  having  ejected  and  output  the  said  Andrew 
Mackenzie  and  his  whole  effects  from  the  said  dwelling-house  and 
bam,  and  having  secured  the  same  by  means  of  lockfast  padlocks, 
and  otherwise,  the  said  mob,  or  great  number  of  evil-disposed  persons, 
did  immediately,  or  soon  thereafter,  attack  and  invade  the  said  dwell- 
ing-house and  bam,  and  break  open  the  doors  thereof  and  enter  the 
same,  and  input  thereto  the  effects  of  the  said  Andrew  Mackenzie, 
which  had  been  removed  therefirom  as  aforesaid,  and  did  thus  obtain 
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1882.      forcible  possession  of  the  said  house  and  bam  ;  and  the  said  AnHzew 

— r        Mackenzie  and  John  Campbell  were  both,  and  each  or  one  or  otliei 

Maokenne    of  them,  present  at  and  actively  engaged  with  the  said  mob  or  great 

"*     ^^^   ^  number  of  evil-disposed  persons,  and  did  excite,  encourage^  assist,  aid, 

^PnBer,      and  abet  them  in  the  said  several  acts  of  mobbing  and  rioting  and 

High  Court,  breach  of  tlie  peace  and  invasion. 
Oct  26. 

Bu^plraikMQ?      It  was  Stated  in  the  Case  on  appeal  that — 

*  The  appellants  stated  as  preliminary  objections  to  the 
competency  of  the  procedure  (1.)  That  it  was  not  com- 
petent to  try  the  charges  in  the  complaint  under  the 
Summary  Jurisdiction  (Scotland)  Acts,  1864  and  1881. 
And  with  respect  to  the  relevancy  (2.)  That  there  was 
nothing  in  the  minor  proposition  to  connect  the  appel- 
lants with  attacking  and  invading  and  taking  violent 
possession  of  a  dwelling-house  and  barn.  The  charge 
against  them  being  really  aiding  and  abetting  the  mob. 

The  Sheriff  repelled  the  objections,  and  the  appellants 
having  pleaded  not  guilty,  evidence  was  led  for  the  pro- 
secution and  for  the  defence.  The  facts  proved  were,  in 
the  opinion  of  the  Sheriff,  substantially  as  set  forth  in  the 
minor  proposition  of  the  complaint  The  Procurator- 
Fiscal,  in  his  address,  stated  that  he  did  not  press  for  a 
conviction  of  mobbing  and  rioting.  The  appellants 
thereupon  objected  that  the  charge  of  mobbing  and  riot- 
ing being  withdrawn,  the  charge  of  attacking,  invading, 
and  taking  violent  and  masterful  possession  of  a  lockfast 
dweUing-house  and  barn  was  irrelevant,  and  could  not  be 
insisted  in.  The  Sheriff  repelled  the  objection,  and  found 
the  appellants  guilty  of  the  remaining  charges  of  breach 
of  the  public  peace,  and  attacking,  invading,  and  taking 
violent  and  masterful  possession  of  a  lockfast  dwelling- 
house  and  bam,  and  sentenced  them  to  be  imprisoned — 
Mackenzie  for  the  space  of  thirty  days,  and  Campbell 
for  the  space  of  fourteen  days.' 

The  questions  of  law  for  the  opinion  of  the  Court  of 
Justiciary  were : — 

1.  Whether   the   charges  in   the  major   proposition 
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could  be  competently  tried  under  the  Summary  Juris-     1882. 
diction  (Scotland)  Acts,  1864  and  1881  ?  n^o, 

2.  Whether  the  species  facti  charged  in  the  minor  and*^ia£er 
proposition  are  relevant  to  support  the  charge  of  invad-     Frwer. 
ing  and  taking  masterful  and   violent   possession  of  a^r^^^ju^ 

0^  25. 


lockfast  dwelling-house  and  bam. 

3.  Whether,  after  the  charge  of  mobbing  and  rioting  ^^^^^ 
had  been  withdrawn  by  the  public  prosecutor,  the  charge 
of  invading  and  taking  violent  and  masterful  possession 
of  a  lockfast  dwelling-house  and  bam  could,  in  the  cir- 
cumstances stated,  be  insisted  in  ? 

Mackat,  for  the  respondent,  objected  to  the  compet- 
ency of  the  bill  of  suspension.  By  section  9  of  the 
Summary  Prosecutions  Appeals  Act  those  who  obtain  a 
Case  stated  on  appeal  are  deprived  from  appealing  in  any 
other  maimer  of  way  to  any  superior  or  other  Court. 

Kennedy,  for  the  suspenders  and  appellants. — That 
section  was  intended  merely  to  preclude  other  modes  of 
appeal  competent  under  special  statutes,  for  example, 
under  the  Public^Houses  Acts  or  the  Weights  and 
Measures  Act ;  besides  the  term  appeal  in  that  section 
does  not  include  suspension.  The  suspension  is  here 
raised  to  obviate  any  objection  being  taken  to  the  com- 
petency of  discussing  the  first  question  stated  in  the  case, 
viz. :  'Whether  the  charges  in  the  major  proposition  could 
be  competently  tried  under  the  Summary  Jurisdiction 
(Scotland)  Acts,  1864  and  1881?'  It  might  be  maintained 
that  in  terms  of  the  interpretation  clause  of  the  Summary 
Prosecutions  Appeals  Act,  1875  (38  and  39  Vic,  c.  62, 
sec.  2),  the  provisions  of  that  Act  applied  only  to  causes 
which  may  be  brought  and  tried  under  the  Summary  Pro- 
cedure Act  of  1864  ;  and  if  that  were  sustained  it  would 
be  incompetent  for  this  Court  to  consider  by  way  of 
appeal  imder  the  Appeals  Act  of  1875  a  plea  to  the 
effect  that  the  cause  was  not  one  which  could  be  tried 
under  the  Procedure  Acts  of  1864  and  1881.  But  if 
that  question  can  be  discussed  under  the  Case  stated 
on  appeal,  the  Bill  of  Suspension  is  superfluous. 
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1882.         The  Court  intimated  tluit  there  being  no  objectioi 
NoTTo.     taken  to  the  competency  of  the  Case  on  appeal,  they  woulc 

and^AnoS^r  coHsider  and  answer  the  questions  stated  by  the  Sheiif 
TiLer.     therein. 

Hi^h  Court,      KENNEDY,  for  thc  appellants,  contended  on  the  merits 
•     — A  charge  of  mobbing  and  rioting  cannot  be  competent!} 

sS^eiiitlr  *™^  ^y  ^  Sheriff  under  the  Summary  Jurisdiction  (Scot 
land)  Acts,  1864  and  1881.  AU  persons  have  a  consti- 
tutional right  to  be  tried,  at  all  events  for  serious  offences, 
by  a  jury,  the  exceptions  to  thc  general  rule  bein^ 
admitted  only  on  the  ground  of  necessity  or  the  trifling 
nature  of  the  offence.  Hume,  vol  ii.,  pp.  138  and  147- 
149 ;  Alison,  vol.  ii.,  pp.  53  and  58,  and  cases  there  cited, 
Bute  and  Spouse  v.  Morej  High  Court,  Nov.  24,  1870 
Couper,  vol.  i.,  p.  495  at  p.  512.  The  test  as  to  whethei 
a  particular  charge  is  one  which  it  is  competent  to  try 
summarily,  is  not  the  amount  of  punishment  or  penalty 
concluded  for — otherwise  every  crime  but  the  pleas  of  the 
Crown  would  be  tried  in  that  way — l)ut  the  nature  of  the 
crime  and  of  the  penalty  which  the  law  awards.  Mob- 
bing and  rioting  is  a  grave  crime,  formerly  taken  cogni- 
sance of  by  the  Privy  Council,  and  for  which,  upon  con- 
viction, penal  servitude  has  not  unfrequently  been  inflicted. 
Michael  Hart  and  other s^  High  Court,  Nov.  10,  1854  ; 
Irv.,  vol.  i.,  p.  574.  It  belongs  also  to  the  class  of 
political  offences,  frequently  merging  into  sedition  or  even 
treason,  which  arc  considered  peculiarly  inappropriate  for 
trial  by  judges  without  the  aid  of  a  jury. 

Lord  Young. — But  you  arc  assoilzied  from  the  charge 
of  mobbing  and  rioting.  What  interest  have  you  m 
appealing  against  that  ? 

Kennedy,  for  the  appellants. — Acquittal  implies  that 
the  charge  was  competent,  although  it  failed  or  was 
abandoned  on  evidence.  If  it  was  incompetent  to  try 
us  at  all,  it  was  incompetent  either  to  convict  or  to 
acquit.  Ferguson  v.  Thow^  High  Court,  June  30,  1862 
Irv.,  vol.  iv.,  p.  196.  Lastly,  the  appellants  were 
not  charged  in  the  complaint  with  doing  the  several  acts 
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set  forth  as  constituting  the  offences  therein  charged,  but     1882. 
with  aiding  and  abetting  the  mob  in  doing  them.     It  is     NoTia 
set  forth,  no  doubt,  that  they  were  present  at  and  engaged  and*Another 
with  the  mob  ;  but  the  usual  mode  of  charging  participa-     Fraier. 
tion  in  the  crime  of  mobbing  and  rioting  is  to  aver  that  Hijf h  court, 

the  persons  charged  formed  part  of  the  mob.     And  when ?^ 

the  charge  of  mobbing  and  rioting  was  withdrawn,  and  t^SS^i^ 
the  appellants  assoilzied  therefrom,  it  was  incompetent 
to  convict  them  of  the  remaining  offences  of  breach  of 
the  peace  and  attacking,  invading,  and  taking  possession 
of  a  lockfaat  dweUing-house.     Although  it  may  be  said 
that  the  appellants  were  present  with  the  mob,  they  are 
iiot  said  to  have  formed  a  part  of  it,  or  themselves  to 
have  done  any  of  the  acts  libelled.     If  there  was  no  mob 
there  could  be  no  aiding  and  abetting  of  what  was  never 
<Jone.    James  Farquhar  and  others,  Aberdeen,  Apr.  30, 
^861,  Irv.,  vol.  iv.,  p.  28.     In  assoilzing  the  appellants 
^m  the  charge  of  mobbing  and  rioting  the  Sheriff  must 
*^^ve  held  either  (1)  that  there  was  no  mob  and  no  riot, 
^^  (2)  that  the  panels  were  not  present  with  the  mob,  or 
(3)  that  at  least  they  were  not  aiding  and  abetting  the 
^ob ;  and  on  any  of  these  alternative  suppositions  the 
^liviction  is  bad.     On  which  of  them  the  Sheriff  pro- 
^^ded  cannot  be  determined,  as  the  grounds  of  the  con- 
action  are  not  set  forth  in  the  Case,  but  in  any  view  it 
^^  we  contend*  incompetent. 

The  respondent  was  not  called  upon  to  reply. 

The  Lord  Justice-Clerk. — I  must  own  that  I  have 

*^n  unable  to  ascertain  upon  what  grounds  this  Case 

*^aa   been   presented,  or  what  the  result  is  which  the 

P^^ies  expected   to   reach.      The   only   sort  of  doubt 

effecting  the  propriety  of  the  Sheriff's  judgment  arises 

*^tn   the  somewhat   lenient  act  of  the  prosecutor  in 

^^ndoning  the  more  formidable  part  of  the  indictment 

""■"^that  of  mobbing  and  rioting.     In  regard  to  the  in- 

^ctment  I  think  that  it  is  a  perfectly  good  indictment 

Against  these  persons  as  having  been  actively  concerned 

^ith  the  mob,  and  that  it  is  also  a  good  indictment 

VOL.  V.  I 
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1882.     against  the  men  as  individuals  of  their  being  actively 

NoTTo.     engaged  in  the  objects  with  which  the  mob  were  en- 
and^An^or  g^gcd,  and  in  the  attacking  the  house  and  barn.     It  was 

Prwer.     Said — and  that  was  the  only  plausible  objection — ^that 
High  Court,  the  chargc  of  mobbing  and  rioting  having  been  departed 

^''  ^'  '  from,  no  sufficient  charge  against  these  individuals  re- 
s^S^ii^  mained  to  entitle  the  Sheriff  to  find  them  guilty  as  he 
has  done.  In  the  ,case  of  James  Farquhar  and  others^ 
Aberdeen,  Apr.  30,  1861,  Irv.,  vol.  iv.,  p.  28,  the  alle- 
gation of  a  common  purpose  was  at  the  foundation  of 
the  chargc,  and  it  was  held  that  in  the  absence  of  such  a 
common  purpose  it  was  not  competent  to  convert  the 
case  into  a  personal  charge  against  certain  individuals. 
But  here  there  is  not  only  a  charge  of  mobbing  and 
rioting,  there  is  also,  as  I  have  said,  a  good  personal 
charge  against  certain  individuals  of  invading  these 
premises,  and  that  being  so,  the  Sheriff  was  perfectly 
entitled  to  convict  them  of  tliat  personal  charge. 

It  was  also  said  that  the  Sheriff  was  not  entitled  to 
try  a  case  of  mobbing  and  rioting  without  a  jury.     I 
have  heard  no  argument  whatever  to  suggest  that  the 
slightest  miscarriage  has  arisen  from  his  so  trying  them. 
No  doubt  there  may  be  cases  of  mobbing  and  rioting 
which  it  would  not  be  proper  that  the  Sheriff  should  try 
alone — cases  in  which  strong  political  feeling  is  involved. 
But  it  is  out  of  the  question  to  maintain  that  this  is 
a  case  of  that  kind,  or  that  it  amounts  to  more  than 
an   offence   which   may   be   tried   and    punished   sum— 
marily.      On  the  whole  matter,  I  have  seldom  seen  au 
suspension  brought  on  more  slender  and,  for  the  most 
part,  untenable  grounds. 

Lord  Young. — I  agree,  and  I  desire  merely  to  add 
that  my  only  doubt — and  it  was  a  momentary  doubt — 
was  whether  the  indictment  was  not  so  interwoven  that 
it  was  impossible  to  unravel  from  it  an  individual  and 
personal  charge,  once  the  charge  of  mobbing  and  rioting 
had  been  withdrawn.  But  I  have  come — ^and  without 
any  serious  difficulty — to  the  conclusion  that  the  prose- 
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cutor  in  withdrawing  the  charge  of  mobbing  was  with-     1882. 
drawing  only  the  harder  name  for  what  these  persons     No.  la 
were  charged  with  having  done.     What  is  stated  in  the  and  Another 
indictment  is,  that  these   persons,  along  with   others,     Fnwer. 


threatened  and  used    abusive   lauguage  to  the  sheriff-  High  Court, 

oflScers,  and  attempted,  without  success,  to  obstruct  them ! — — 

in  canying  out  this  eviction  of  one  of  the  accused,  but  s^^^on. 
that  when  the  oflBcers'  backs  were  turned  the  mob,  in- 
cluding the  accused,  broke  into  the  house  and  restored 
the  evicted  tenant.  That  is  the  substance  of  the  thing, 
and  without  giving  it  any  name,  I  think  that  it  is  a 
suflScient  specification  of  a  good  charge  against  the 
accused  as  individuals.  As  to  the  contention  that  the 
Sheriff  should  have  tried  this  case  with  a  jury,  I  have 
no  difficulty  in  concurring. 

Lord  Craighill. — For  a  considerable  time  I  shared 
the  doubt  of  my  brother  Lord  Young.  T  was  not  sure 
whether  the  charge  of  mobbing  and  rioting  did  not  so 
affect  the  other  charge  as  to  leave  no  relevant  charge  at 
all  when  the  mobbing  and  rioting  was  withdrawn.  But 
I  have  come  to  see  that  the  charge  of  mobbing  and  riot- 
ing expired  when  the  officers  had  executed  the  warrant. 
The  mob  met  to  prevent  the  officers  from  carrying  out 
the  warrant,  and  with  the  withdrawal  of  the  officers  the 
charge  of  mobbing  ended.  •!  therefore  think  that  the 
two  charges  were  separate.  On  the  other  matter  I  have 
no  doubt  whatever. 

The  following  were  the  Interlocutors  : — 
'Edinburgh,  25th  October  1882. — Having  considered 
this  Bill,  and  heard  counsel  for  the  parties,  Refuse  the 
Bill,  and  decern :  Further,  grant  warrant  to  all  proper 
officers  of  law  in  possession  of  this  warrant,  or  an  ex- 
tract thereof,  to  apprehend  the  complainer,  Andrew 
Mackenzie,  and  convey  him  to  and  imprison  him  in  the 
prison  of  Dingwall,  therein  to  remain  during  the  unex- 
pired period  of  the  sentence  pronounced  against  him  in 
the  inferior  Court,  the  said  period  to  run  from  the  date 
of  re-incarceration  under  this  warrant' 
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1882.  ^  Edinhurgh,  25th  October  1882. — Having  considered 

No.  10.     this  Case,  and  heard  counsel  for  the  parties,  answer  the 
and  Another  Qucstions  in  the  Casc  in  the  affirmative,  and  affirm  the 
Praser.     determination  of  the  inferior  Judge,  and  decern/ 


tiC^urt,  Agent  for  the  Suspender  and  Appellant— W.  D.  Lister  Shakd,  W.S. 

Agent  for  the  Respondent. — Crown  Aosmt. 


Appeal,  aim 
Suspension. 


Present, 

The  Lord  Justicb-Clerk. 

Lords  Young  and  CRAioHUiL. 

Duncan  Mackay,  Jun.,  and  Patrick  Dillon,  Suspendera. —  Wait, 

AOAINST 

James  Patrick,  Respondent. — Lang, 

Statute  27th  and  28th  Vic,  o.  53,  secs.  14  and  34  (Summary  Pro- 
cedure Act,  1864) — Plea  op  Guilty  not  authenticated — Fobm, 
WANT  OF — Conviction — Malicious  Mischief — Opprbssivb  Sen- 
tence— Destroying  Trees. — The  plea  upon  which  a  conviction  and 
sentence  pronounced  in  a  Justice  of  Peace  Court  on  a  complaint 
under  the  Summary  Jurisdiction  (Scotland)  Acts,  1864  and  1881, 
not  having  heen  authenticated  in  terms  of  the  14th  section  of  the 
Summary  Procedure  Act,  1864,  the  accused  hrought  a  suspension. 
They  admitted  that  they  had  actually  tendered  the  plea,  and  the 
conviction  hore  to  proceed  *  in  respect  of  the  judicial  confession  of 
the  respondent.'  The  Court  (diib.  Lord  Justice-Clerk)  refused  the 
bill,  being  pf  opinion  that,  as  the  accused  admitted  that  they  had 
tendered  the  plea,  the  objection  resolved  itself  into  an  objection  to 
want  of  form  of  the  class  contemplated  by  section  34  of  the  Act  of 
1864. 

In  a  Justice  of  Peace  Court  two  persons  pleaded  guilty  to  the  crime 

of  malicious  mischief  in  having  destroyed  seven  trees  growing  neaic 

a  high  road,  the  property  of  a  private  person.     They  were  eacfa^ 

sentenced  to  thirty  days'  imprisonment,  without  the  option  of  ^ 

fine.     Suspension  on  tTie  ground  that  the  sentence  was  oppressiva^^ 

No.  11.  re/used, 

Mackay 

and  Another     Duj^^AN  MACKAY,jun., apprentice  rivetter, and  Patrichk: 

^^^"^^    Dillon,  labourer,  both  of  Greenock,  presented  this  Bili- 

^'^.^S*.*^'  of  Suspension  and  Liberation  against  a  conviction  and  - 

Siwp.  k  Lib.  sentence  pronounced  by  two  Justices  in  the  Justice  of^ 
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Peace  Court  for  the  county  of  Ayr  at  Largs,  upon  a     1882. 
complaint  under  the  Summary  Jurisdiction  (Scotland)     nTTi. 
Acts,  1864  and  1881,  at  the  instance  of  the  respondent,  and  Ano^w 
James  Patrick,  Procurator,  whereby  they,  the  suspenders,    Patrick. 
were  convicted  upon  their  own  confession  of  malicious  Hi^h  couh, 

mischief  by  having,  on  2d  September  1882,  broken  and '^^'^' 

destroyed  eight  young  trees  in  a  piece  of  enclosed  ground  ^^^'  *  ^^' 
a  few  miles  east  of  Largs,  and  in  which  they  were  sen- 
tenced  to   thirty  days'  imprisonment  each  with  hard 
labour,  without  the  option  of  a  fine. 

It  appeared  that  the  plea  tendered  to  the  Justices  by 
the  suspenders  was  in  the  usual  form,  partly  written  and 
partly  printed,  but  that  it  was,  as  they  themselves  stated, 
signed  by  no  one.  They  had  not  been  asked  if  they  were 
unable  to  write,  and  it  had  not  been  signed  either  by  one 
of  the  Justices  who  were  present  or  by  the  Clerk  of  Court 
for  the  suspenders.  The  conviction  and  sentence  how- 
ever bore  to  have  been  pronounced  *  in  respect  of  the 
judicial  confession  of  the  respondents,'  and  it  was 
admitted  that  the  plea  had  been  tendered. 

It  was  pleaded  in  the  Bill — (1)  The  complainers  are 
entitled  to  the  suspension  and  liberation  prayed  for  in 
respect  that  the  plea  was  not  authenticated  either  by 
them,  or  the  Justices  or  Clerk  of  Court  for  them,  as 
required  by  section  14  of  the  Summary  Procedure 
(Scotland)  Act,  1864  (27th  and  28th  Vic,  c.  53).  (2) 
The  said  conviction  and  sentence  being  unjust  and 
oppressive,  ought  in  the  circumstances  to  be  suspended, 
with  expenses. 

Watt,  for  the  suspenders. — The  enactment  in  section 
14  of  the  Summary  Procedure  Act,  regarding  the 
authentication  of  the  plea,  is  imperative.  The  section 
says  that  it  '  shall  be  signed  by  the  respondent,  or  by 
a  Judge  or  the  Clerk  of  Court,  if  the  respondent 
cannot  write.'  And  although  the  rubric  in  the  case  of 
Scott  V.  Morrison,  Jedburgh,  Apr.  9,  1872,  Couper,  vol. 
iL,  p.  218,  bears — '  Objection,  that  the  plea  of  guilty  was 
not  authenticated  by  the  signature  either  of  the  appel- 
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1882.     lant  or  of  the  presiding  magistrate,  repelled  and  the 
No.  11.     appeal  dismissed* — that  is  not  in  reality  an  authority  in 

and  Ano^er  point  against  OUT  Contention  for  the  suspender  in  this 
Pateiok.     case  ;  for  the  complaint  in  that  case  not  having  been 

Hiffh  Court,  brought  under  the  Summary  Procedure  Act,  the  objec- 
^'     tion  arose  there  at  common  law,  and  not  under  the 

Sufp.  &  Lib.  enactment  in  section  14  of  the  Statute.  The  absence  of 
a  signature  is  more  than  a  mere  matter  of  form,  it  might 
open  the  door  to  serious  abuses.  Further,  the  sentence 
was  oppressive  and  out  of  proportion  to  the  offence, 
which  was  simply  that  of  breaking  a  few  trees  on  an 
unenclosed  piece  of  ground  near  the  high  road. 

Lang,  for  the  respondent. — The  judgment  of  the 
Justices  in  the  conviction  and  sentence,  which  proceeded 
upon  and  followed  U7iico  contextu  with  the  plea,  was 
authenticated  in  the  usual  way  by  the  signature  of  the 
Justices.  That  was  substantially  a  compliance  with  the 
enactment  in  section  14,  and  the  objection  is  a  purely 
formal  and  technical  one,  and  as  such  excluded  by  sec- 
tion 34  of  the  Summary  Procedure  Act.  The  violation 
of  the  14th  section  is  not  fenced  with  an  irritancy. 
And  2d,  as  to  the  oppressive  character  of  the  sentence, 
the  ground  was  enclosed  and  the  trees  were  seriously 
damaged  by  a  number  of  young  men,  of  whom,  as  they 
themselves  admit,  the  suspenders  were  two.  It  was  not 
the  chance  act  of  the  two  complainers  only,  and  the 
Justices  knew  whether  the  offence  was  common  in  the 
district.^ 


*  Statute  27th  and  28th  Vic,  c.  53,  Summary  Procedure  (Sco 
land)  Act  1864,  section  14 — *  Where  the  respondent  shall  be  preseik^  " 
at  the  hearing,  the  substance  of  the  complaint  shall  be  read  to  bin— ^ 
and  he  shall  thereupon  be  required  to  plead  in  common  form,'  .  . 
*  and  the  respondent's  plea  shall  then '  ...  *  be  recorded ; '  *  and  tlzMC 
plea,  if  the  same  be  guilty,  shall  be  signed  by  the  respondent,  or  by  ilim 
Judge  or  the  Clerk  of  the  Court  if  the  respondent  cannot  write,'  &c 

Section  34  —  *  No  conviction  or  judgment  in  pursuance  of  ibi^ 
Act  shall  be  quashed  for  want  of  form,  and  no  warrant  of  imprison — 
ment,  or  for  poinding  and  sale,  and  no  extract  of  judgment,  shall 
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Lord  Young. — The  only  ground  of  suspension  here     1882. 
which  requires  our  consideration  is  that  which  relates  to     n^i. 
the  authentication  of  the  plea  of  guilty.     The  Statute  and  Anotiier 
requires  the  plea  of  guilty  to  be  authenticated  by  the    Pateick. 
signature  of  the  person  tendering  the  plea  if  he  can  Hieh  comtT 
write,  or,  if  he  cannot  write,  by  that  of  the  Judge  or  __^L. 
the  Clerk  of  Court.     We  are  here  told  that  one  of  the  ^"^  *  ^**- 
complainers    can,  and    that   the    other   cannot    write. 
However  that  may  be,  the  plea  is  certainly  not  authen- 
ticated by  the  signature  of  anyone  in  the  usual  place; 
but  following  the  plea  and  on  the  next  page  comes  the 
conviction,  which  bears  to  be  '  in  respect  of  the  judicial 
confession   of  the  respondents.'      Now,   there  has  un-  * 
doubtedly  been  an  oversight  here.     In  order  properly  to 
satisfy  the  very  reasonable  provision  of  the  Statute  in 
this  matter,  the  plea  itself  should  have  had  the  signature 
of  some  one  attached  to  it.     But  in  the  present  case  it  is 
nothing  more  than  an  oversight.     The  complainers  come 
here  admitting  that  there  was  a  plea  of  guilty ;  and, 
taking  their  stand  on  the  merely  technical  ground  of  the 
omission  of  any  signature  to  the  plea  as  recorded,  they 
say  that  it  is  sufficient  to  upset  the  whole  proceedings. 
I  have  come  to  the  conclusion  that  they  have  not  shewn 
sufficient  ground  to  entitle  us  to  do  that.     I  have  come 
to  this  opinion  not  without  difficulty,  for  we  do  look 
somewhat  critically  in  this  Court  at  matters  of  form, 
especially  at  matters  of  substantial  form,  of  which  1  can- 
not say  that  the  present  is  not  an  instance.     If  there, 
bad  been  any  doubt  as  to  the  fact  of  the  plea  of  guilty 
Having  been  tendered  and  accepted,  or,  if  there  had  been 
ajay  other  matter  of  controversy  of  that  kind,  it  would  have 
l>eea  difficult  to  resist  the  conclusion  that  the  omission 
of  the  signature  was  sufficient  to  vitiate  the  conviction. 


leld  void  by  reason  of  any  defect  of  form  therein,  provided  it  be 
thdrein  mentioned  or  may  be  inferred  therefrom  that  it  is  founded 
^'t^a  proceeded  as  a  conviction  or  judgment,  and  there  be  a  valid 
conviction  or  judgment  to  sustain  the  same.' 
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1882.     But  not  only  is  the  plea  referred  to  in  the  conviction  by 
NoTTi.     the  Justices,  it  is  also  on  the  records  of  their  Court  that 

and  Ano2ier  such  a  plea  was  givcu,  and  there  is  no  dispute  at  all 
Patrick,    about  the  fact.     Now,  I  am  of  opinion  that  the  Sum- 

Hij?h  Court,  mary  Procedure  Act  is  intended  to  protect  the  proceed- 
'     ings  of  inferior  Judges  from  any  miscarriage  of  justice 

^'^^  *  ^^  on  technical  grounds ;  and  as  it  appears  to  me  that 
the  provisions  of  the  Statute  have  been  substantially 
attended  to  here,  and  that  no  injustice  has  been  done,  I 
think  that  we  ought  not  to  set  aside  this  conviction. 
As  I  have  said,  that  is  the  only  point  which  in  my 
opinion  merits  our  consideration.  For  although  a  sen- 
•  tence  of  thirty  days*  imprisonment  may  be  a  severe  sen- 
tence, yet  that  is  a  matter  for  the  Magistrates  to  consider. 
I  say  *  may  be  a  severe  sentence,'  for  the  Magistrates 
know  the  whole  circumstances  of  the  case.  They  know 
the  district,  and  whether  it  is  a  prevalent  evil  there  that 
troops  of  young  men  should  go  about  destroying  trees. 
If  it  is,  I  must  say  that  I  cannot  consider  the  sentence  a 
severe  one. 

Lord  Craighill. — I  have  come  to  the  same  conclu- 
sion. I  must  say  I  have  never  felt  any  difficulty  as  to 
the  alleged  oppressive  character  of  the  sentence.  It  is 
no  doubt  a  hard  sentence,  but  nothing  has  been  said  to 
suggest  to  my  mind  that  it  is  too  hard  a  sentence. 
On  the  other  question,  that  relating  to  the  authenti- 
cation of  the  plea  of  guilty,  I  have  had  considerable 
difficulty,  but  in  the  end  I  have  come  to  think  that  this 
case  is  one  of  those  provided  for  by  the  34th  section  of 
the  Summary  Procedure  Act.  The  question  comes  to 
be  truly  one  of  form,  seeing  that  the  plea  was  actually 
tendered,  and  sentence  in  respect  of  that  plea  was 
pronounced. 

Lord  Justice-Clerk. — I  have  had  great  difficulty. 
Your  Lordships  have  decided  the  case,  and  therefore  I 
do  not  express  my  opinion.  But  I  must  own  that  I 
should  have  reached  that  result  with  very  great  diffi- 
culty.    The  Clerks  of  Court  must  take  care  that  these 
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matters  are  attended  to.     There  is  no  reason  for  neglect     1882. 

of  them,  as  the  provisions  of  the  Statute  are  plain.  no.  il 

The  following  was  the  Interlocutor  : —  and  Another 

'Edinburgh,  2oth  October  1882. — Having  considered     patSck. 

this  Bill,  and  heard  counsel  for  the  parties,  Refuse  the  High  Court 

bill,  and  decern.' 


Susp.  &  Lib. 
Agents  for  the  Suspenders— Messrs  Cqthbert  &  Marchbank,S.S.C. 

Agents  for  the  Respondent — Messrs  Hope,  Mann,  &  Kirk,  W.S. 


Present, 
The  Lord  Justicb  Clerk. 
Lords  Young  and  Craighill. 
James  Allison,  Appellant. — Dickson. 

AGAINST 

Sarah  Jane  Pioott  or  Balmain,  Respondent. — Orr, 

Trades  Union,  Unregistered — Jurisdiction  under  Small-Debt 
Act — Jurisdiction  of  Sheriff — Statute  1  Vic,  c.  41,  sec.  31 
(Small'Debt  Act) — Trade,  Restraint  of— Court  of  Justiciary — 
Expenses. — Tlie  widow  of  a  member  of  a  trade  society  raised  a 
small-debt  action  a^piinst  tlie  society  for  payment  of  XI 2,  as  tbe 
funeral  allowance  due  to  her  as  widow.  The  society  pleaded  that 
the  Sheriflf  had  no  jurisdiction,  in  n'spect  that  the  society  was  an 
unregistered  trades  union,  some  of  the  purposes  of  which  were  in 
restraint  of  trade  ;  that  the  action,  as  being  an  action  to  enforce  an 
agreement  to  provide  benefits  to  tlie  members  of  tlie  society  out  of 
its  funds,  was  incompetent  at  common  law,  aho  under  section  4  of 
the  Trades  Union  Act,  1871,  which  enacts  that  'nothing  in  this 
Act  shall  enable  any  Court  to  entertain  legal  proceedings  insti- 
tuted with  the  object  of  directly  enforcing '  *  any  agreement 
fur  the  application  of  the  funds  of  a  trades  union  (a)  to  provide 
benefits  to  members.'  The  Sheriff  granted  decree  against  the 
defenders,  who  appealed  to  the  Court  of  Justiciary  under  the  31st 
section  of  the  Small-Debt  Act,  1837.  The  respondent  objected  to 
the  competency  of  the  ap|>eal.  The  society  replied  that,  as  the 
Sheriff  had  erroneously  sustained  his  own  jurisdiction,  and  deter^ 
mined  the  merits  of  an  action  which  was  competent  in  no  Court,  an 
appeal  against  his  decree  was  competent. 

Held  that  the  question  whether,  under  the  Acts  of  Parliament  and 
the  rules  of  the  society,  a  contract  euforcable  in  a  Court  of  law 
bad  been  entered  into  between  the  deceased  member  and  the  society, 


Appeal 
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1882.  ^^  ^  question  which  the  Sheriff  was  entitled  to  detennine,  and  that 
his  judgment  finding  that  there  was  such  a  contract  was  not  appeal- 

AlliMm  able  under  the  Small-Debt  Act. 

BalmaiiL  ^^  *^  appeal  to  the  Court  of  Justiciary  under  the  Slst  section  of  the 
— ; Small-Debt  Act,  1837,  which  raised  an  ordinary  question  of  civil 

St  25.  '  liability  between  private  persons,  the  Court,  instead  of  following 
their  usual  practice  of  modifying  the  expenses  of  the  successful 
party  at  a  fixed  sura,  remitted  the  account  of  expenses  to  the  Clerk 
of  Court  to  tax  and  report,  and  thereafter  approved  of  the  report, 
and  decerned  for  the  amount  as  taxed. 

This  was  an  appeal  which  was  certified  to  the  High 
Court  by  Lord  Mure  from  the  Circuit  Court  held   at 
Glasgow  on  24th  August  1882,  in  respect  of  the  general 
importance  of  the  question  raised.     The  appellant,  James 
Allison,  the  Secretary  of  the  Glasgow  Branch  of  the 
Amalgamated  Society  of  Engineers,  Machinists,  &c.,  was 
sued  in  May  1882,  as  representing  the  society,  before 
the  Sheriflf  Small-Del)t  Court  at  Glasgow,  by  the  respond- 
ent,  Mrs   Sarah  Ann  Pigott  or  Balmain,  Cowlairs, 
Glasgow,  widow  of  the  late  David  Balmain,  who  was  a 
member  of  said  society,  for  £12  of  funeral  allowance  due 
to  her  as  widow  of  tlie  said  David  Balmain  on  the  death 
of  her  said  husband,  as  per  statement  of  claim  dated  2nd 
December  1881,  annexed  to  the  summons,  in  the  fol- 
lowing terms  : — *  To  amount  of  funeral  allowance  du 
to  me  as  widow  of  David  Balmain,  1 9  Helensvale  Rov 
Cowlairs,  Glasgow,  by  the  said  defender  on  the  death  ' 
my   husband,  in  terms  of  Rule  26  of  the   defende 
Society,  £12/     Allison,  the  present  appellant,  appear 
as  defender  before  the  Small- Debt  Court  at  Glaag 
(W.  L.  Mair,  Advocate,  Sheriff-Substitute)  on  31st  1^ 
1882,  and  declined  the  jurisdiction  of  said  Court  on 
second  and   third  grounds  after  stated  of  this  apj 
and  decree  was  pronounced  on  7th  June  thereafter 
the  sum  of  £10,  18s.  3d.  sterling,  being  the  sum  concl' 
for,  less  £1,  Is.  9d.  admittedly  due  to  the  society  b; 
pursuer's  husband  at  the  date  of  his  death,  with  1 
expenses. 

The  appeal  to  the   Circuit   Court   was  present 
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Allison  under  the  3l8t  section  of  the  Small-Debt  Act,  1882. 

1837  (1  Vic,  c.  41),  and  upon  the  following  grounds : —  NaT2. 

First,  that  the  said  summons  or  complaint  before  the  l^^ 

SheriflF  of  the  County  of  Lanark  was  incompetent,  and  ™*^ 


ought  to  have  been  dismissed,  in  respect  that  the  SheriflF  ^^^^25!^ 
liad  no  power  or  jurisdiction  to  pronounce  any  judgment    ^  p^^^ 
or  decree  in  said  summons  or  complaint   against  the 
appellant.^ 

Second.  That  the  said  judgment  or  decree  was  in- 
competently pronounced,  in  respect  said  Amalgamated 
Society  of  Engineers,  Machinists,   Millwrights,  Smiths, 
and  Boilermakers  is  an  unregistered  trades  union,  the 
purposes  of  which,  or  at  least  some  of  them,  are  in 
attaint  of  trade.^     And  the  Court  cannot  competently 
entertain    any  legal  proceedings    instituted  with   the 
object    of    directly    enforcing   any  agreement   for  the 
apphcation  of  the  funds  of  a  trades  union  to  provide 
benefits  to  its  members.* 

^  SUtnte  Ist  Vic,  c.  41  (Small-Debt  Act,  1837),  section  31.  *  It 
w^all  be  competent  to  any  person  conceiving  bimself  aggrieved  by  any 
decree  given  by  any  Sheriff  in  any  cause  or  prosecution  raised  under 
*he  authority  of  this  Act  to  bring  the  case  by  appeal  before  the  next 
Cuxniit  Court  of  Justiciary  .  .  .  :  Provided  always  that  such  ap- 
peal shall  be  competent  only  wlien  founded  on  the  ground  of  corrup- 
tion or  malice  and  oppression  on  the  part  of  the  Sheriff,  or  on  such 
^i^viations  in  point  of  form  from  the  statutory  enactment  as  the  Court 
Bball  think  took  place  wilfully,  or  have  prevented  substantial  justice 
from  having  been  done,  or  on  incompetency,  including  defect  of  juris- 
diction of  the  Sheriff,'  &c. 

*  Statute  34th  and  35th  Vic,  c.  31  (Trade  Union  Act,  1871),  section 
^.  *  Nothing  in  this  Act  shall  enable  any  Court  to  entertain  any  legal 
proceeding  instituted  with  the  object  of  directly  enforcing  or  recover- 
^g  damages  for  the  breach  of  any  of  the  following  agreements,  namely 
— 1.  Any  agreement  between  members  of  a  trade  union  as  such 
^ncerning  the  conditions  on  which  any  members  for  the  time  being 
of  SQch  trade  union  shall  or  shall  not  sell  their  goods,  transact  busi- 
^^  employ,  or  be  employed.  2.  Any  agreement  for  the  payment  by 
^y  person  of  any  subscription  or  penalty  to  a  trade  union.  3.  Any 
^p^ment  for  the  application  of  the  funds  of  a  trade  union — (a)  To  pro- 
^^©  benefits  to  members ;  or  (b)  To  furnish  contributions  to  any 
^ployer  or  workman  not  a  member  of  such  trade  union,  in  consider- 
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1882.  Third.  That   the   said   summons   or   complaint  was 

NTn2.  incompetent,  and  the  jurisdiction  of  the  Court  was  ex- 
^r*^  eluded  from  adjudicating  upon  the  respondent's  claim 
^^"''^'""  therein  made,  in  respect  that  the  dispute  in  regard  to 
^^t^2^  said  claim  must  by  the  rules  of  the  society  be  decided 
^^^     by  the  councils  therein  specified. 

Fourth,  That  the  said  summons  or  complaint  was 
inept  and  incompetent,  in  respect  the  same  waa  directed 
against  the  appellant,  who  does  not  in  law  represent  the 
society  or  any  of  the  brandies  thereof,  and  is  not  liable 
to  be  sued  therefor. 

Dickson,  for  the  appellant. — We  contend  that  the 
jurisdiction  of  the  Sheriff  in  the  Small  Debt-Court  was 
excluded  in  respect  (1)  that  by  the  rules  of  the  society 
each  member  became  bound,  in  terms  of  the  form  of 
application  made  by  him  to  become  a  member  of  the 
society,  to  conform  to  the  rules,  and  these  rules  provide 
that  all  disputes  regarding  benefits  and  others  must  be 
decided  by  the  councils  of  the  society,  whose  determina- 
tion shall  be  final.  The  respondent  was  therefore  debarred 
from  appealing  to  any  other  than  the  domestic  tribunal 
so  provided.  Further,  even  if  the  action  had  been  com- 
petent in  a  Court  of  law  the  society  was  not  properly 
cited.  The  summons  by  being  improperly  and  incom- 
petently presented  against  the  appellant,  who  is  the 
secretiiry  of  the  Glasgow  branch  of  the  society,  was  not 
well  laid.  The  society  is  not  incorporated,  and  was  not 
in  any  way  represented  by  the  appellant.  The  rules  of  the 
society  are  silent  upon  the  subject  of  the  office-bearers 
suing  or  being  sued,  and  the  secretary  has  not,  in  terms 
thereof,  anything  to  do  in  the  way  of  holding  the  funds 

ation  of  such  employer  or  workman  acting  in  conformity  with  the  roleB 
or  resolutions  of  such  trade  union ;  or  c  To  discharge  any  fine 
imposed  upon  any  person  by  sentence  of  a  Court  of  justice ;  or  4.  Any 
agreement  made  between  one  trade  union  and  another ;  or  6.  Any 
bond  to  secure  the  performance  of  any  of  the  above-mentioned  agree- 
ments. But  notliing  in  this  section  shall  be  deemed  to  conatitiite 
any  of  the  above-mentioned  agreements  unlawful' 


VOL.  v.]        AND  CIRCUIT  COURTS  OP  JUSTICIARY.  1  41 

of  the  society.     The  president,  vice-president,  secretary,  1882. 

and  treasurer  of  the  Glasgow  branch  of  the  society  ought  N0T2. 

to  have  been  called  as  defenders.  ^^ 


The  Lord-Justice  Clerk. — Then  do  you  admit  that 


Balmain. 


if  they  had  been  called  the  action  would  have  been  a  ^ct  25^** 
good  one  against  the  society  ?  ^ppeio. 

Dickson,  for  the  appellant. — I  think  they  would  have 
been  the  proper  defenders.  Manners  v.  Fairholme  and 
others,  Maxck  5,  1872,  x.  Macph.,  520;  M'Kernan  v. 
Greenock  Lodge  of  the  United  Operative  Masons^  Asso- 
ciation of  Scotland,  March  19,  1873,  xi.  Macph.,  548, 
and  Feb.  6,  1874,  i.  Rettie,  453  ;  Shanks  v.  The  same 
Defenders^  March  11, 1874,  i.  Rettie,  823;  Amalgamated 
Society  of  Railway  Servants  for  Scotland  v.  The 
Motherwell  Branch  of  the  Society y  June  4,  1880,  vii. 
Rettie,  867,  34th  and  35th  Vic,  c.  31,  sees.  3,  4,  and  23, 
and  39th  and  40th  Vic,  c.  22,  sec.  16. 

The  Lord  Justice-Clerk. — Unless  we  hold  that  the 
society  is  here  we  cannot  enter  upon  the  more  important 
question  raised. 

Dickson,  for  the  appellant, — Our  next  contention  is, 
and  we  quote  these  cases  in  support  of  it  also,  that  look- 
ing to  the  rules  of  this  association  the  society  was  clearly 
a  trade  union  for  regulating  the  relations  between  the 
workmen  themselves,  and  imposing  restrictions  upon 
trade ;  and  it  was  also  an  unregistered  trade  union,  and 
consequently  the  action  both  at  common  law  and  under 
statute  was  incompetent.  At  common  law  it  was  illegal 
to  the  effect  of  being  even  criminal :  and  although 
the  criminal  element  has  been  removed  by  6  Geo.  IV. 
cap.  129,  sees.  3  and  4  (1825),  34th  Vic,  cap.  31,  sees.  3 
and  4  (1871),  and  39th  and  40th  Vic,  cap.  22  (1876), 
it  is  still,  in  terms  of  sees.  3  and  4  of  the  Act  of  1871,  a 
trade  union,  and  being  such,  this  question  is  excluded 
from  any  Court  of  law.  The  latter  section  provides  that 
no  Court  of  law  can  entertain  any  legal  proceeding  in- 
stituted with  the  object  of  enforcing  an  agreement  for 
the  application  of  the  funds  of  such  a  society  to  provide 
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1882.  benefits  to  members,  which  Wtos  the  nature  of  the  claim 

No!T2.  in  the  action  before  tlie  Small-Debt  Court. 

T^  Lord  Young. — That  is  just  another  preliminary  and 

"^  purely  technical  objection.     Is  there  any  more  honest 


^ot  25.  defence  behind  these  objections  ? 
j^pp^aL  Dickson  for  the  appellant. — Our  defence  to  this  claim 
is,  that  the  pursuer's  husband  was  so  far  in  arrear  that 
by  the  rules  of  the  society  he  was  excluded  from  its 
benefits.  He  was  one  pound  one  shilling  and  ninepence 
in  arrear,  and  by  Rule  26  it  is  provided — 'On  the 
death  of  a  free  member  of  the  society,  if  not  more  than 
165.  in  arrear,  the  treasurer  shall  pay  or  cause  to  be 
paid  to  his  widow,'  &c.,  '  on  production  of  a  stamped 
receipt,  the  sum  of  £12,  to  defray  his  funeral  expenses ; 
his  arrears  and  all  moneys  owing  (if  any)  shall  be  de- 
ducted.' We  contend  that  in  terms  of  section  31  of  the 
Small  Debt  Act  (1  Vic.  c.  41,  see  foot-note,  p.  139),  we 
have  a  right  of  appeal  on  the  ground  of  incompetency, 
including  defect  of  jurisdiction,  and  that  this  was  a  case 
of  the  kind  which  the  Small -Debt  Act  contemplated  in 
giving  to  the  person  aggrieved  an  appeal  on  that  ground. 

Lord  Young. — In  what  Court  could  an  action  con- 
cluding for  £12  be  more  competently  presented. 

Dickson  for  the  appellant. — The  Sheriff  in  the  Small- 
Debt  Court  is  perhaps  a  competent  judge  to  decide  the 
question  as  to  tlie  competency  of  the  action,  but  upon 
that  question  he  is  not,  in  terms  of  that  Act,  final.     We 
may  appeal  against  the  incompetent  judgment  o(  a  com- 
petent judge.     We  may  therefore   plead,   and   are,  w^ 
contend,  entitled  under  that  Act  to  appeal  and  pleax^ 
that  there  was  here  defect  of  juiisdiction  in  the  Small — 
Debt  Court,  because  the  sum  concluded  for  being  a  win — 
of  benefit  money  due  by  a  trades  union,  the  purpose-  ^ 
of  which  are  in  restraint  of  trade,  any  agreement  for  tl 
payment  of  said  sum  cannot,  in   terms  of  the 
Union  Acts  1871  and  1876,  be  enforced  in  a  Court 
law,  and  an  action  for  the  purpose  of  enforcing  the  sai 
being  incompetent,  there  was,  we  contend,  here  no  juri 
diction. 


VOL.  v.]       AND  CIRCUIT  COURTS  OF  JUSTICIARY.  143 

Counsel  for  the  respondent  was  not  called  upon.  1882. 

Lord  Young.— I  am  of  opinion  that  this  appeal  is  in-     NaT2. 

competent.     This  is  a  statutory  question,  and  of  course        T^ 

we  must  judge  of  it,  and  we  are  competent  to  do  so, 

though  the  question  is  in  another  sense  one  of  com-    ^25. 
petency;  indeed,  there  is  no  other  tribunal  to  judge  of    Appeal 
it   The  Statute  says  that  an  appeal  against  the  judg- 
ment of  the  Sheriff  in  the  Small-Debt  Court  *  shall  be 
competent  only  when  founded  on  the  ground  of  cor- 
ruption   or    malice    and    oppression    on    the   part    ot 
the  Sheriff,   or  on  such   deviations  in  point  of    form 
from  the  statutory  enactments  as  the  Court  shall  think 
took  place  wilfully,  or  have  prevented  substantial  jus- 
tice from  having  been  done,   or  on  incompetency,  in- 
eluding  defect  of  jurisdiction  of  the  Sheriff.'     The  com- 
petency of  the  appeal  is   rested  on   these   last  words, 
'incompetency,  including  defect  of  jurisdiction  of  the 
Sheriff.'    Now,  the  action  bears  to  be  upon  a  contract 
hetween  the  pursuer  and  the  defender,  or  rather  between 
the  deceased  husband  of  the  pursuer  and  the  defender, 
^ho  is  the  secretary  of  the  Glasgow  branch  of  the  Amal- 
gamated Society  of  Engineers,  and  the  question  which 
^he  Sheriff  was  asked  to  determine  was,  whether,  look- 
^g  to  the  position  of  the  parties,  and  to  the  contract 
^^If,  the  defender  was  indebted  to  the  pursuer,  the 
^dow  of  one  of  the  parties  to  the  contract,  in  the  sum 
^f  £12  ?     The  pursuer  desired  to  have  that  question  de- 
^rmined  by  a  Court  of  law  in  this  country,  and  I  put 
^^e  question  more  than  once  in  the  course  of  the  debate, 
^  what  tribunal  could  she  go  except  to  the  Sheriff  in 
^-J^e  Small- Debt  Court  ?     The  answer  given  was  that  the 
SLUestion  could  be  raised  in  no  other  Court.     The  ques- 
^on,  I  suppose,  was  raised  by  summons  in  a  competent 
^^anner  before  the  Sheriff.     Was  there  any  incompetency 
^•l^en  in  the  proceedings  before  him?     None  whatever. 
'*-  te  parties  addressed  themselves  to  the  question  whether, 
"^^^^king  to  the  rules  of  the  society,  and  to  the  whole  cir- 
^^^^mstances,  the  one  party  was  or  was  not  indebted  to 
^lie  other  in  the  sum  of  £12.     The  Sheriff  heard  all  the 
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1882.  statemonts  of  parties,  and  decided  honestly,  and  to  the 

NaT2.  best  of  Ijis  ability,  the  merits  of  this  particular  case  in 

r?^°  favour  of  the  pui*suer.     I  am  of  opinion  that  there  was 

°^°'  no  incompetency,  incluling  or  not  including  defect  of 


^^t^2&!^'  jurisdiction.  The  Sheriff  was  the  only  Judj;e  having 
Appeal,  jurisdiction,  and  the  whole  proceedings  were  competently 
brought  before  him,  and  competently  determined  by  him. 
All  that  is  said  by  the  appellant  is  that  he  took  a  wrong 
view  of  the  law  governing  the  facts  of  the  particular 
case.  He  may  or  may  not  have  taken  an  erroneous 
view  of  the  law,  but  it  was  for  him  to  consider  the  law 
applicable  to  these  facts,  and  to  pronounce  his  judgment 
upon  them,  and  for  him  onl)^  Tliere  the  Legislature 
says  the  matter  must  end.  I  think  the  incompetency 
which  the  Small-Debt  Act  points  to  is  of  another  charac- 
ter altogether.  I  have  come  to  be  of  opinion,  without 
much  difficulty,  and  without  ent<?ring  on  the  other  ques- 
tions raised,  that  the  appeal  should  be  dismissed. 

Lord  Craighill. — I  am  of  the  same  opinion.  What 
Ues  at  the  bottom  of  the  argument  of  the  appellant  is, 
that  the  present  claim  cannot  competently  be  brought  ^ 
before  any  Court.  But  that  question  must  be  deter-  — 
mined  somewhere,  and  the  sum  sued  for  being  £12,  th 
action  could  only  be  brought  before  the  SheriflF  sitting  i 
the  Small- Debt  Court.  He  was  therefore  a  competent^ 
and  the  only  competent,  Judge  to  decide  the  matter=r 
No  question  was  raised  as  to  the  competency  of  the  pr 
cess.  The  only  question  was,  whether  a  ^  particul 
society  was  entitled  under  its  rules  to  contract  with  i 
members.  That  is  not  a  question  of  competency.  It 
simply  a  question  as  to  whether  or  not  the  pursuer  h 
a  ground  of  action.  The  Sheriff-Substitute  has  det^ 
mined  that  she  had,  and  his  determination  may  not^ 
think,  be  made  matter  of  appeal. 

Lord  Justice-Clerk. — 1  concur,  and  without  di 
culty.     The  questions  raised  are  important,  and  depe 
upon  distinctions  requiring  to  be  considered  carefu. 
The  ground  of  the  appeal  is  that  the  Sheriff-Substit 
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went  wrong  in  entertaining  the  action,  because  it  is  said  1882. 
that  the  society  is  a  trades  union,  some  of  the  purposes  No.  12. 
of  which  are  in  restraint  of  trade,  and  no  contract  with        0. 

such  a  trades  union,  to  provide  a  benefit  to  its  members,  — 

can  be  made  the  subject  of  an  action  in  a  civil  Court.    Set.  25.*^ ' 
And  the  appellant  comes  here  under  the  clause  of  the    Appeal. 
Small-Debt  Act  which  allows  appeals  only  in  certain 
specified  cases,  one  of  which  is  '  incompetency,  including 
defect  of  jurisdiction.' 

Now,  on  the  general  question,  whether  this  is  a  trades 
union,  the  purposes  of  which  are  in  restraint  of  trade  in 
terms  of  the  Statutes,  and  whether  agreements  between 
it  and  ite  members  can  be  enforced  in  a  Court  of  law,  I 
give  no  opinion.  As  regards  the  general  rules  applicable 
to  such  societies,  some  questions  at  all  events  have  been 
determined^  and,  as  I  think,  quite  conclusively  deter- 
mined. But  I  think  that  the  Sheriff  was  entitled  to 
decide  upon  the  facts  of  this  particular  case  whether  the 
contract  waa  or  was  not  cognisable  by  him.  I  do  not 
think  that  there  is  any  objection  to  his  jurisdiction,  nor 
do  I  imderstand  that  it  was  so  pleaded  by  the  appel- 
lants. They  did  not  maintain  that  there  was  any  other 
tribunal  to  which  the  pursuer  might  have  resorted  with 
her  claim.  What  they  maintained  was  that  the  action 
was  incompetent  before  the  Sheriff- Substitute  or  anyone 
else,  and  that  we  are  entitled  to  review  the  judgment  of 
the  Sheriff-Substitute  because  he  had  determined  a  matter 
which  was  not  cognisable  by  any  Court  of  law.  Now, 
I  think  that  there  is  no  incompetency  whatever  in  the 
Sheriff-Substitute's  judgment.  The  decision  turned  en- 
tirely upon  the  question  whether  or  not  the  pursuer  and 
defender  had  entered  into  the  obligations  of  a  civil  con- 
tract The  Sheriff-Substitute  decided  that  there  was  a 
civil  contract.  It  was  within  his  power  so  to  determine 
this,  which  forms  the  merits  of  the  case,  in  a  competent 
process,  which  it  is  not  disputed  the  present  action  is, 
and  under  the  Small-Debt  Act  we  have  no   power  to 

VOL.  V.  K 
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1882.     review   his   detennination.      Your   Lordships  therefore 
vZiz     dismiss  the  appeal 
V.  "         Orr  for  the  respondent  moved  for  expenses,  and  argued 
— ^^^  that,  as  the  action  was  simply  an  ordinary  civil  proceed- 
lfct!^&?^'  ing  between  private  parties,  though  under  Statute  the 
"Appeal,    appeal  was  directed  to  be  taken  to  the  Court  of  Justici- 
ary, there  was  no  reason  why  an  account  of  expenses 
should  not  be  lodged,  and  remitted  for  taxation,  as  in 
an  appeal  to  the  Court  of  Session, 

Dickson  for  the  appellant  contended  that  the  expenses 
should  be  modified  as  in  other  cases  before  the  Court  of 
Justiciary. 

The  Court,  being  of  opinion  that  the  action  was 'an 
ordinary  action  for  civil  debt,  in  which  the  pursuer  had 
been  throughout  successful,  pronounced  the  following 
Interlocutors : — 

^Edinburgh,  25th  October  1882. — Having  considered 
this  appeal,  and  heard  counsel  for  the  parties,  dismiss 
the  appeal,  and  on  the  respondent's  motion  for  expenses, 
before  answer,  appoint  the  respondent  to  lodge  an  ac- 
count of  her  expenses  in  the  hands  of  the  Clerk  o 
Court/ 

^  Edinhurghy  6th  December  1882. — Remit  the  accoun 
of  expenses  lodged  for  the  respondent  to  the  Clerk 
Court  to  tax  and  report.' 

*  Edinburgh,  23d  December  1882. — Having  hearxi 
counsel  on  the  report  of  the  Auditor,  find  the  respond— 
ent  entitled  to  expenses :  Approve  of  the  Auditor's 
port:  Modify  the  expenses  to  £28,  8s.  lOd.  stg.,  fa 
which,  and  one  guinea  as  the  dues  of  extract,  dec 
against  the  appellant' 

Agents  for  the  Appellant  ~J.  &  J.  Galletlt,  S.S.C 
Agent  for  the  Respondent— R  EiiaUB,  S.S.C. 
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Present, 
-  The  Lord  Justice  Clerk. 

Lords  Young  and  Craighill. 
John  Bitohib,  Suspender. — SoUcitor-Oenerdl  (Asher)  and  Brand. 

AGAINST 

DoNALlS  MThbb,  Eespondent. — Zang. 

Suspension — Ck>MPLAiNT — Riotous  and  Disorderly  Conduct — Speci- 
fication OP  Opience — Statute  29th  and  30th  Vic,  c.  cclxxiii., 
Sec.  135,  Sub-sec.  5  (Glasgow  Police  Act,  1866) — Shouting. — ^The 
Glasgow  Police  Act,  1866,  section  135,  sub-section  5,  imposes  a 
penalty  upon  '  every  person  who  is  riotous,  disorderly,  or  indecent 
in  his  behaviour.'    A  conviction  and  sentence  pronounced  in  the 
Glasgow  Police  Court  upon  a  complaint  which  charged  a  contraven- 
tion of  this  section,  in  so  far  as  the  respondent,  of  the  date  and  at 
tbe  place  libelled,  was  *  riotous  and  disorderly  in  his  behaviour,  by 
shouting  aloud,  by  all  which,  or  part  thereof,  a  noise  and  disturb- 
ance was  created,  and  a  large  crowd  assembled,  and  the  lieges  were 
cumoyed,'  suspended  in  respect  that  from  want  of    specification 
of  the  circumstances  in  the  complaint  there  was  not  set  forth  an 
ckffence  under  the  Statute. 

This  was  a  Bill  at  the  instance  of  John  Ritchie,  i882. 
joiner,  Glasgow,  to  obtain  suspension  of  a  conviction  ^"^3^ 
arxd  liberation  from  a  sentence  of  thirty  days'  imprison- 
nxent,  without  the  option  of  a  fine,  pronounced  against 
hixn  in  the  Western  Police  Court.,  Glasgow,  upon  a  ^§Qt^25^* 
sixxnmary  complaint  at  the  instance  of  Donald  M'Phee,  g  ^  ^^^ 
I^xrccurator-Fiscal  of  Court,  which  charged  a  contraven- 
tion of  the  Glasgow  Police  Act,  1866,  section  135,  sub- 
se<3tion  5,  *ln  so  far  as  he  had,  on  18th  September  1882, 
orr  about  that  time,  in  or  near  Dumbarton  Road  and 
^ent  Eoad,  Glasgow,  been  riotous  and  disorderly  in 
l^is  behaviour,  by  shouting  aloud,  by  all  which,  or  part 
tlxereof,  a  noise  and  disturbance  was  created,  and  a  large 
cT*owd  assembled,  and  the  lieges  were  annoyed.' 

Brand,  for  the  suspender,  pleaded.-^The  complaint  is 

^competent  and  irrelevant ;    it  does  not  set  forth  an 

offence  at   common  law   or  under  the   Statute.     The 


Ritohie 

V, 

MThee. 
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188?.     suspender  was  out  on  strike,  and  the  allegation  is  thi 

NoTTs.     while  some  non-union  joiners  were  on  their  way  hon 

V.  *^     under  the  protection  of  the  police,  the  suspender  shoute 

-'-  -  at  them.     All  that  is  set  forth  in  the  complaint  is  thi 

^(§^!^S!^'  he  shouted  aloud,  '  by  all  which,  or  part  thereof,  a  noil 
Siwp7&^ub.  ^nd  disturbance  was  created,'  &c.  It  is  not  said  that  I 
was  riotous  and  disorderly  in  his  behaviour  otherwif 
than  by  shouting  aloud.  It  is  not  sa4d  what  it  was  thi 
he  shouted,  or  how  many  times,  or  that  he  shouted  lon^ 
He  may  have  made  a  noise  only,  or  ejaculated  merd] 
N'or  is  it  said  that  he  collected  a  crowd ;  all  that  is  sai 
is  that  a  large  crowd  assembled.  The  complaint  ongl 
at  least,  we  contend,  to  have  set  forth  the  words  usee 
Clark  V.  I/ang,  Glasgow,  May  10,  1876,  Couper,  vo 
iil,  p.  268  ;  Marr  v.  M' Arthur,  High  Court,  March  2! 
1878,  Couper,  vol.  iv.,  p.  53  ;  Wemyss  v.  Black,  Hig 
Court,  Jilarch  19,  1881,  Couper,  voL  iv.,  p.  41! 
Further,  upon  the  competency,  if  there  be  no  ofieni 
under  the  Statute  set  forth,  the  clauses  therein  limitiK 
review  to  the  Glasgow  Circuit  Court  are  inapplicable,  ai 
this  Bill  is  competent. 

Lang,  for  the  respondent. — It  is  difficult  to  see  ho 
tlic  charge  could  be  otherwise  libelled,  if  it  be  a  polic 
offence  to  make  a  noise  on  the  public  street,  and  collec 
a  crowd,  to  the  annoyance  of  the  people.  It  is  sufficient] 
set  forth  that  the  suspender  was  shouting  in  a  riotou 
and  disorderly  manner,  creating  a  noise  and  disturbance 
and  causing  a  large  crowd  to  assemble.  That  goes  h 
beyond  the  mere  statement  that  a  noise  was  made.  Th 
fact,  also,  that  the  offence  is  alleged  to  have  been  com 
mitted  in  two  streets  shows  that  the  disturbance  ha< 
been  persisted  in.  But  further,  sections  131  and  13! 
of  the  Glasgow  Police  Act,  1866,  limit  review  of  a 
orders  or  sentences  made  in  pursuance  of  that  Act  to  tt 
Glasgow  Circuit  Court  on  certain  grounds,  and  by  we 
of  appeal.     Tliis  Bill  is  therefore  incompetent 

The  Lord  Justice-Clerk. — ^The  ground  of  suspenaL 
here  is  that  there  is  not  set  forth  in  this  complaint  aJ 
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criminal  offence  either  under  the  police  Statute  or  other-  1882. 

wise.     I  do  not  for  a  moment  mean  to  say  that  shouting  noTTs. 

aloud  in  the  streets,  and  so  causing  a  crowd  to  collect,  v. 

may  not  be  a  very  serious  police  offence,  but  that  should  ^^' 


clearly  appear  upon  the  narrative  of  the  complaint,  ^^cta^* 
Shouting  may  be  innocent  or  not,  according  to  circum-  susp.  &  lib. 
stances,  and  the  circumstances  that  make  it  not  innocent 
must  appear  on  the  face  of  the  complaint,  on  the  simple 
and  ordinary  rule  that  a  man  is  entitled  to  know  of 
what  he  is  accused.  The  words  in  this  complaint  do  not 
say  what  the  man  did  in  the  way  of  shouting — whether 
it  was  continuous  shouting,  whether  it  was  loud  shouting, 
whether  he  had  any  excuse  for  what  he  was  doing,  or 
whether  he  refused  to  desist  when  appealed  to.  These 
are  the  things  that  enter  into  the  nature  of  the  offence, 
and  convert  the  comparatively  innocent  act  of  shouting 
in  the  streets  once  or  twice  into  a  serious  oflFence,  by 
being  repeated  deliberately  and  intentionally  to  create  a 
disturbance.  There  is  not  a  semblance  of  that  on  the 
face  of  this  complaint.  What  the  real  state  of  the  facts 
may  be  I  do  not  know,  but  1  think  this  conviction  can- 
not be  sustained,  because  the  complaint  does  not  charge 
the  complainer  with  any  specific  offence. 
Lord  Young  and  Lord  Craighill  concurred. 
The  following  was  the  Interlocutor  : — 
^Edinburgh,  25th  October  1882. — Having  considered 
this  Bill,  and  heard  counsel  for  the  parties,  pass  the  Bill, 
suspend  the  conviction  and  sentence  complained  of 
simpliciter,  and  decern:  Find  the  complainer  entitled 
to  expenses,  which  modify  to  seven  guineas,  for  which, 
and  one  guinea  as  the  dues  of  extract,  decern  against 
the  respondent. 

Agents  for  the  Suspenders— Messrs  J.  &  J.  Galletlt,  S.S.C. 
Agents  for  the  Respondent— Messrs  Campbell  &  Smith,  S.S.C 
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Present, 

The  Lord-Justice  Clerk. 
Lords  Young  and  Craighill. 
Andrew  Gemhbll,  Appellant. — M'Kechnie. 

AGAINST 

William  Fleck,  Respondent. — Dean  of  Faculty  (Macdonald) — S?uiw, 

Hotel — Keeping  Open  House — Statute  25th  and  26th  Vio.,  cap. 
XXXV.  (Public-Houses  Acts  Amendment  (Scotland)  Act  1862) — 
Hotel,  hona-fide  Lodger  in; — An  hot^l-keeper  who  permitted  two 
baiui'fide  lodgers  in  his  hotel  to  entertain  after  eleven  o'clock  at 
night  two  friends  who  lived  in  the  vicinity  with  exciseable  liquors, 
the  same  being  supplied  before  eleven,  was  acquitted  upon  a 
charge,  under  the  Public-Houses  Act  Amendment  (Scotland)  Act^ 
1862,  of  keeping  open  house  after  eleven  o'clock  at  night,  at  the 
instance  of  the  Procurator-Fiscal,  and  the  latter  appealed.  Appeal 
dismissed,  with  costs,  and  observed  that  the  case  differed  from  the  case 
where  it  is  proved  that  lodgings  were  taken  in  the  hotel  to  enable 
exciseable  liquors  to  be  obtained  during  prohibited  hours. 

1882.         This  was  an  appeal  at  the  instance  of  Andrew  Gem-  - 
Non4.     MELL,  Procurator-Fiscal  in  the  Justice  of  Peace  Courtz:; 
for  the  county  of  Haddington,  against  a  judgment  oK 
acquittal  by  the  Justices  of  said  county,  upon  a  com— 


Gemmell 

9. 

Fleck. 


^Sdj.^aT*'  plaint    at    his    instance    as    Procurator-Fiscal   agains 
^pp^^    William    Fleck,    hotel-keeper,    Royal    Hotel, 

Berwick,  which  charged  a  contravention  of  the  Publi< 
House  Acts  Amendment  (Scotland)  Act,  1862,  and  i 
Acts  therein  recited,  by  keeping  open  house  after 
o'clock  at  night  and  before  8  o'clock  of  the  morning  of  t 
dates  libelled.     It  appeared  from  the  jEgicts  stated  in  tli^ 
Case  that  two  police -constables  entered  the  respondent^ 
hotel  after  it  had  been  closed  at  eleven  o'clock  on  tJL 
date  libelled,  and  found  two  hona-fide  lodgers  in  the  ho 
entertaining   with   exciseable    liquors  two  friends  wb 
were  residenters  at  North  Berwick,  and   that  it 
proved  that  the  liquors  had  been  supplied  before  elev 
o'clock.     The  question  in  the  Case  was  : — 
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'Whether,  in  the  circumstances  above  stated,  and  no  1882. 
liquors  having  been  supplied  after  11  p.m.  of  4th  July  N7ri4. 
1882,  the  respondent  was  guilty  of  a  contravention  of  his        r. 

certificate  in  alio  wing '  A.  and  B.,  *the  guests  of  ^  C.  and 

D.,  *  lodgers  in  said  hotel,  to  remain  and  consume  liquors  Sjt  2^ ' 
in  the  room  engaged  by  the  latter,  being  part  of  said  Appeal, 
licensed  premises,  after  1 1  o'clock  of  the  evening  of  4th 
July,  and  before  8  o'clock  of  the  morning  of  Wednesday, 
5tli  July,  and  in  particular  between  the  hours  of  half- 
past  12  o'clock  and  2  o'clock  of  the  morning  of  said  5th 
day  of  July  1882,  these  gentlemen  not  being  lodgers  in 
said  hotel,  or  hona-Jidfi  travellers  ? ' 

M'Kechnie,  for  the  appellant,  contended — In  terms 
of  the  Statute  libelled,  an  hotel-keeper  is  bound  not 
to  permit  or  suflFer  drinking  upon  his  premises  during 
prohibited  hours.  The  only  persons  excepted  from  the 
operation  of  the  enactment  are  travellers  and  persons 
®t«tying  in  the  house  as  lodgera  As  the  persons  who 
'^^re  entertained  on  this  occasion  were  neither,  the 
'^vistices  ought,  it  is  submitted,  to  have  convicted. 

The  LfORD  Justice-Clerk. — Suppose  we  thought  so, 
"^liat  would  be  the  result  now.  The  Justices  could  not 
^^nvict  him, 

M'Kechnie,  for  the  appellant. — The  question  is  one 
of  unportance,  and  the  Fiscal  is  entitled  to  ask  the 
opinion  of  the  Court  for  his  guidance.  Any  person  by 
taking  a  room  in  an  hotel  might  obtain  exciseable  liquors 
at  any  time  for  himself  and  friends. 

Lord  Craighill.  —  The  case  of   a    person   taking 
rooms  for  the  purpose  of  obtaining  drink  during  pro- 
hibited hours  is  quite  a  different  case.     There  is  no 
^^aaon  to  suppose  that  the  present  was  not  a  case  of 
^^^^^la-Jide  lodgers  in  an  hotel  entertaining  their  firiends. 

Xhe  Court  unanimously  refused  to  sustain  the  appeal, 
^^d  the  following  Interlocutor  was  pronounced : — 

*  Edinburgh,  27th  October  1882. — Having  considered 
*^ia  Case,  and  heard  counsel  for  the  parties,  Dismiss  the 
t^Peal :  Affirm  the  determination  of  the  Justices  :  Find 
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1882.  the  respoDdent  entitled  to  expenses,  which  modify  to 
N^4.  seven  guineas,  for  which,  and  one  guinea  as  the  dues  of 
^^^     extract*  decern  against  the  appellant. 


Fleck. 


High  Court, 
Oct.  27. 


Appeal 


No.  16. 
Campbell 

V. 

Auld. 

High  Coiirt, 
Oct  27. 

Appeal. 


Agent  for  the  Appellant— H.  CORNILLON,  S.S.C. 
Agent  for  the  Bespondent— Wif.  B.  Glbn,  S.S.C. 


Present, 

The  Lord  Justice-Clerk. 

Lords  Young  and  Craighill. 

KoBBRT  Campbell,  Appellant. — Dean  of  Faculty  (Maedonald) 

and  Brand. 

AGAINST 

James  Auld,  Hespondent. — Mackay  and  M^Kechnie, 

Nuisance  FROM  Smoke — Statute  20th  and  21st  Vic,  c.  73,  srotions 
1  AND  14  (Smoke  Nuisance  (Scotland)  Abatement  Act,  1857) — 
Statute  28th  and  29th  Vic,  c.  102,  section  1  (Smoke  Nuisance 
(Scotland)Acts  Amendment  Act,  1865) — Statute  40th  and  4l8TVia, 
c  cxoiiL,  SECTION  250  (Greenock  Police  Act,  1877) — Harbour — 
Burgh — Kivsr — Jurisdiction. — ^The  Smoke  Nuisance  (Scotland) 
Abatement  Act,  1857,  imposes  certain  penalties  on  the  use  of 
furnaces  not  constructed  to  consume  their  own  smoke, '  employed 
in  the  working  of  engines  by  steam,  whether  locomotiye  or  other- 
wise, in  any  place  to  which  this  Act  shall  apply,  or  on  board  of 
any  steam  vessel  stopping  at  or  in  any  such  place,  or  in  or  at  any 
port,  pier^  landing  place,  or  harbour  within  the  same^  or  when 
plying  upon  any  part  of  a  river  which,  at  such  part,  shall  not 
exceed  a  quarter  of  a  mile  in  breadth,'  or  on  the  negligent  use  of 
such  furnaces  when  properly  constructed.  The  14th  section  of  the 
same  Act,  with  reference  to  royal  buirghs,  declares  that  the  word 
'  place '  shall  include  the  whole  area  contained  within  the  parlia- 
mentary or  police  limits  of  the  burgh,  and  the  Smoke  Nuisances 
(Scotland)  Acts  Amendment  Act,  1865,  extends  this  definition  to 
other  burghs.  Held  that  an  offence  could  not  be  committed  on 
board  a  vessel  sailing  in  a  part  of  a  river  more  than  a  quarter  of  a 
mile  broad,  although  within  the  parliamentary  or  police  limits  of  a 
burgl)  to  which  the  Act  applied. 

This  was  an  Appeal  at  the  instance  of  Bobebt  Camp- 
be  i.l,  steamboat  owner  in  Glasgow,  against  a  conviction  . 
and  sentence  pronounced  in  the  Greenock  Police  Courtis 
upon   a   complaint    under    the   Summary  Jurisdictia 
(Scotland)  Acts,   1864  and  1881,  the  Acts  20th  am 
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2l8t  Vic.,  c.  73  [The  Smoke  Nuisance  (Scotland)  Abate-  1882. 

ment  Act,   1857],   24th  Vic,  c.  17  [(1861)  amending  n^s. 

said  Smoke  Act,  1857],  and  the  28th  and  29th  Vic,  c  ^^^^ 
102  (1865),   amending  both  of  said  previous  Smoke 


xVcts,  at  the  instance  of  James  Auld,  Procurator-  ^^^^^' 
Fiscal,  which  set  forth,  That  the  appellant  and  Archi-  .  ^ 
l->aJd  MTherson,  master  of  the  steam  vessel  Vivid  of 
Glasgow,  have  both  and  each  or  one  or  other  of  them 
been  guilty  of  an  oflfence  against  sections  1  and  2  of  the 
Act  20th  and  21st  Vic,  c  73,  entituled  *  An  Act  for  the 
Abatement  of  the  Nuisance  arising  from  the  Smoke  of 
Furnaces  in  Scotland,'  actors,  or  actor,  or  art  and  part, 

*  Ik  80  FAR  AS,  on  the  12tb  day  of  June  1882  years,  or  about  that 
^^e,  the  said  accused  Eobert  Campbell,  being  the  owner,  or  one  of  the 
owners,  of  the  steam  vessel  Fivid,  a  river  steamer  plying  on  the 
Hiver  Clyde,  and  the  said  Archibald  MTherson  being  the  master  of 
the  8aid  steam  yessel,  there  was  or  were  one  or  more  furnace  or  fur- 
i^acQ9  employed  in  said  steam  vessel  in  the  working  of  engines  by 
steam,  and  the  said  accused,  betwixt  the  hours  of  five  and  six  o'clock 
in  the  afternoon  of  said  day,  while  the  said  steam  vessel  was  stopping 
^  the  landing  picu^e  known  as  Princes  Pier,  and  also  while  said  steam 
^^^99el  was  sailing  on  the  said  river  between  Princes  Pier  and  Fort 
^otildOf  aU  within  the  limits  of  the  town  of  Oreenock,  and  within 
f^ur  hanouf's  jurisdiction,  did,  both  and  each  or  one  or  other  of 
^hem,  use  said  furnace  or  furnaces,  or  one  or  more  of  them,  notwith- 
standing that  the  same  was  or  were  not  constructed  so  as  to  consume 
<>r  bum  its  or  their  own  smoke  ;  or  whether  said  furnace  or  furnaces 
^as  or  were  so  constructed  or  not,  the  said  accused  did,  both  and 
ct^  jr  one  or  other  of  them,  time  aforesaid,  so  negligently  use  the 
said  fomace  or  furnaces,  or  one  or  more  of  them,  as  that  the  smoke 
trifling  therefrom  was  not  effectually  consumed  or  burnt ;  whereby 
the  said  accused  have  become  liable  to  the  penalties  set  forth  in 
the  said  statutory  enactments.  And  such  offence  is  the  first  offence, 
"^at  this  complaint  is  brought  before  your  honours  by  virtue  of  the 
Greenock  Police  Act,  1877,  section  250.^ 


^Statute    20th  and   21st  Vic.   c.    73,   'Smoke   Nuisance   (Scot- 
^d)  Abatement  Act,  1857.' 

Section  1. — From  and  after  the  1st  day  of  August  1858,  every 

fupu^g  employed  in  the  working  of  engines  by  steam,  whether 

^^^inotive   or   otherwise,   in   any  place  to  which  this  Act  shaU 

Pply,  or  on  board  of  any   steam-vessel  stopping   at   or  in  any 

^^h  place,  or  in  or  at  any  port,  pier,  landing-place,  or  harbour 

^^in  the  same,  or  when  plying  on   any  part  of  a  river  which 
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1882.         Prior  to  the  accused  being  called  on  to  plead  be 
No.  15.     the  Magistrate,  objection  was  taken  to  the  complaint 

Campbell      ^ ^^^ 


V. 


^^*^  at  such  part  shall  not  exceed  a  quarter  of  a  mile  in  breadth 
Hiffh  Court,  shall  in  all  cases  be  constructed  or  altered  so  as  to  consan 
^'  bum  the  smoke  arising  from  such  furnace;  and  if  any  perso 
Appeal  company  shall,  after  the  1st  day  of  August  1868,  .  .  .  use  in 
such  place  or  on  board  of  any  such  steam-vessel,  any  such  foi 
which  shall  not  be  constructed  so  as  to  consume  or  bum  its 
smoke,  or  shall  so  negligently  use  any  such  furnace  as  thai 
smoke  arising  therefrom  shall  not  be  effectually  consumed  or  b 
every  person  or  company  so  offending  .  .  .  being  the  owner  or  m 
or  other  person  in  charge  for  the  time  being  of  any  such  steam-v< 
shall  upon  a  summary  conviction  for  such  offence  bef(»«  the  SI 
or  Sheriff-Substitute  of  the  county  or  any  two  Justices  having  j 
diction  within  the  place  within  which  or  adjacent  to  the  port, 
landing-place,  river,  or  harbour  in  which  the  offence  against  this 
is  alleged  to  have  been  committed,  where  such  place  is  not  a  Bi 
and  where  such  place  is  a  Burgh  then  before  ....  the  Magis 
of  such  Burgh,  forfeit  and  pay  a  sum  not  more  than  five  ponndfi 
less  than  forty  shillings  ....  and  shall  also  pay  to  the  local  auth 
the  whole  costs  incurred  in  the  proceedings  for  the  recovery  of 
such  penalty. 

Section  14. — ^In  this  Act  the  word  'place'  shall  mean  every 
or  royal  Burgh  in  Scotland,  and  shall  include  the  whole  area  conti 
within  the  parliamentary  or  police  limits  or  boundaries  thereof, 
vided  the  same  shall  comprehend  a  population  of  not  less  than  i 
and  shall  also  mean  and  include  every  Burgh  of  Barony  and  B 
of  regality  containing  a  similar  amount  of  population. 

Statute  40th  and  41st  Vic,  c.  oxcui.,  (The  Greenock  Police 
1877.) 

Section  250. — All  offences  committed  within  the  town  agains 
provisions  of  the  following  Acts  or  any  of  them,  viz.,  the  Adt 
and  21st  Vic,  c.  73,  intituled  an  Act  for  the  abatement  of  the  nuij 
arising  from  the  smoke  of  furnaces  in  Scotland,  ....  ma; 
tried  by  the  magistrates  as  police  offences  under  complaint  b; 
procurator-fiscal  of  the  police  court,  and  the  penalties  may  b 
covered  and  applied  in  the  same  way  as  penalties  for  police  off( 
under  this  Acf 

Section  5. — ^Tlie  limits  of  the  town  of  Greenock  shall  include 
part  of  the  river   Clyde  extending  from  the   shore   into  the  i 
Clyde  for  a  space  of  seventeen  hundred  lineal  yards  and  there  tor 
at  a  right  angle  and  running  north-westward  in  a  straight  line 
point  in  the  river  opposite  to  the  march  between  the  parishe 
Greenock  and  Inverkip,  and  then  turning  at  a  right  angle  and 
ning  in  a  south-westerly  direction  till  it  reaches  the  point  when 
boundary  commences. 
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tlie  ground  that  under  the  Act  20th  and  21st  Vic,  cap.      1882. 
73,  the  Police  Court  of  Greenock  had  no  jurisdiction,  in     nITs. 
respect  the  complaint,  as  presented  to  the  Court,  included      ™^» 
a  charge  of  emitting  smoke  while  said  vessel  was  sailing     ^"^^ 
on  the  river  Clyde,  and  it  had  not  been  libelled  that  the  ^^^gjfj^ 
river  at  the  point  specified  did  not  exceed  a  quarter  of  a    ^^^~" 
mile  in  breadth,  and  that  as  the  said  charge  was  cumula- 
tive with  the  charge  of  emitting  smoke  while  the  vessel 
was  stopping  at  the  landing  place,  the  complaint  was  irre- 
levant as  a  whole.     The  objection  was  repelled,  and  there- 
after the  Magistrate,  on  the  evidence  adduced,  dismissed 
the  complaint  as  against  the  said  Archibald  MTherson, 
and  convicted  the  appellant  Campbell  *  of  the  ofience 
charged  alternatively  in  the  complaint,  viz.,  of  having  on 
the  12th  June  1882,  betwixt  the  hours  of  five  and  six 
o'clock  in  the  afternoon  (he  being  the  owner  of  the 
steam-vessel  Vimd^  of  Glasgow),  while  said  steam -vessel 
"^as  stopping  at  the  landing-place  known   as  Princes 
I^ier,  and  also  while  said  steam-vessel  was  sailing  on  the 
^Ver  Clyde  between  Princes  Pier  and  Fort  Matilda,  all 
within  the  Umits  of  the  town  of  Greenock,  and  within 
tile  jurisdiction  of  the  Court,  so  negligently  used  the 
ftirnace  or  furnaces  on  board  said  steam- vessel,  or  one  or 
other  of  them,  that  the  smoke  arising  therefrom  was  not 
effectually  consumed  or  bum^t,'  and  adjudged  him  to  pay 
^  penalty  of  forty  shillings  within  eight  days,  with  the 
alternative  of  three  days'  imprisonment. 

Campbell  appealed  upon  a  Case  stated  under  the  Sum- 
mary Prosecutions  Appeals  Act. 

Beand   for    the   appellant.  —  The   first  question    is 

whether  the  complaint  is  a  competent  one  under  the 

Smoke  Nuisance  Abatement  Act,  1857.     The  Greenock 

"olice  Act,  1877,  did  not  extend  the  operation  of  that 

^^t,  and  accordingly  we  have  to  look  to  the  terms  of 

*'^^  Smoke  Act  in  order  to  see  whether  the  charges  in 

'*^^    complaint   constitute    an   ofience   under  it.      We 

^^Utend  that,  comparing  the  language  of  the  complaint 

^^th  the  enactment  in  section  1  of  the  Statute  of  1857, 
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1882.     the  complaint  does  not  comply]  with  the  provisions  of 

N^6.     that  section  of  the  Statute.     There  would  have  been  a 

^t"""   good  charge  warranting  a  conviction  for  an  offence  com- 

mitted  at  Princes   Pier,  because  a  pier  is  one  of  the 

^^^2^*'  places  at  which  the  offence  may,  in  terms  of  that  section, 
Appeal,  be  committed ;  but  the  complaint  charges  the  emitting 
of  smoke  while  sailing  on  the  river  between  Princes  Pier 
and  Fort  Matilda,  as  well  as  at  the  pier ;  and  the  ap- 
pellant is  convicted  of  the  alternative  offence  in  the  com- 
plaint of  having  at  the  date  libelled,  he  being  the  owner 
of  the  vessel  while  she  was  stopping  at  Princes  Pier  and 
while  she  was  sailing  on  the  river  Clyde  between  said 
pier  and  Fort  Matilda,  all  within  the  limits  of  the  town 
of  Greenock,  and  within  the  jurisdiction  of  the  Court,  so 
negligently  used  the  furnace  on  board  said  vessel,  as 
that  smoke  arising  therefrom  was  not  effectually  con- 
sumed or  burnt  And  that  raises  the  question,  whether 
it  is  necessaiy  in  a  complaint,  charging  an  oflFence  under 
section  1  of  the  Smoke  Act,  as  committed  upon  a  river, 
to  set  forth  and  prove  that  the  river  at  the  point  in 
question  is  not  more  than  a  quarter  of  a  mile  broad. 
Our  contention  is,  that  it  is  necessary  so  to  libel  and 
prove ;  and  that  admitting  that  the  offence  in  the  section 
wafi  committed  at  Princes  Pier,  the  conviction  falls  to  be 
quashed,  because  both  the  complaint  and  conviction  are 
cumulative,  and  relate  to  the  commission  of  the  offence  at 
both  places,  one  of  which  is  a  point  upon  a  river  which 
was  not  libelled  or  proved  to  be  not  more  than  a  quarter 
of  a  mile  broad  at  the  point  libelled,  in  terms  of  said 
section  1.  {Reads,  section  1,  see  foot  of  page  153.)  In 
point  of  fact,  the  river  at  that  point  is  a  great  deal  more 
than  a  quarter  of  a  mile  in  breadth,  and  the  Smoke  Act 
was  never,  we  contend,  intended  to  be  applied  to  the 
case  of  smoke  emitted  on  rivers  of  such  a  breadth.  And 
with  reference  to  the  words  in  the  complaint  and  convic-  - 
tion,  ^  or  within  the  limits  of  the  town  of  Greenock,  and^ 
within  the  jurisdiction  of  the  Magistrates,'  we  content 
that  section  250  of  the  Greenock  Police  Act,  1877,  whicl 
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gave  jurisdiction  to  the  Magistrates  to  try  all  offences     1882. 
committed  within  the  Umits  of  the  town  against  the    nITs. 
provisions  of  inter  alia  the  Smoke  Act,  as  police  offences,     ""v^ 
did  not  extend  the  operation  of  the  Smoke  Act,  or  render  _i"!i_ 
it  competent  to  tiy  as  a  police  offence,  when  committed  «'5JL*^' 
upon  a  part  of  the  river  Clyde  which  happens  to  be  ~  Appeal. 
iKrithin  those  limits,  that  which  would  not  be  an  offence 
on  any  other  river  more  than  a  quarter  of  a  mile  broad, 
as  the  river  Clyde  is  at  the  point  in  question. 

Maokay  and  M'Kjbchnib,  for  the  respondent. — The 
question  is  whether  an  offence  under  the  Smoke  Nuisance 
Abatement  Act,  1857,  was  committed  within  the  juris- 
diction of  the  Magistrates  of  Greenock.  It  is  said  that 
tlie|prosecution  applied  to  a  place  to  which  the  provisions 
of  thatJAct  did  not  apply ;  but  by  section  1  of  the  Act  28th 
and  29th  Victoria,  c.  102  (1865),  an  Act  passed  to  amend 
the  said  Smoke  Act  of  1857,  it  is  provided  that  the  word 

*  place '  in  the  Smoke  Act  shall  mean  and  include  every 
burgh  or  town  of  Scotland  of  a  population  of  not  less 
than  2000,  '  and  shall  include  the  whole  area  contained 
within  the  parliamentary  or  poUce  Umite  or  boundaries 
thereof*  Now,  the  limits  of  the  town  of  Greenock  are 
by  section  5  of  the  Greenock  Police  Act,  1877,  defined 
to  include  *  that  part  of  the  river  Clyde  extending  from 
the  shore  on  the  east  of  the  town  into  the  river  for  a 
space  of  1 700  lineal  yards,  and  there  turning  at  a  right 
angle  and  running  north-westward  in  a  straight  line  to  a 
point  in  the  river  opposite  to  the  march  between  the 
parishes  of  Greenock  and  Inverkip,  and  there  turning  at 
a  right  angle  and  running  in  a  south-west  direction  till 
it  reaches  the  point  (upon  the  shore)  where  the  (west) 
boundary  of  the  town  commences ' ;  and  that  definition 
includes  the  part  of  the  river  upon  which  the  nuisance 
was  said  to  have  been  conmiitted  by  the  Vivid  on  the 
occasion  libelled.  And  being,  therefore,  within  the  Par- 
liamentary limits  or  boundaries  of  the  Burgh,  it  is  a 

*  place '  in  the  sense  of  section  1  of  the  Smoke  Act  of 
1857,  as  extended  by  the  amending  Act  of  1861,  to 
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1882.     which  the  provisions  of  that  section  apply,  and  so  within 
nTTs.     the  jurisdiction  of  the  Magistrates. 
*T  ^        Lord  Young. — Is  it  an  offence  under  the  Smoke  Act 
to  commit  a  nuisance  by  the  negligent  use  of  a.  furnace. 


^^8ct27^''  on  a  river  more  than  a  quarter  of  a  mile  broad  ? 
App^^i  Ma  CRAY  and  M'Kechnie,  for  the  respondent. — We 
contend  that  the  operation  of  the  Smoke  Act  has  been 
extended  for  police  purposes  by  the  subsequent  statutes 
referred  to,  viz.,  the  28th  and  29th  Vic.,  c.  102,  and  the 
Greenock  Police  Act  of  1877,  and  that  the  Magistrates 
have  thereby  had  conferred  upon  them  jurisdiction  to  try 
for  the  offences  in  the  Smoke  Act  committed  at  any  place 
within  the  limits  of  the  town. 

Lord  Young. — True ;  but  only  if  an  offence  under 
the  Smoke  Act  has  been  committed. 

The  Lord  Justice-Clerk. — Your  contention  amounts 
to  this,  that  what  is  an  offence  nowhere  else  is  an  offence 
within  the  limits  of  the  town  of  Greenock. 

Mackay  and  M'Kechnie,  for  the  respondent. — The 
appellant  has  been  found  guilty  of  the  negligent  use  of 
a  furnace,  and  it  is  admitted  that  the  offence  was  com- 
mitted so  far  as  it  relates  to  the  pier.  The  penalty  has 
therefore  been  incurred.  The  complaint  no  doubt  says 
that  he  committed  the  offence  at  one  place,  and  continued 
to  commit  it  at  another,  at  which  other  place,  it  is  said, 
it  could  not,  in  terms  of  the  Statute,  be  committed.  But 
the  fact  that  the  offence  is  said  to  have  been  continued 
after  leaving  the  pier  does  not,  we  contend,  affect  the 
matter.  The  offence  was  admittedly  committed,  and  the 
addition  is  mere  surplusage. 

The  Lord  Justice-Clerk. — But  the  sentence  is  inflicted 
for  the  offence  committed  at  both  places  ;  and  if  a  person 
is  convicted  for  what  is,  along  with  what  is  not,  an 
offence,  and  sentenced  for  both,  as  we  cannot  apportion 
the  penalty  the  conviction  and  sentence  must  go. 

Mackay,  forthe  respondent. — ^The  penalty  was  incurred 
by  the  commission  of  the  offence  at  the  pier,  and  as  there 
is  no  injustice,  the  sentence  is,  we  contend,  separable. 
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The  Lord  Justice-Clerk. — There  has  here  clearly  1882. 

beea  a  miscarriage,  and  an  unfortunate  miscarriage,  in  no.  15. 

the  execution  of  an  important  Act.     The  whole  matter  *T 


Aula. 


has  proceeded  on  an   assumption   which  is  untenable, 

namely,  that  the  Greenock  Police  Act  has  extended  the    oct  27. 

operation  of  the  Smoke  Act  of  1857,  so  as  to  enable  the    AppeJT" 

Greenock    magistrates    to    entertain    prosecutions    for 

offences  committed  on  board  a  vessel  sailing  on  a  river, 

although  the  river  is  more  than  a  quarter  of  a  mile  broad. 

That  is  quite  an  erroneous  view  ;  for  if  we  turn  to  the 

Smoke  Act  we  find  it  distinctly  laid  down  that  in  the 

case  of  oflfences  committed  on  board  a  vessel  plying  on  a 

river,  the  river  must  not  exceed  a  quarter  of  a  mile  in 

breadth,  and  there  is  nothing  in  the  Police  Act  which  in 

the  least  modifies  that  qualification.     Here  it  is  admitted 

that  the  river  is  a  great  deal  more  than  a  quarter  of  a 

mile  broad,  and  therefore  it  is  quite  plain  that  no  offence 

lias  been  committed  under  this  provision  of  the  Smoke 

Act    The  conviction,  however,  applies  not  only  to  an 

offence  committed  when  the  vessel  was  sailing,  but  also 

to  an  offence  when  she  was  stopping,  and  it  is  said  that 

this  second  offence,  at  all  events,  ought  to  be  allowed  to 

^nd.     But  it  is  trite  law,  which  has  been  pronounced 

^^er  and  oVer  again,  that  if  there  is  a  general  conviction 

^^  two  offences,  and  a  single  penalty  is  imposed,  and  if 

^he  conviction  for  one  of  the  offences  is  bad,  it  is  impos- 

^^Me  that  it  can  stand  as  regards  the  other.     It  is  impos- 

^ble  to  separate  the  penalty,  and  say  how  much  was  for 

^*io  one  offence,  and  how  much  for  the  other.     I  am  of 

Opinion,  therefore,  that  we  should  sustain  this  appeal 

LoED  Young. — I  am  of  the  same  opinion,  and  on  the 
^^^tne  grounds.  Indeed,  both  points  seem  to  me  too  clear 
for*  argument.  There  was  simply  a  blunder  here,  as  your 
t-K^rdship  has  observed.  Instead  of  being  confined  to  the 
^^'^^e  of  smoke  emitted  at  the  landing-place,  both  the 
Complaint  and  the  conviction  which  followed  on  the 
conipiaji^t  were  extended  to  the  case  of  a  vessel  sailing 
^^  the  Clyde,  and  in  respect  to  this  latter  the  conditions 
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1882.     imposed  by  the  Statute  were  overlooked.     Now,  for  th 

NaTs,     double  conviction — one  part  bad,  and  the  other,  I  assum 

V,       good — a  single  penalty  was  imposed,  and  I  was  surpnBi 

to  hear  an  argument  advanced — against  what  I  ha^ 


^?n!^  always  regarded  as  an  elementary  and  well-fixed  poi 
Appeal,     of  law — that  where  a  conviction  is  bad  in  part,  and  the: 
is  one  punishment  applicable  to  the  whole  offence,  tl 
entire  conviction  must  fall. 
Lord  Craighill  concurred. 
The  following  was  the  Interlocutor : — 
*  Ediriburgh,  27th  October  1882. — Having  considerc 
this  Case,  and  heard  counsel  for  the  parties,  reverse  tl 
determination  of  the  inferior  Judge :  Find  the  appellai 
entitled  to  expenses,  which  modify  to  seven  guineas,  fl 
which,  and  one  guinea  as  the  dues  of  extract,  decei 
against  the  respondent.' 

A^nt  for  the  Appellant.  —Adam  Srbill,  8.S.O. 
Agents  for  the  Respondent.— Duncan,  Abohibald,  &  Cunninqbam,  W.S. 


Prefient, 
The  Lord  Justice-Clerk. 
Lords  Young  and  Craighill. 
Robert  GlaBs^tkI  John  Dempster,  Suspenders. — GhUhrie. 

AGAINST 

Thomas  Linton,  Bespondent — Mackiniosk, 

Scattering  Sand  upon  Streets — Statute  42nd  and  43rd  Via, 
GXXxiL,  Sections  99,  153,  and  309  (Edinburgh  Municipal  ai 
Police  Act) — ^Bye-law — ^Tramway — Case  on  Appeal — Subpensio 
— Two  persons  convicted  of  a  contravention  of  the  bjelaw  aathorift 
by  the  Edinburgh  Municipal  and  Police  Act,  1879,  which  prohibi 
the  throwing  or  scattering  any  sand  or  rubbish  on  any  street,  & 
objected  in  a  Bill  of  Suspension,  that  the  bye-law  not  being  ma 
in  accordance  with  the  provisions  of  the  Statute,  the  convicti 
was  without  statutory  warrant,  and  illegal,  the  objection  repellc 
the  proceedings  found  orderly  proceeded  with,  and  the  Bill  refuse 
Held  also  that  the  suspenders  could  not  be  heard  to  plead  tl 
they  had  acted  under  the  instructions  of  the  Edinburgh  Tiamw 
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Company,  iu  whose  employment  they  were,  in  respect  that  the  fact 
was  not  hefore  the  Court. 

This  was  a  suspension  of  a  conviction  and  sentence     1882. 
pronounced  in  the  Edinburgh  Police  Court,  by  which     n^6. 
the  following  charge,  in  a  complaint  at  the  instance  of   De^jXr 
Thohas  Linton,   the  Procurator-Fiscal  of  Court,   was    LiiTton. 
found  proved,  and  the  respondents  in  the  complaint,  the  Hij?h  court, 
present  suspenders,  were  sentenced  to  pay  a  fine  of  seven      °*^'^' 
shillings  and  sixpence,  with  imprisonment  not  exceeding  Suspension. 
three  days  until  paid. 

The  complaint  set  forth  that  Eobsrt  Glass,  residing  in  North  Crom- 
>  well  Street,  Leith,  and  John  Dempster,  residing  in  James  Street, 
Pilrig,  Edinburgh,  have  been  guilty,  actors  or  actor,  or  art  and  part, 
of  an  offence  against  a  by-law,  made  and  enacted  by  the  Magistrates 
and  Council,  as  authorised  by  '  The  Edinburgh  Municipal  and  Police 
Act^  1879,'  in  so  far  as,  upon  the  30th  day  of  September  1882  years, 
or  about  that  time,  the  said  accused  did  both,  and  each,  or  one  or 
other  of  them,  throw  or  scatter  a  quantity  of  sand,  or  other  material, 
upon  the  street  in  Leith  Walk,  at  or  near  Albert  Place,  Edinburgh, 
the  said  sand,  or  other  material,  not  being  thrown  or  scattered  in  time 
of  frost  to  prevent  accident.^ 

^  The  following  is  the  bye-law : — '27.  No  person  shall  throw  or 
scatter  any  sand,  rubbish,  ashes,  or  other  material  on  any  street  or 
court,  except  in  time  of  frost  to  prevent  accident.' 

Statute  42nd  and  43rd  Yic,  c.  oxzxii.,  *  Edinbuigh  Municipal  and 
Police  Act,  1879.' 

Section  309.  '  The  Magistrates  and  Council  may  from  time  to  time 
make  such  bye-laws  as  they  think  fitibr  the  several  purposes  after 
mentioned,  provided  the  same  be  not  J^ugnant  to  the  law  of  Scotland, 
or  the  provisions  of  this  Act.  The  first  sub-section  of  section  309  is — 
*  For  preventing  nuisances  and  annoyances  in  any  street  or  court' 

Section  99.  *  Every  person  who  shall  collect,  or  authorise  the  col- 
lection of^  or  shall  lay,  or  cause  to  be  laid  down,  any  rubbish  on  any 
street  or  court,  and  permit  the  same  to  lie  for  more  than  six  hours, 
ahall  be  liable  to  a  penalty  not  exceeding  forty  shillings,  and  in  the 
event  of  such  rubbish  not  being  removed  within  the  time  above  speci- 
fied, the  inspector  of  cleansing,  or  other  person  under  his  direction, 
may  remove  the  same  at  the  expense  of  the  peroon  collecting  or 
authorising  the  collection  o^  or  laying,  or  causing  it  to  be  laid  down, 
and  the  cost  of  the  removal  thereof  shall  be  recoverable  from  such 
person  by  the  collector  as  a  debt  at  common  law :  Provided  always  that 
it  shall  xiot  be  deemed  an  offence  to  lay  sand  or  other  materials  in 
any  street  or  court  in  time  of  frost  to  prevent  accidents,  or  litter  or 

VOL.  V.  L 
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1882.         It  was  stated  in  the  Bill  that  the  complainers  are 
NTTe.     ployed  by  the  Edinburgh  Street  Tramways  CJomp 
Demp^   On  the  date  and  at  the  place  stated  in  the  compk 
linton.     they,  by  means  of  a  patent  distributor,  designed 
HLrh  Court,  ^scd  for  the  purpose,  scattered  a  quantity  of  sand 
^'    the  tramway  lines.     The  sand  was  scattered  to  pre^ 
Suapeiudon.  accidcut,  and  was  essential  for  that  purpose,  and 
order  to  carry  on  the  txamway  traffic  with  safety. 
And  it  was  pleaded  in  the  Bill — 

1.  The  terms  of  the  said  bye-law  not  being  aut 
ised  by  *The  Edinburgh  Municipal  and  Police  Act,  18 
the  sentence  complained  of  ought  to  be  suspended. 

2.  The  terms  of  the  said  bye-law  being  repugnan 
the  law  of  Scotland,  and  to  the  provisions  of  the 
Act,  the  sentence  complained  of  ought  to  be  suspend 

3.  In  respect  that  section  153  ^  of  the  said  Act 
empts  the  tramways  from  its  provisions,  the  sent 
complained  of  ought  to  be  suspended. 

4.  The  use  of  sand  being  necessary  for  the  workir 
the  traflSic,  and  the  said  tramways  being  authorised 
Act  of  Parliament,  the  complainers  were  entitled  tc 
sand  on  the  occasion  in  question,  and  their  convic 
ought  to  be  suspended. 

5.  The  said  sentence  being,  in  the  circumstances 
descended  on,  wrongous,  illegal,  unjust,  and  opprea 
the  same  ought  to  be  suspended. 

6.  The  said  sentence  being  suspended,  warrant  oi 
to  be  granted  upon  the  Clerk  of  Court,  or  the  res; 
dent,  to  repay  to  the  complainers  the  said  sum  of  7b! 
each,  being  the  sums  taken  possession  of  by  them  foi 
penalties  imposed  upon  the  complainers. 

The  evidence  which  was  taken  before  the  Magisi 

other  suitable  materials  to  prevent  the  freezing  of  water  in  pipea^ 
case  of  sickness  to  prevent  noise,  if  the  person  laying  any  such  t 
shall  cause  them  to  be  removed  as  soon  as  the  occasion  for  them 
cease. 

^  Section  163.  '  Nothing  in  this  Act  contained  shall  affect  thi 
visions  of  the  several  acts  for  and  relating  to  the  constmctioii 
maintenance  of  tramways  and  the  traffic  thereon  within  the  boxg 
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in  the  Police  Court  was  printed  in  the  form  of  an     1882. 
appendix  to  the  Bill,  and  before  allowing  counsel  for  the     NoTe. 
SQspenders  to  be  heard  upon  the  Bill,  the  Court  ordered   DemiXr 
flie  appendix  to  be  withdrawn.  liiTton. 

Guthrie,  for  the  suspenders. — The  conviction  is  with-  Hkh  coiirt, 

out  statutory  authority.     The  bye-law,  the  contra ven- h^'  _ 

tion  of  which  is  charged,  is  not  in  accordance  with  the  suspensioii. 
pix)visions  of  the  Edinburgh  Municipal  and  Police  Act, 
L  S79.  {Beaxis  the  bye-law  and  the  sections  quoted 
Lrtove.)  The  Act  provides  that  no  person  shall  lay 
].own  sand  or  other  material  on  the  streets  except  in 
>ime  of  frost,  or  to  prevent  annoyance  to  persons  in 
=iine  of  sickness,  whereas  the  bye-law  provides  for  the 
3-cattering  of  sand  on  no  other  occasion  than  that  of 
EjTOst  Under  it  any  person  who  puts  down  sand  on  the 
street  in  time  of  sickness  would  be  liable  to  prosecution 
Ci:iid  conviction  for  so  doing. 

The  Lord  Justice-Clerk. — The  bye-law  need  not 
include  all  the  exceptions.     It  seems  to  me  to  be  an  echo 
of  the  Act. 

Guthrie,  for  the  suspenders. — ^There  are  also  words 
oiade  use  of  in  the  bye-law  which  are  not  in  the  Act. 
The  bye-law  says,  *  shall  throw  or  scatter  any  sand,'  &c. 
The  words  in  the  Act  are,  *  collect  or  lay  down.'  Many 
acts  might  be  said  to  fall  within  the  bye-law  which 
could  not  be  included  within  the  terms  of  section  99  of 
the  Statute.  The  Act  was  never  meant  to  be  applied  to 
the  case  where  a  tramway  company,  for  safety,  and  in 
^e  exercise  of  their  traffic,  put  sand  on  the  rails  when 
gomg  down  hill,  or  on  the  causeway  between  the  rails 
coming  up  hiU.  It  was  meant  to  be  applied  to  the  case 
^here  a  heap  of  sand  or  other  material  was  collected  or 
thrown  down,  as  people  throw  rubbish  on  the  street,  to 
"C  taken  away.  The  use  of  sand  is  an  absolute  necessity 
for  canying  on  the  Tramway  Company's  traffic. 

Lord  Young.  —  But  the  Magistrates  may  negative 
that  contention. 
Guthrie,  for  the  suspenders.  — ^The  Magistrates  cannot 
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1882.  deal  with  the  question,  whether  the  bye-law  is  in  accord- 
NoTe.     ance  with  the  Act     And  we  contend  for  the  Tramway 

DempBter  Company,  that  where  you  have  a  thing  given  by  Act  of 
Linton.     Parliament,  you  have  everything  given  which  is  neces- 

High  Court,  sary  to  carry  out  that  thing :  and  that  by  section  153 
the  tramway  traffic  is  excepted  from  the  operation  of 


[ighC 
Oct.  27. 


Suspension.    j-Jj^  StatUtC. 

Lord  Young. — We  have  no  knowledge  of  the  fact 
stated  in  the  Bill,  viz.,  that  these  men  were  in  the  em- 
ployment of  the  Tramway  Company,  or  that  the  scatter- 
ing of  the  sand  was  done  in  the  course  of  the  employ- 
ment of  the  Tramway  Company,  or  for  the  purpose  of 
assisting  their  traffic.     If  these  were  facts  in  the  Case, 
which  were  intended  to  be  founded  upon,  the  suspen- 
ders ought  to  have  obtained  a  Case  on  appeal  stated  by 
the  Magistrate.     We  have  not  the  facts  of  the  case  before 
us.     I  do  not  know  whether  the  complainers  have  been 
well  used  or  ill  used.    But  upon  the  face  of  the  complaint 
and  the  conviction,  I  am  of  opinion  that  the  complaint 
is  relevant  and  the  conviction  regular.     With  reference 
to  the  facts  of  the  case,  it  may  be  that  on  a  right  view 
of  the  law  these  parties  ought  not  to  have  been  con- 
victed.  How  that  may  be  I  cannot  tell,  as  I  do  not  know 
the  facts.     The  Magistrate  is  final  on  the  fia^cts,  though 
he  is  not  final  in  the  view  he  takes  of  the  law.     And 
accordingly  the  Legislature  has  provided  that  where  the 
party  convicted,  or  the  prosecutor  whose  prosecution  is 
dismissed,  is  of  opinion  that,  regular  bb  the  proceedings 
are  upon  the  face  of  them,  upon  the  facts  of  the  particu- 
lar case  the  conviction  or  acquittal  is  based  upon  aik. 
erroneous  view  of  the  law,  he  is  entitled  to  apply  to  th^ 
Judge  to  state  the  facts  which  he  holds  to  be  proved   - 
and  if  the  conviction  is  not  good  with  reference  to  iikje 
law  regarding  these  facts,  we  will  set  it  aside.     TIlib 
was  the  course  that  ought  to  have  been  taken  bylfaie 
suspenders. 

LoBD  Cbaighill. — I  am  of  the  same  opinion. 

The  Lord  Justice-Clerk. — I  concur^  and  have  nothing 
to  add. 


OL.  v.]        AND  CIRCUIT  COURTS  OP  JUSTICIARY.  165 

The  following  was  the  Interlocutor  : —  1882. 

^Edinburgh,  27th  Octobei^  1882. — Having  considered     xTTe. 
tihis  Bill,  and  heard  counsel  for  the  parties.  Refuse  the    Dempeter 
Bill:  Find  the  respondent  entitled  to  expenses,  which     Lmton 
modify  to  seven  guineas,  for  which,  and  one  guinea  as  High  couh, 
the  dues  of  extract,  decern/  ^^^' 

Suspenrion. 
Agents  for  the  Suspender— Messrs  Patrbson,  Cameron,  k  Co.,  S.S.C. 
Agent  for  the  Respondent— W.  White  Millab,  S.S.C. 


Present^ 

The  Lord  Justice-Clbbk. 

Lords  Youno  and  Craiohill. 

Isabella  Milton,  Appellant — Brand. 

AGAINST 

Donald  M'Phee — Lang. 

ftMfiTiTDTEs,  Harbouring  —  Statute  29th  and  30th  Vio.,  c. 
CCLXXOL,  8BC8.  136, 137,  and  142  (The.  Glasgow  Police  Act,  1866) 
•^PBCIPICATION,  WANT  OP. — Objection  in  an  appeal  under  the  Sum- 
Ottry  Proeecntions  Appeals  Act,  to  a  complaint  under  sections  137 
ttid  142  of  the  Glasgow  Police  Act,  1866,  charging  the  harbouring 
of  piostitutes  for  the  purpose  of  prostitution,  that  the  charge  used  the 
Words  of  the  Statute  only,  and  was  wanting  in  specification — 
lepelled. 

Objection  also,  that  the  fact  of  one  prostitute  being  found  in  a 
lumae  along  with  the  appellant,  who  was  herself  a  prostitute,  did 
not  constitute  the  offence  libelled,  also  repelled,  and  the  appeal 
dinnissed. 

This  was  an  appeal  at  the  instance  of  Isabella     no.  17. 
Milton,  in  custody  under  a  warrant  granted  in  pursu- 
Jtttee  of  section  136  of  the  Glasgow  Police  Act,  1866, 
Jigainat  a  conviction  and  sentence  pronounced  in  the  "5^^! 
Glasgow  Police  Court,  upon  a  complaint  at  the  instance    Appeal, 
of  the  Procurator-Fiscal  of  Court,  which  charged  her 
^th  having  contravened  said  Act,  particularly  sections 
137  and  142  thereof,  actor  or  art  and  part : 

hr  BO  FAB  AS,  upon  the  eighteenth  day  of  August  current  (1882),  she, 
^  <aid  Inbella  Milton,  being  the  occupier  of  a  building  or  part  of 


r. 
MThee. 
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1882.      a  building,  situated  at  or  near  377  Bath  Street,  Glasgow,  ordinarily 

jj*^-       or  shortly  before  the  said  18th  day  of  August  current,  being  the 

Milton      date  of  entry  under  the  said  warrant,   used   for  the  purpose  of 

MThee.     harbouring  prostitutes  for  the  purpose  of  prostitution,  did,  time  and 

place  last  above  mentioned,  keep,  manage,  use,  or  knowingly  suffer  to 


Oct  27.  '  be  used,  the  said  building  or  part  of  a  building,  situated  as  aforesaid, 
^  ^^^     for  the  purpose  of  harbouring  prostitutes  for  the  purpose  of  prostitu- 
tion, in  contravention  of  the  said  Act,  particularly  the  sections  thereof 
before  specified. 

There  were  no  preliminary  objections  taken  before  the 
Magistrate,  and  the  charge  having  been  found  proved 
upon  evidence  adduced,  Milton  was  found  liable  in  a 
penalty  of  ten  pounds,  and  appealed  upon  a  Case  stated 
under  the  Summary  Prosecutions  Appeals  Act. 

The  facts,  as  stated  by  the  Magistrate  in  the  Case,. 
were  that  on  the  complaint  of  a  neighbour  Uving  in  the 
same  close,  supported  by  the  evidence  of  the  police,  the 
warrant  to  search  the  house  of  the  appellant  was  obtained 
That  the  appellant  was  a  prostitute,  and  had  been  pre- 
viously convicted  of  keeping  a  brothel  That  she  was 
the  occupier  of  the  house  in  question,  which  consisted  of 
four  rooms  and  a  kitchen.  That  on  the  date  libelled, 
when  the  police,  in  virtue  of  the  warrant,  entered  the 
house,  the  appellant,  another  prostitute,  and  three  strange 
men  were  found  there,  one  of  whom  was  in  a  bed  in  the 
kitchen,  while  the  others  were  found,  one  in  each  of  the 
beds  in  a  room  which  the  appellant  and  the  other  prosti- 
titute  were  seen  to  leave,  almost  naked,  before  the  police 
were  admitted  ;  and  on  being  asked,  the  men  did  not  -. 
deny  that  they  had  resorted  to  the  house  as  a  brothel 

The  Case  further  stated  that  (Article  ix.)  *  Althougi 
no  objection  was  taken  at  the  trial  by  the  appellant 
(who  was  not  represented  at  the  trial  by  an  agent) 
the  description  of  the  search  warrant  contained  in 
complaint,  she  now  objects  to  said  description  in 
(I)  that  the  complaint  alleges  that  it  was  granted 
pursuance  of  section  136  of  the  Glasgow  Police  A^3t 
while  a  search  warrant  granted  under  that  section  i 
inapplicable ;  (2)  that  there  is  no  specification  of 
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^ 


alleged   prostitutes,   said   to   have   been   harboured,  in     1882. 
the  search  warrant,  complaint,  or  conviction  ;   (3)  that     No.  17. 

MUton 

the  conviction  is  inept  in  respect  that  the  offence  charged,        « 

although  proved,  is  not  a  contravention  of  sections  137  — ; 

and  142,  but  exclusively  of  section  142.'  Oot  27.  ' 

The  questions  of  law  for  the  opinion  of  the  Court  of  Appeal. 
Justiciary  were ; — *  (1)  In  the  circumstances,  does  the  fact 
of  only  one  prostitute  being  found  in  the  house  along 
with  the  appellant,  who  is  herself  a  prostitute,  constitute 
the  oflfence  complained  of  ?  (2)  In  the  event  6f  the  fore- 
going query  being  answered  in  the  affirmative,  the  opinion 
of  the  Court  is  also  desired  by  the  appellant  on  the  ques- 
tions raised  under  the  foregoing  article  No.  9.'^ 

Brand,  for  the  appellant — Neither  the  complaint  nor 
the  conviction,  which  convicts  simply  *  of  the  offence 
libelled/  is  sufficiently  specific.  (Reads  complaint,  also 
section  142  of  'The  Glasgow  Police  Act,  1866.')'    The 

1  Statnte  29  and  30  Vic,  c.  oolxxiii.,  Glasgow  Police  Act,  1866. 
Section  136  is  directed  against  unlicensed  or  improper  places  of 
resort,  and  gives  power  to  the  magistrates  to  grant  warrant  to  enter 
into  any  building  or  part  of  a  building  which  the  magistrate  is 
satisfied  there  is  reasonable  ground  for  believing  is  kept,  managed,  or 
ordinarily  used  for  any  of  certain  specified  purposes,  of  which  the 
purpose  of  prostitution  is  Jiot  one. 

Section  137  renders  liable  in  a  penalty  not  exceeding  XI 0  every 
occupier  or  proprietor  of  any  building  or  part  of  a  building  kept, 
managed,  or  used  for  any  of  the  purposes  mentioned  in  the  previous 
section. 

'Section  142  provides — 'The  provisions  hereinbefore  contained 
with  respect  to  entering  unlicensed  or  improper  places  of  resort  under 
a  warrant  of  the  magistrates  shall  apply  to  any  building  or  part  of 
a  building  ordinarily  or  shortly  before  the  date  of  entry  under  such 
warrant  used  for  the  purpose  of  harbouring  prostitutes  for  the  purpose 
of  prostitution ;  and  by  virtue  of  such  warrant  it  shall  be  lawful  for 
any  constable  to  take  into  custody,  and  convey  to  the  police  office, 
in  order  to  be  brought  before  the  magistrate,  the  occupier  of  such 
building  or  part  of  a  building,  or  any  person  found  therein,  who 
either  temporarily  or  permanently  manages  or  assists  in  the  manage- 
ment of  the  business  conducted  therein ; '  who,  it  is  provided,  are  to 
be  liable  in  the  same  penalty  as  the  proprietors  and  occupiers  of 
onlicenaed  or  improper  places  of  resort. 
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1882.     offence  is  not  so  specifically  set  forth  in  the  Statute  as  tc 

N^7.     make  it  sufficient,  in  libelling  it,  to  use  merely  the  word 

V  ^     of  the  Statute.     Such  an  offence  may  be  committed  in  t 

^'    variety  of  ways,  and  the  complaint  ought  to  have  specifiec 

^^^^2?^**  the  particular  way  in  which  it  was  intended  to  be  provec 

^pp^^    that  it  was  committed     The  word  '  harbouring '  is  ai 

ambiguous   term.      Does  it  mean  lodging,   or  what 

Also  whether  this  offence  is  libelled  under  The  Genera 

Police  and  Improvement  (Scotland)  Act,  or  under  thi 

local  Police  Act,  it  is  necessary   that  the  prostitute 

alleged  to  have  been  harboured  should  be  specified ;  tb 

appellant  was  entitled  to  that  notica     Abbott  v.  Gh^anl 

High  Court,  May  26, 1882,  Couper,  vol.  iv.  p.  614.     Ha< 

this  been  attempted  it  would  have  been  found  impossibl 

to  have  framed  a  relevant  averment  consistent  with  th 

truth ;  because  there  being  only  one  prostitute  found  i 

the  house  on  the  occasion,  besides  the  appellant,  and  i 

being  impossible  relevantly  to  aver  that  the  appellant  hai 

boured  herself,  an  instance  of  the  offence  of  harbounn 

prostitutes  would  not  be  set  fortL     And  even  if  the  fac 

that  the  appellant  was  a  prostitute  were  superadded,  th 

purpose  of  the  women  being  there  cannot  be  assume 

from  one  particular  instance  of  their  being  found  i 

circumstances  of  suspicion. 

Counsel  for  the  respondent  was  not  called  upon. 
Lord  Young. — I  think  that  there  is  nothing  in  thi 
appeal.  It  is  an  appeal  on  a  Case  stated,  which  i 
brought  by  an  appellant  who  feels  aggrieved  by  wha 
she  thinks  to  be  an  error  in  law  committed  by  th 
Magistrate,  and  she  asks  the  Magistrate  to  set  forth  th 
facts,  to  enable  us  to  judge  of  this  real  or  supposed  errc 
in  law.  Now,  I  do  not  think  that  the  facts  stated  in  th 
Case  disclose  any  error  in  law  at  all,  and  reaUy  our  jurii 
diction  ends  there.  For  my  own  part,  I  do  not  see  ho' 
the  Magistrate  could  well  have  come  to  any  other  coi 
elusion  than  he  did ;  but  that  is  n  ot  the  question.  It 
sufficient  for  us  that  he  did  come  to  that  conclusion,  an 
that  the  facts  which  he  held  to  be  proved  were  such 
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in  law  entitled  him  to  come  to  that  conclusion.     And,  1882. 

as  I  have  already  said,  I  think  they  were.  n^t. 

As  to  the  objection  of  want  of  specification,  I  must  say  \!^^ 

that  I  think  the  complaint  is  bare  enough  in  that  respect;  ^' 


but  still  there  is  sufl&cient  specification.  And,  at  all  ^^^^' 
events,  this  objection  was  not  taken  at  the  trial ;  and  Appeal. 
when  an  objection  of  this  sort  is  not  taken  then,  but  is 
raised  for  the  first  time  on  a  Case  stated  with  reference 
to  some  real  or  supposed  error  in  law  by  the  Magistrate, 
1  do  not  think  that,  as  a  general  rule,  we  ought  to  go 
back  on  the  objection. 

Lord  Craighill  and  the  Lord  Justice-Clerk  con- 
curred. 
The  following  was  the  Interlocutor  : — 
'  Edinburgh,  27th  October  1882. — Having  considered 
this  Case,  and  heard  counsel  for  the  parties,  dismiss  the 
Appeal :  Affirm  the  determination  of  the  inferior  Judge  : 
Find  the  respondent  entitled  to  expenses,  which  modify 
to  seven  guineas,  for  which,  and  one  guinea  as  the  dues  of 
extract,  decern  against  the  appellant.* 

Agent  for  the  Appellant — J.  Lindsay,  Writer,  Glasgow. 
Agents  for  the  Respondent— Camfbell  &  Smith,  S.S.C. 


Present, 

The  LoBD  Justice-Clerk. 
Lords  Toung  and  CRAionniL. 
John  Coohban,  Suspender. — Kennedy, 

AOAINST 

Archibald  Barolat  Ferguson,  Eespondent. — M^KecMie. 

^^^^^VICTION,    PARTLY    ON    CONFESSION    AND   PARTLY   ON  EviDENOB 


ONViCTioN,  Nullity  op — Summary  Procedure  Act,  1864,  sec.  34 

-- — Form,    Objection    to  —  Conviction,    Signing —  Magistrate, 

^OLiOB — Competency  op  Suspension — Statute   25th  and  26th 

"Vio.,  0.  101,  SBC.  430  (General  Police  and  Improvement  (Scotland) 

^ctj    1862) — Delay    and  Acquiescence — Mora. — ^A  conviction 

tipon  a  summary  complaint  which  boie  to  proceed  partly  in  respect 


Cochran 

V, 

Fei^gusoii. 


170  CASES  BEFORE  THE  HIGH  COURT  [vOL.  V. 

of  the  judicial  confession  of  guilt,  and  partly  on  the  eyidence 
adduced,  suspended  as  radically  null,  and  the  bill  held  competent^ 
notwithstanding  the  limitation  of  review  in  section  430  of  the 
General  Police  Act  of  1862,  by  virtue  of  which  the  conviction  had 
been  obtained.  Held  also  that  there  had  been,  in  the  circumstances, 
no  such  acquiescence  or  delay  on  the  part  of  the  accused  as  to  bar 
him  from  pleading  the  nullity. 

1 882.  This  was  a  Bill  presented  by  John  Cochran,  Fanner, 
nTTs.  Mains,  Dunlop,  Ayrshire,  for  suspension  of  a  conviction 
and  sentence  obtained  before  the  Police  Court  of  the 
burgh  of  Stewarton,  upon  a  complaint  under  the  Sum- 
^^^^'  mary  Jurisdiction  (Scotland)  Acts,  1864  and  1881,  at  the 
Suspension,  instaucc  of  the  respondent,  Archibald  Barclay  Fer- 
GCSON,  the  Procurator-Fiscal  of  said  Court,  which  charged 
breach  of  the  public  peace,  *  in  so  far  as,  upon  Monday, 
the  3d  day  of  July  1882  years,  the  said  John  Cochran 
did,  in  Rigg  Street,  Stewarton,  in  the  burgh  of  Stewarton 
and  county  of  Ayr,  conduct  himself  in  a  drunken  and. 
disorderly  manner,  by  cursing  and  swearing,  and  also  by 
recklessly  riding  a  horse  under  his  charge,  to  the  danger 
of  the  lieges,  whereby  a  large  crowd  of  people  was 
collected,  and  a  breach  of  the  public  peace  was  committed  ; 
whereby  the  said  John  Cochran  is  liable  to  forfeit  and 
pay  a  penalty  not  exceeding  £5  ;  failing  immediate  pay- 
ment thereof,  to  be  imprisoned  in  the  prison  of  Ayr  for 
a  period  not  exceeding  thirty  days/ 

The  suspender  Cochrane  appeared  personally,  in 
terms  of  the  citation  upon  the  complaint,  before  two  of 
the  police  Magistrates  of  the  said  burgh  on  24th  July 
1882,  and  upon  the  diet  being  called,  tendered  a  plea  of 
guilty  to  having  been  *  drunk  and  swearing,  but  not 
guilty  to  the  averment  of  reckless  riding ; '  but  the  plea 
was  not  accepted,  and  after  evidence  had  been  led,  th 
following  conviction  and  sentence  was  pronounced  : 

*  Stewarton,  24//i  Jidy  1882. — The  Magistrates,  in  respect  of  th 
above  judicial  plea  of  guilt,  and  evidence  adduced,  convict  the 
John  Cochrane  of  the  crime  charged,  and  therefore  adjudge  him 
forfeit  and  pay  the  sum  of  penalty,  twenty  shillings,  and  in 
of  immediate  payment  thereof,  adjudge  him. to  be. imprisoned  in  t 
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prison  of  Ayr  for  the  period  of  ten  days  from  the  date  of  his  im-  |gg2 

prisonment,   unless  the  said  sum  shall  be  sooner  paid,  and  grant  

warrant  to  officers  of  Court  to  apprehend  him  and  convey  him  to  the  c<whran 

said  prison,  and  to  the  keeper  thereof  to  receive  him  and  detain  him  ^• 
accordingly. — Jambs  Wyllib,  Magistrate* 


The  suspender  immediately  paid  the  fine,   and  in    Oct.  27.  ' 
October  following  he  brought  the  present  Bill,  in  which  suspeiiBion. 
it  was  pleaded,  inter  alia,  (4)  ITie  said  pretended  con- 
viction ought  to  be  quashed  as  incompetent  and  null. 

M'Kechnie,  for  the  respondent — The  Bill  is  incom- 
petent The  conviction  was  obtained  in  virtue  of  the 
General  Police  and  Improvement  (Scotland)  Act,  1862. 
The  suspender  ought  therefore  to  have  appealed  to  the 
next  Circuit  Court,  in  terms  of  section  430  thereof. 

Kennedy,  for  the  suspender. — The  sentence  was  in- 
competent and  null.     It  bears  to  proceed  partly  upon 
the  judicial  confession  of  guilt   and  partly  upon  the 
evidence  adduced.     There  was  no  judicial  confession  of 
guilt     The  suspender  tendered  a  plea  of  having  been 
drunk  and  swearing.      There    was  no  charge   of  being 
drunk.     What  was  charged  against  the  suspender  was 
the  conducting  himself  in   a  drunken  and   disorderly 
manner  by  cursing  and  swearing,  which  a  sober  man 
may  do.     The  plea  was  intended  in  reality  as  a  plea  of 
not  guilty,  and  it  was  incompetent  to  treat  an  admission 
up  to  a  certain  point,  and  what  really  amounted  at  most 
to  a  partial  admission,  as  a  judicial  confession,  and  to 
extract  a  conviction  partly  from  it  and  partly  from 
evidence  adduced,  after  the  plea  had  not  been  accepted. 
Gray  v.  M'Gill,  High  Court,  Feb.  27,  1858,  Irv.  vol. 
iii.,  p.  29.     Secondly,  Although  two  Magistrates  tried 
the  case,  only  one  of  them  has  signed  the  conviction. 

Lord  Young. — He  has  omitted,  you  say,  to  add  P 
after  his  name. 

Kennedy,  for  the  suspender. — He  has.    And  although 
in  terms  of  section  408  of  the  General  Police  Act  of  1862, 
One  Magistrate  may  try  for  this  ojffence,  nevertheless,  if 
t:wo  are  present  both  must  sign,  otherwise  it  must  be  in- 
ferred that  the  other  Magistrate  did  not  concur  in  the 
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1882.     sentence  or  in  the  guilt  of  the  complainer.     Ranken  v. 
nTTs.     Alexander ^  High  Court,  Feb.  15,  1836,  Swin.,  voL  L,  p. 
^^    44  ;    Williwnson  v.  ThoTnson,  High  Court,   Nov.    29, 
^^''«^°-    1858,  Irv.,  vol.  iii.  p.  295.    Lastly,  If  the  conviction  and 
^^t^  sentence  is,  as  we  contend,  essentially  null,  the  proceed- 
siwpenaion.  ^S^  ^^  ^^*  taken  by  virtue  of  the  General  Police  Act  : 
the  provision  in  section  430  of  that  Act,  therefore,  limit- 
ing review  to  the  next  Circuit  Court,  does  not  apply,  and 
this  Bill  is  competent 

M'Kjechnie,  for  the  respondent. — ^The  evidence  apart 
from  the  confession  which  was  made,  was  sufficient  to 
warrant  the  conviction.  But  the  suspender  was  con- 
victed on  24th  July,  and  he  paid  the  fine  and  left  the 
Court  before  the  sentence  was  written  out,  and  this  Bill 
is  not  brought  till  14th  October.  There  was,  we  con- 
tend, here  such  an  amount  of  acquiescence  on  his  part, 
and  such  lapse  of  time  as  is  sufficient  to  overcome  all 
technical  difficulties.  The  objection  to  the  form  of  the 
conviction  is  an  ea;  post  facto  one.  Skinner  v.  Adamson, 
High  Court,  March  12,  1842,  Broun,  voL  L,  p.  67; 
M'Lure  v.  DoxiglaSj  High  Court,  Jan.  31,  1872,  Couper, 
vol.  ii.  p.  177.  At  all  events,  this  is  an  objection  to 
want  of  form,  and  the  conviction  is  protected  by  section 
34  of  the  Summary  Procedure  Act  of  1864,  which 
declares  that  no  conviction  in  pursuance  of  that  Act 
shall  be  quashed  on  that  ground. 

Kennedy  for  the  suspender. — There  was  no  Circuit 
Court  to  which  the  suspender  could  have  gone.  The 
first  Circuit  Court  at  Ayr  was  held  on  1st  August,  which 
did  not  admit  of  fifteen  days'  notice  being  given  in  terms 
of  section  34  of  the  Heritable  Jurisdiction  Act.  The 
suspender  was  therefore  not  in  delay  on  that  ground. 
And  the  fact  that  the  sentence  had  been  written  out  in 
his  absence  is  in  itself  a  ground  of  nullity.  He  paid  the 
fine  to  avoid  imprisonment. 

Lord  Justice-Clerk. — I  think  that  the  prayer  of  this 
Bill  must  be  passed.  The  Magistrates  have  proceeded  to 
convict  the  accused,  partly  on  the  ground  of  a  statement 
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in  law  entitled  him  to  come  to  that  conclusion.     And,  1882. 

as  I  have  already  said,  I  think  they  were.  nITt. 

As  to  the  objection  of  want  of  specification,  I  must  say  V*"*^ 

that  I  think  the  complaint  is  bare  enough  in  that  respect;  ^ 


but  still  there  is  sufficient  specification.  And,  at  all  ^^^^' 
events,  this  objection  was  not  taken  at  the  trial ;  and  Appeal 
when  an  objection  of  this  sort  is  not  taken  then,  but  is 
raised  for  the  first  time  on  a  Case  stated  with  reference 
to  some  real  or  supposed  error  in  law  by  the  Magistrate, 
I  do  not  think  that,  as  a  general  rule,  we  ought  to  go 
back  on  the  objection. 

Lord  Craighill  and  the  Lord  Justice-Clerk  con- 
curred. 

The  following  was  the  Interlocutor  : — 
*  Edinburgh,  27th  October  1882. — Having  considered 
this  Case,  and  heard  counsel  for  the  parties,  dismiss  the 
Appeal :  Affirm  the  determination  of  the  inferior  Judge  : 
Find  the  respondent  entitled  to  expenses,  which  modify 
to  seven  guineas,  for  which,  and  one  guinea  as  the  dues  of 
extract,  decern  against  the  appellant.' 

Ag«it  for  the  Appelltni— J.  Lindsat,  Writer,  Glasgow. 
Agents  for  the  Respondent— Campbell  &  Smith,  S.S.C. 


Present, 

The  LoBD  Justice-Clerk. 
Lords  Toung  and  CRAionniL. 
John  Coohran^  Suspender. — Kennpdy, 

AGAINST 

Archibald  Barclat  Ferguson,  Bespondent. — M^Kechnie. 

COHVIOnON,    TABfThY    ON    CONFESSION    AND   PARTLY   ON  EviDENOB  — 

CoNYionoN,  Nullity  op — Summary  Procedure  Act,  1864,  sec.  34 
— ^FoRM,  Objection  to  —  Conviction,  Signing  —  Magistrate, 
PoucB — Competency  of  Suspension — Statute  25th  and  26th 
Vio.,  a  101,  sio.  430  (Qeneral  Police  and  Improvement  (Scotland) 
Ad^  1862)— Delay  and  Acquiescence — ^Mora. — ^A  conviction 
upon  A  rammasy  complaint  which  bore  to  proceed  partly  in  respect 
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Present 
Thb  Lord  Justiob-Clsrk. 

Lords  Toung  and  Craighill. 

GiDBON  Charles  Deakin,  Samuel  M'Inally,  Datid  Mar 
George  Merrttt  (Members  of  the  Salvation  Army),  Ap 
— J.  P.  B.  Robertson  and  Ray. 

AGAINST 

John  Milne,  Bespondent — Soh-Gen,  (Macdonald)  and  0.  8. 

Breach  of  the  Peace — Salvation  Armt — Act  1606,  cap. 
for  staying  unlawful  conventions  within  Burgh) — Burgh— 
sions,Public — Desuetude — Proclaication — Magistrates 
of. — ^A  body  of  persons  known  as  the  Salvation  Army  hav 
in  the  habit  of  walking  in  procession  through  the  stre 
Burgh  in  a  manner  which  seemed  to  the  Magistrates  c 
to  the  lieges,  and  likely  to  occasion  a  breach  of  the  pe 
Magistrates  issued  a  proclamation  under  the  Act  1606,  c 
which  they  prohibited  all  such  processions,  and  gave  not 
those  taking  part  in  them  would  render  themselves  liable  1 
cution  and  penalty.  The  Salvation  Army,  in  disregard 
proclamation,  made  a  procession  through  the  streets  of  the 
a  noisy  and  disorderly  character,  and  certain  members 
being  convicted  (1)  of  breach  of  the  peace,  and  (2)  of  brea 
terms  of  the  proclamation,  appealed. — Held  that  the 
whether  the  procession  and  crowd  had  a  tendency  to  cause 
cause  a  breach  of  the  peace  was  a  question  of  feu^t,  a  judgm< 
which  the  Magistrate  was  entitled  to  reach.  Secondly, 
Magistrates  were  entitled  to  issue,  and  had  in  the  circu: 
very  properly  issued,  the  proclamation,  breach  of  which  was 
cipal  offence,  and  that  the  appellants  having  wrongful] 
garded  the  proclamation,  they  were  rightly  convicted  of  ; 
of  its  terms,  and  the  appeal  dismissed  accordingly. 

1882.  The  appellants  in  this  case,  Gideon  Charles  D 
Nrrp.     Samuel  MInally,  Davh)  Martin,  and  George  M: 

•nd^OTs  all  of  Arbroath,  were  charged,  upon  9th  October 
Mikie.     before  the  Chief  Magistrate  of  that  Burgh  in  the 

Hiffh  Court,  Court  there,  upon  a  complaint  under  the  Sa 
^^'  '  Jurisdiction  (Scotland)  Acts,  1864  and  1881,  at  i 
-^PP®*^  stance  of  the  respondent,  John  Milne,  the  Proc 
Fiscal  of  Court,  with  having  *each  and  all,  or 
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more  of  them,  been  guilty  of  the  crime  of  breaking  the     18^2. 
public  peace,  as  also  of  a  breach  of  the  terms  of  a  pro-     No.  ip. 
clamation   made  and   published   by  the   Provost  and  and  others 
Bailies  of  Arbroath,  on  the  I7th  day  of  March  1882,  by     Miike. 
virtue  of  the  powers  conferred  on  them  by  the  Act  High  court, 
of  Parliament  passed  in  the  reign  of  James  the  Sixth,  —         - 
in  the  year  1606,  cap  17,^  actors  or  actor,  or  art  and    ^pp**^ 
part': 

In  so  fab  as,  on  the  1st  day  of  October  1882,  or  one  or  other  of 
the  by-past  days  of  that  month,  the  said  Gideon  Charles 
Deakin,  Samuel  M'Inally,  David  Martin,  and  George  Merritt,  have 
each  and  all,  or  one  or  more  of  them,  been  guilty  of  the  crime  of 
breaking  the  public  peace,  as  also  of  the  offence  of  breaking  the  terms 
of  the  aforesaid  proclamation,  and  this  they  did  by  marching  in  proces- 
sion along  High  Street,  Applegate,  Ladybridge  Street,  and  John  Street, 
Newgate,  all  of  Arbroath,  carrying  a  flag  or  banner,  singing  and  shout- 
ing aloud  at  the  top  of  their  voices,  waving  their  arms  and  gesticulating 
in  a  grotesque  manner,  and  did  otherwise  make  a  great  noise  and  dis- 
turbance, by  all  which  the  lieges  were  annoyed  and  disturbed,  a  large 
crowd  of  people  collected,  the  orders  of  the  said  Provost  and  Bailieis 
defied  and  set  at  nought,  and  a  breach  of  the  public  peace  was  com- 
mitted. 

At  the  hearing  of  the  complaint  before  the  Magistrate, 


^  Act  of  Parliament  passed  in  the  reign  of  James  the  YI.,  in  the 
year  1606,  cap.  17.  The  Act,  which  is  entitled  '  Act  for  staying  of 
unlawful  conventions  within  Burgh,  and  for  assisting  of  the  Magis- 
strates  in  execution  of  their  offices,'  ratifies  and  approves  all  and  what- 
soever Acts,  &c.,  for  staying  of  all  tumults,  unlawful  meetings,  and 
conventions  within  burgh,  *  With  this  addition,  that  na  person  nor 
persons  within  burgh,  of  whatsomever  rank,  quality,  or  condition  they 
be  of,  presume  nor  take  upon  hand  from  this  forth,  under  whatsomever 
cullour  or  pretext,  to  convocat  or  assemble  themselves  together  at  any 
occasion,  except  they  make  due  intimation  of  the  lawful  causes  of 
their  meetings,  to  the  Provest  and  Bailies  of  that  burgh,  and  obtein 
their  licence  thereto ;  and  that  na  thing  be  done  nor  attempted  by 
them  in  their  saids  meetings  whilk  may  tend  to  the  derogation  or 
violation  of  the  Acts  of  Parliament,  lawes,  and  constitutions  made  for 
the  well  and  quyetness  of  the  saids  burghs :  Declaring  by  thir  pre- 
sents, the  saids  unlawful  meetings,  and  the  persons  present  thereat  to 
be  factious  and  seditious,  and  all  proceedings  therein  to  be  null  and 
of  nane  availl,  and  the  saids  persons  to  be  punished  in  their  bodies, 
goods,  and  geare  with  all  rigour  conforme  to  the  lawes  of  this  Realme.' 
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1882.     the  following  preliminary  objections  were  taken 

nTTp.  repelled — namely,  (1)  That  the  complaint,  so  fiar  a 
«idoSS«  charges  the  accused  with  a  breach  of  the  terms  of 

MiUie.  proclamation  therein  referred  to,  is  irrelevant,  s 
High  Court,  ft  charge  not  being  a  nomen  juris  according  to 

^'^'  '  law  of  Scotland.      (2)   That  the   Act  1606,  cap. 

Appeal    refeiTe(j  ^q  \j^  ^^^  complaint,  is  in  desuetude,  and  in 

case  never  had  and  has  no  reference  to  procession! 
people  met  for  an  innocent,  peaceable,  and  lawfiil  j 
pose.  (3)  That  the  Act  founded  on  was  not  specifiec 
the  proclamation  referred  to,  nor  any  publication  the 
made  at  the  Market  Cross.  (4)  Neither  intimatior 
the  proclamation  to,  nor  knowledge  thereof  on  the  pai 
any  of  the  accused  is  set  forth  in  the  complaint 
That  the  hour  or  hours  during  which  the  procession  t 
place  are  not  specified.  (6)  That  the  complaint 
ungrammatically  and  erroneously  expressed;  and 
accused  are  charged  with  having  been  guilty  of 
crimes  or  offences  imputed  to  them,  whereas  the  Ck 
of  Queen's  Bench  in  London  have  held  Salvation  Ai 
processions  to  be  legal :  and  it  is  incompetent  to  cht 
in  one  and  the  same  complaint  two  or  more  offei 
which  have  no  necessary  connection  with  each  other. 

The  appellants  having  pleaded  not  guilty,  the  Ma 
trate,  on  the  evidence  adduced,  found  them  guilt} 
both  the  offences  charged,  and  fined  Deakin 
M'InaUy  each  in  the  sum  of  sixty  shillings,  or  imprif 
ment  for  thirty  days,  and  Martin  and  Merritt  eaci: 
the  sum  of  thiLen  shillings,  or  fourteen  days  impri. 
ment  each. 

The  present  Case  on  appeal  was  thereupon  obtai 
and  presented,  and  the  following  were  the  facts  thei 
set  forth : — 

A  copy  of  the  following  letter  by  the  Town  Clerk  of  Arbioat 
the  appellant  Gideon  Charles  Deakin  was  produced  in  Court, 
admitted  to  have  been  received  by  him,  namely : — 

'  Town  Clerk's  Office,  Arbroath,  30th  Sept  188 
'Sir, — Serious  complaints  have  been  made  to  the  Magistrate 
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tihe  processions  of  the  so-called  Salvation  Army  on  Sunday  last,  and  1882. 
of  the  annoyance  and  disturbance  caused  to  the  other  inhabitants.  i^^ifYo. 
TbeMagistratea  met  on  Tuesday  in  consequence  of  these  complaints,  ^^^^ 
and  they  have  instmcted  me  to  draw  your  attention  to  them,  and  to  «. 
inform  yon  that  the  Magistrates  are  satisfied  of  the  expediency  of  the  ^^^^' 
leeolution  formerly  adopted  by  them  of  prohibiting  such  processions.  High  Court, 

and  mean  strictly  to  enforce  it     I  am  to  express  the  hope  that  there !_ 

will  be  no  further  infringement  of  the  proclamation  or  any  other  dis-     Appeal 
orderly  proceedings,  otherwise  it  may  be  necessary  for  the  Magis- 
trates to  curtail  the  privileges  at  present  enjoyed. — Your  obedient 
seryaDt,  (Signed)         *  W.  K.  Macdonald.' 

A  printed  copy  of  the  proclamation  mentioned  in  the  complaint 
was  laid  before  the  Court,  and  proof  adduced  of  its  publication  as  of 
the  date  it  bears — viz,,  17th  March  1882.  That  proclamation  is  as 
follows : — 

'  Proclamation  by  the  Magistrates. 

*The  Magistrates  of  Arbroath  finding  that  processions  of  certain 
persons  calling  themselves  members  of  the  *'  Salvation  Army,"  and  of 
other  persons  and  young  people  through  the  streets  and  suburbs,  are 
leading  to  riotous  proceedings,  and  are  likely  to  cause  a  breach  of  the 
peace:  Hereby  prohibit  all  such  processions,  and  give  notice  that  all 
persons  taking  part  therein  from  and  after  this  date  will  render  them- 
ttlves  liable  to  prosecution. 

*  By  order, 

'  W.  K  Macdonald,  Town  Clerk.' 

*  Given  at  the  Council  Chamber,  Arbroath,  the  seventeenth  day  of 
March  1882.' 

The  &cts  of  the  case  (as  proved  to  my  satisfaction  at  the  trial  by 

^  sworn  evidence  of  thirteen  witnesses  for  the  prosecutor)  are,  that 

fte  appellants,  after  holding  an  open  air  service  at  the  Abbey  Gate  of 

^hroath,  marched  in  procession,  carrying  a  flag  or  banner,  about  half- 

P*8t  ten  o'clock  on  the  morning  of  Sunday,  the  first  day  of  October 

^^^2,  from  the  said  Abbey  Gate  down  High  Street,  Applegate,  Lady- 

^'^^  Street,  and  John  Street,  Newgate  of  Arbroath,  singing  and 

touting  aloud  at  the  top  of  their  voices,  so  loud,  as  deponed  to  by  one 

^*  the  witnesses,  as  to  be  heard  over  haK  of  the  town  of  Arbroath, 

^^^g  their  arms  and  gesticulating  in  a  grotesque  manner,  causing 

^^  assemblage  of  a  mob  of  persons  and  obstructing  the  whole  pas- 

/^^  of  the  said  streets  from  pavement  to  pavement  on  each  side,  to 

^^  annoyance  of  the  lieges,  and  causing  a  breach  of  the  peace,  and  in 

T^^lation  of  the  terms  of  the  said  proclamation.      Five  witnesses 

^^^dnced  by  the  appellants),  evidently  sympathisers  with  and  who 

^Owed  the  Salvation  Army  on  the  occasion  libelled,  gave  their 

^^^Xion  that  no  disturbance  took  place,  that  the  procession  was 

VOL.  V,  M 
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1882.  orderly,  and  that  no  breach  of  the  peace  was  committed.     On  the 

— -  evidence  adduced  at  the  trial,  the  appellants  were  found  guilty  by  me 

Dcakiii  of  both  the  offences  charged  in  the  libel,  and  the  said  Gideon  Charles 

and  Others  pejj^iu  ^nd  Samuel  M*Inally  were  each  fined  in  the  sum  of  sixty 

Milne.  shillings,  or  imprisonment  for  thirty  days  each,  and  the  said  David 

Hiffh  Court,  Martin  and  George  Merritt  each  in  the  sum  of  thirty  shillings,  or 

^^'  ^'  fourteen  days'  imprisonment  each. 

Appeal.        rpj^g  questions  of  law  for  the  opinion  of  the  Court  of 
Justiciary  were : — 

1.  Whether  or  not  the  appellants  at  common  law 
were  properly  convicted  of  a  breach  of  the  peace  in 
consequence  of  their  acts  held  proven  on  the  occasion 
libelled  ? 

2.  Also  whether  or  not  they  were  properly  convicted 
of  an  oflFence  punishable  by  a  Magistrate  of  the  Burgh 
in  consequence  of  violating  the  provisions  of  the  said 
proclamation  issued  in  virtue  of  the  powers  conferred 
upon  the  Magistrates  by  the  said  Act  James  the  Sixth,  in 
the  year  1606,  cap.  17,  or  otherwise  in- virtue  of  their 
powers  as  Magistrates  of  Arbroath  on  the  occasion  libelled? 

3.  Whether  or  not  the  appellants  were,  under  all  the 
circumstances  of  the  case,  properly  convicted  of  the 
charges  libelled  against  them  in  the  said  complaint  ? 

Hay,  for  the  appellants. — ^The  complaint  charges  two 
oflfences,  viz.,  breach  of  the  public  peace,  as  also  breach 
of  the  terms  of  a  proclamation  made  and  published 
by  the  Magistrates  of  Arbroath,  in  March  last,  by 
virtue  of  the  powers  conferred  on  them  by  the  Act 
1606,  c.  17  ;  and  the  appellants  were  convicted  of  both 
of  these  offences.  We  contend  that  the  facts  stated  in 
the  Case  as  proved  do  not  amount  to  breach  of  the 
peace,  and  that  nothing  of  the  nature  of  that  offence 
appears  to  have  been  committed  on  the  occasion — at  all 
events  by  the  appellants  or  by  the  Salvation  Army^ 
Sheriff  Barclay,  in  his  "Digest,"  fourth  edition,  p.  935 
in  defining  '  breach  of  the  peace,'  says,  *  In  an  extender 
sense  assault,  rioting,  mobbing,  sedition,  sending  threat- 
ening or  incendiary  letters,  challenges  to  fight  duels,ani: 
similar  offences,  are  included  within  the  term  "  breavft 
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of  the  peace."      But  in  the  more  limited  and  more     1SS2. 

proper  sense  the  term  is   applied   to   a   brawl,   fight,  No.  ip. 

quarrel,  or  strife,  so  loud  and  so  long  continued  as  to  and  others 
disturb  and  alarm  the  neighbourhood.'     From  the  facts     Maie. 


as  stated    in    the    case,   it  appears   that   there    was  Hirii  court, 

nothing  took  place  on  the  occasion  libelled  of  the  nature — 

either  of  what  is  included  within   this  extended,   or      ^ 

within  the  more  restricted  definition.      There  was  no 

rioting,  no  mobbing,  nothing  of  the  nature  of  sedition. 

Nor  was  there  any  one  assaulted  ;  nor  even  brawling, 

fighting,  quarrelling,  or  any  kind  of  strife  on  the  part  of 

the  accused  or  of  the  Salvation  Army.     Any  acts  done 

of  an  illegal  nature  were  proved  to  have  been  committed, 

not  by  the  accused  or  those  with  whom  they  sympathised, 

hut  by  those  who  opposed  the  Salvation  Army,  viz.,  the 

Skeleton  Army,  or  others  in  the  street  at  the  time. 

The  appeUantB  and  their  friends  used  no  violence  and 

^^ssaulted  no  one.      The  objects  which  the  Army  have 

^  view  are  perfectly  legal  and  even  meritorious.     That 

'^ody  believe  that  it  is  justifiable  and  right  to  employ 

^^mpulsion,  even  to  the  extent  of  using  in  sonje  cases 

ft>i^  in  order  to  compel   others  to  become  religious. 

A^tid  they  are  in  the  habit  of  parading  the  streets  of 

^o^^rns,  singing  and  shouting  hymns  for  the  purpose  of 

^t:tracting  persons  to  their  religious  meetings.     Beatty 

^*  Gillbanks,  June  13,  1882,  L.R.,  IX.,  Queens  Bencli 

t^iv.,  p.  308. 

Lord  Young. — Then  if  they  went  the  length  of 
^-^Jdng  a  wicked  man  by  the  cufi*  of  the  neck  and  com- 
l^elling  him  to  come  in,  the  object,  you  say,  would  be 
S^^,  and  that  would  justify  the  act. 

The  Lord  Justice-Clerk. — ^That  the  purpose  of  an 
^<rt  is  lawful  or  even  meritorious  will  not  always 
J^tify  the  act  An  assembly  which  is  not  an  unlawful 
^^sembly  may  so  assemble  as  to  commit  a  breach  of  the 
P^ace.  Here  it  is  said  that  your  conduct  had  a  tendency 
*^  promote  a  breach  of  the  peace. 

Hav,  for  the  appellants. — ^We  say  that  the  purpose  of 
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188?.     their  conduct  being  legal,  the  appellants  did  nothing 

NoTTfi.  that  was  illegal.  There  was  no  force  or  violence  used 
and  others  or  threatened  to  be  used  by  them  or  by  the  Salvation 

MUno.  Army  on  the  occasion.  There  was  no  conflict  with  the 
Hiffh  Court,  crowd.  No  One  was  addressed  personally,  and  so  no 
J!!i5L- oflFence   can  be   said   to   have  been  given  personally. 

Appeal.     Qj.jj^pg  j^^j  y^qyq  foUowcd  the  Army  and  have  caused  an 

obstruction,  but  there  was  no  obstruction  to  the  streets, 
caused  by  the  Army  itself ;  and  at  all  events,  obstruc- 
tion is  not  the  offence  which   was  charged,  and  if   itir 
occurred  it  was  caused  by  those  who  opposed  the  Army, 
viz.,  the  Skeleton  Army,  or  by  others  who  thought  proper 
to  follow. 

Lord  Young. — You  say  that  they  were  shouting  and 
singing  hymns  in  the  public  streets,  in  order  to  attract 
a  crowd  and  induce  people  to  join  in  their  religious  ser- 
vices ;  is  that  not  obstruction  ? 

Hay,  for  the  appellants. — Their  object,  no  doubt,  was 
to  attract  people  from  the  street  to  their  place  of  wor- 
ship, and  that  is  a  perfectly  legitimate  purpose,  as  was 
found  in  the  case  of  Beatty  v.  Gillhanks,  quoted. 

Lord  Young. — Could  that  not  be  managed  without 
having  recourse  to  such  ridiculous  proceedings  as 
annoyed  the  inhabitants,  and  were  likely  to  lead  to  a 
breach  of  the  peace,  and  which  also  obstructed  the  traflSc 
in  the  streets  ? 

Hay,  for  the  appellants. — ^No  breach  of  the  peace  was«ai 
committed  by  the  appellants.     They  were  there  with 
perfectly  lawful  and  laudable  object.      We  may  no 
admire  the  means  by  which  they  sought  to  carry  ou 
that  object ;  but  it  was  a  lawful  object.     There  is  n( 
charge  of   obstructing  the  traffic.      In    the    case 
Beatty  v.  Gillhanksy  the  facts  in  which  case  were  aim 
identical  with  those  in  the  present  case,  it  was  held 
persons  who  assembled  for  a  lawful  purpose,  and 


no  intention  of  carrying  it  out  unlawfully,  but  with  t 
knowledge  that  their  assembly  would  be  opposed, 
with  good  reason  to  suppose  that  a  breach  of  the  peac 
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• 

would  be  committed  by  those  who  opposed  it,  could  not     1882. 

he  rightly  convicted  of  an  unlawful  assembly.     We  con-     nTTq. 

tend  that  the  same  principles  should  be  applied  to  the  and  othe« 
present  case.     Regarding  the  second  offence,  the  breach     m^e. 
of  the  proclamation,  we  contend  that  the  Act  1606,  c.  High  couh, 
1 7,  upon  which  it  is  founded,  is  in  desuetude,  and  that       ^    * 
the  issuing  of  the  proclamation  was  outwith  the  Magis-    -^pp®^ 
trates'  conmion  law  power,  and  at  all  events  it  had  no 
application  to  the  circumstances   of  the  present  case. 
That  Act  is  entituled  *  Act  for  staying  of  unlawful  con- 
ventions within  Burgh,  and  for  assisting  of  the  Magis- 
trates in  execution  of  their  offices :'   but  the  proces- 
sions complained  of  are  in  no   sense  of    the  words 
anlawful  conventions.     The  complaint  in  so  far  there- 
fore as  it  charges  a  breach  of  the  proclamation  issued  in 
virtue  of  the  powers  conferred  on  the  Magistrates  by 
this  Statute,  is  incompetent  and  irrelevant,  and  the  con- 
viction for  breach  thereof  should  be  set  aside.     The 
(questions  in  the  case  ought  therefore,  we  contend,  to  be 
answered  in  the  negative. 

C.  S.  Dickson,  for  the  respondent.—  The  complaint  is, 
w-e  submit,  well  laid,  and  the  conviction  should  be  sus- 
tained.    The  proceedings  of  the  Salvation  Army  had 
l>eeii  going  on    for    some    months.      Opposition    was 
excited,  an  antagonistic  army  was  raised,   called   the 
Skeleton  Army,  and  these  coming  into  collision,  there 
^^e  consequently  regular  organised  street  fights  within 
*^he  burgh.     Accordingly  a  number  of  people  of  both 
^^es  were  brought  before  the  Magistrates  and  fined, 
^^d  the  proclamation  was  issued  and  published  ;  and  it 
^as  only  after  it  had  been  disregarded  that  the  prose- 
^tions  complaimed  of  were  instituted.      There  is  no 
^^thority  for  the  contention  that  the  Act  of  1606  is  in 
J^^etude.     The  issuing  of  the  proclamation  and  the 
^^^itution  of  the  prosecutions  were  quite  legal,  and  were 
j^^per  and  necessary  acts  on  the  part  of  the  Magistrates, 
""-ie  offence  is  charged,  and  the  proclamation  is  referred 
^  in  the  complaint,  more  for  the  purpose  of  showing 
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1882.     that  the  principal  offence,  viz.,  the  breach  of  the  peace, 
N^9.     was  committed  after  due  warning  had  been  given  to  the 
andOttSrs  appellants,  and,  so  charged,  more  as  an  aggravation  of  the 
M^ia     first  offence ;  and  it  is  perfectly  relevant.     In  regard 
High  Court,  also    to    the    charge    of    breach    of    the    peace,    the 
^^-    aUegations  are  quite  relevant     The  Army  was  going 
^P^    in  procession  along  the  street  and  continuously  shout- 
ing.    There  is  a  great  deal  more  in  this  caae  than 
there    was    in    the    case    of    Ritchie    v.     M^Phee, 
decided  on  in  this  Court  on  25th  October  1882.     Couper, 
supra  page  147.     There  were  here  a  number  of  people  in 
union,  going  about,  no  doubt,  with  excellent  intentions, 
but  with  the  intention  and  object   also   of  collecting  a 
crowd.     Their  aim  and  object  is  to  shout,  so  that  their 
shouts  may  be  taken  as  an  invitation  to  come  and  join 
them,  and  the  louder  the  shouts  the  greater  they  antici- 
pate will  be  the  crowd.     This  conduct  was  complained  of 
by  many  respectable  people,  and  when  the  Magistrates 
found  that  the  warning  already  given  by  the  previous 
prosecution  of  persons  belonging  to  both  the  armies  was 
not  sufl&cient,  they  were  not  only  entitled,  but  bound,  to 
issue  the  proclamation  ;  and,  upon  its  being  disregarded, 
to  prosecute  in  the  manner  complained  of.     The  conduct 
of  the  appellants,  as  appears  from  the  facts  stated  in  the 
case,  clearly  amounted  to  breach  of  the  peace.     The 
appellants  were  competently  convicted  of  that  oflfence 
and  of  the  breach  of  proclamation.     The  appeal  ought 
therefore,  we  contend,  to  be  dismissed,  and  the  questions 
answered  in  the  affirmative. 

The  Lord  Justice-Clerk. — In  the  opinion  which  I 
have  formed  in  this  case  I  do  not  desire  to  say  anything 
that  would  for  a  moment  be  considered  to  reflect  on  the 
motives  or  objects  of  the  persons  whose  conduct  has  here 
been  brought  in  question.  I  believe  that  many  of  them 
are  respectable  persons,  who  are  sincere  in  the  work  that 
they  have  undertaken,  and  that  many  of  the  opinions 
that  they  promote  are  laudable  ;  but  with  that  matter, 
however,  we  have  nothing  to  do.     The  question  relates 
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to  the  preservation  of  the  order  and  peace  of  this     1882. 
burgh.  nTTq. 

It  appears  that  this  class  of  persons  called  the  Salva-  andl^w 
tion  Army,  and  another  band  who  have  a  designation  of  M^ie. 
their  own,  have  been  in  the  habit  of  making  processions  h j^h  court, 
on  the  Sunday  forenoons,  to  the  great  disturbance  of  the  ^^' 
inhabitants,  and  also,  as  the  prosecutor  says,  and  the  ^pp®*^ 
Magistrates  have  found,  to  the  endangering  of  the  public 
peace.  The  Magistrates  had  made  various  attempts  to 
stop  these  proceedings,  and  obtained  convictions  against 
some  of  the  participators,  but,  finding  that  the  evil  by 
no  means  diminished,  they  issued  a  proclamation  on  the 
17th  of  March  to  prevent  these  disturbances.  It  appears 
to  me  that  it  was  an  exceedingly  proper  and  discreet 
proceeding  on  the  part  of  the  Magistrates,  and  that  it  was 
entirely  within  their  power,  not  if  these  persons  neither 
endangered  the  public  peace  nor  annoyed  the  inhabi- 
tants, but  if  they  were  satisfied,  on  reasonable  grounds, 
that  what  these  people  did  had  a  tendency  to  such  a  result 
And  I  cannot  imagine  that  anyone  would  come  to  any 
other  conclusion  than  that  the  Magistrates,  being  respon- 
sible for  the  peace  and  good  order  of  the  burgh  under 
their  jurisdiction,  were  in  such  a  case  justified  in  issuing 
a  proclamation  that  those  taking  part  in  these  processions 
would  render  themselves  liable  to  prosecution.  But, 
notwithstanding  this  proclamation,  these  persons  did 
turn  out,  and  there  was  a  breach  of  the  peace,  and  the 
result  is  that  they  are  charged  with  a  breach  of  the  peace, 
or  inciting  to  a  breach  of  the  peace,  and  secondly,  with 
a  breach  of  the  proclamation  by  the  Magistrates. 

I  am  of  opinion  that  the  proceeding  of  the  Magistrates 
was  perfectly  proper.  There  are  many  processions  that 
may  take  place  in  the  streets  of  a  burgh  which  may 
attract  a  good  deal  of  attention,  but  which  the  Magis- 
trates are  quite  entitled  to  permit.  There  are  objects  in 
which  the  inhabitants  of  the  towns  may  take  a  legiti- 
mate interest ;  but  the  limit  to  that  necessarily  is  that 
the  assembling  of  persons,  and  the  behaviour  of  persons 
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1882.     when  they  so  assemble,  shall  be  within  the  law.     Bui 
No.  19.     when  it  leads  to  breach  of  the  peace,  however  good  the 

and  others  intcntions  of  the  persons  may  be,  the  Magistrates  an 
Millie,     entitled  to   interfere ;   and   therefore   I   hold  that  the 

High  Court,  Magistrates,  having  decided,  upon  the  facts  in  the  firsi 

—  place,  that  this  procession  and  crowd  had  a  tendency  U 

^  cause,  and  did  cause,  a  breach  of  the  peace,  came  to  i 
conclusion  which  they  were  entitled  to  reacL  I  thinl 
it  is  impossible  to  say  that  they  had  not  the  means  o 
reaching  the  conclusion  they  did  on  these  facts.  Ii 
the  second  place,  I  think  that  a  breach  of  the  proclama 
tion  which  they  were  entitled  to  issue  was  a  municipa 
oflfence,  and  on  the  whole,  therefore,  I  think  that  then 
is  no  ground  whatever  for  the  appeal. 

Lord  Young. — I  am  of  the  same  opinion,  and  have 
really  nothing  to  add.  I  must,  however,  say  this,  thai 
the  use  of  the  streets  of  a  town  and  the  conduct  of  thi 
people  on  the  streets  of  a  town  cannot  admit  of  anj 
very  stem  or  rigid  rules  to  be  enforced  in  all  cases 
There  is  a  good  deal  of  discretion  and  even  forbearana 
to  be  exercised  in  regard  to  the  use  of  the  streets.  En 
thusiastic  politicians,  or  enthusiastic  students  marching 
through  the  streets  in  bands  are  not  to  be  seized  by  th< 
police  and  dragged  off  to  prison;  nor  are  any  othe 
very  stem  measures  to  be  used  against  them  if  nothing 
serious  occurs  or  is  reasonably  to  be  apprehended.  WitI 
regard  to  this  Salvation  Army,  I  think  the  Magistrate! 
of  any  town  should  observe  a  good-natured  abstinence 
from  mterference,  and  continue  in  tolerance  of  them,  » 
long  as  there  is  no  evil  arising  or  to  be  reasonably 
apprehended.  I  think  we  have  every  reason  to  believi 
that  the  Magistrates  of  Arbroath  here  behaved  witl 
perfect  discretion  and  with  much  good-nature  and  pro 
longed  forbearance,  as  was  their  duty.  When  at  las 
they  were  satisfied  that  the  proceedings  of  this  Arm; 
were  inconsistent  with  the  maintenance  of  that  decorun 
and  good  order  on  the  streets  which  they  exist  for  tfa 
purpose  of  maintaining,  I  come  to  the  opinion  with  you 


VOL.  v.]       AND  CIRCUIT  COURTS  OF  JUSTICIARY.  185 

Lordship  that  this  proclamation   and  this  prosecution      1882. 
for  breach  of  the  peace,  committed  as  set  forth  in  the     no.  ip. 
papers  before  us,  were  altogether  right,  and  that  we  and  others 
have  no  grounds  whatever  for  interfering  with  them.     I     Miine. 
should  like  to  say  further,  that  after  the  warning  that  Hki  court, 

was  given,  and  the  transgression  in  violation  of  the  public — 

peace  and  of  decency  and  good  order,  I  am  of  opinion    ^pp®*^ 
that  the  punishment  inflicted  was  exceedingly  moderate, 
and  that  if  any  wrong-headed  obstinacy  in  persevering  is 
manifested  such  conduct  would  very  properly  be  visited 
with  more  severe  pains  and  penalties. 

Lord  Craighill. — I  concur  with  the  judgment  at 
which  your  Lordships  have  arrived,  and  agree  with  the 
reasons  given  for  the  judgment.  It  appears  to  me  that 
the  Magistrates  of  Arbroath  were  quite  entitled  to  do 
that  which  was  done — ^in  the  first  place,  to  issue  a  pro- 
clamation, and  afterwards  to  take  measures  for  enforcing 
it ;  and  that  they  would  have  failed  in  their  duty  if  they 
had  not  done  so.  And  I  cannot  help  expressing  my 
regret  that  such  a  proclamation  should  have  been  dis- 
regarded. However  much  the  purity  of  motives,  or 
however  strong  the  desire  to  do  good,  it  is  not  a  right 
thing  that  the  results,  however  laudable  and  good,  should 
be  attained  by  means  leading  to  such  evils.  When  these 
parties  saw  that  the  first  result  of  their  proceedings  was 
to  bring  about  with  almost  certainty  a  breach  of  the 
public  peace  they  should  have  desisted. 
The  following  was  the  Interlocutor : — 
^Edinburgh,  27th  October  1882. — Having  considered 
this  Case,  and  heard  counsel  for  the  parties.  Dismiss  the 
appeal,  afiirm  the  determination  of  the  inferior  Judge,  and 
decern.' 

Agent  for  the  Appellants.— Wm.  Gunn,  S.S.C. 

Agent  for  the  Respondent.— Webster,  Will,  &  Ritchie,  S.S.C. 
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Present, 

Thb  Lord  Jubtigb-Clerk. 

Lords  Young  and  Craiohill. 

Jambs  Smith,  Appellant — APKechnie. 

AGAINST 

George  Mure  Wood,  Respondent — OUlespie. 

LOOOMOTIVES  ON  HIGHROADS — EMPLOYMENT   OF   CHILDREN — 

28  AND  29  Yio.,  o.  83,  begs.  2  and  3  (Locomotiyes  Act^ 
Statute  41  and  42  Yio.,  o.  58,  sec.  4  (Locomotives  Am 
(Scotland)  Act,  1878) — Statute  1st  and  2nd  William  1\ 
SBC.  99  (Turnpike  Roads  (Scotland)  Act,  1831)— Statute 
25  Yic,  0.  70,  seo.  12  (Locomotives  Act,  1861) — Statuti 
42  Yio.,  0.  51,  SEC.  123  (Roads  and  Bridges  (Scotland)  Ac 
— *  Person  * — Child — Road. — The  Locomotives  Act,  186i 
3,  as  amended  by  the  Locomotives  Amendment  (Scotland)  A 
section  4,  enacts  that  at  least  three  persons  shall  be  emp 
drive  or  conduct  eveiy  locomotive  propelled  by  steam  on  s 
pike  road,  and  that  one  of  such  persons,  while  the  locomol 
motion,  shall  accompany  the  locomotive  on  foot,  and  shall  i 
need  assist  horses  and  carriages  drawn  by  horses  passing  tl: 

In  an  appeal  against  a  conviction  and  sentence  pronounced 
complaint  for  a  contravention  of  these  sections,  it  was 
that  the  Justices  having  found  it  proved  that  two  competent 
were  in  charge  upon  the  locomotive  in  question  on  the 
libelled,  and  that  a  boy  of  thirteen,  who  was  in  the  habit  < 
charge  of  horses,  was  in  advance  of  said  locomotive  at  th< 
was  incompetent,  in  terms  of  these  provisions,  to  convic 
contravention  charged:  Held  that  the  Justices  having  : 
substance  that  in  point  of  fact  the  provisions  of  the  statutes 
been  complied  with,  the  conviction  was  competent,  and  the  C 
not  called  upon  to  determine  the  general  question  whether 
ployment  of  a  boy  of  thirteen  years  of  age,  to  precede  a  locon 
foot,  was  a  compliance  with  the  requirements  of  the  statutes 

Opinion  per  Lord  Craighill,  that  on  the  question  of  law  the 
were  right. 

This  was  an  appeal  at  the  instance  of  James 
Broomhill  House,  Lasswade,  against  a  convicti< 
sentence  pronounced  in  a  Justice  of  the  Peace  O 
Edinburgh,  adjudging  in  a  penalty  of  five  pound 


WoocL 
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one  month's  imprisonment  in  default  of  payment,  upon     1882. 
a  complaint  at  the  instance  of  George  Mure  Wood,    N0.20. 

Smitii 

Procurator-FiBcal  of  Court.  _v. 

The  appeal  set  forth  that — 

ThiB  is  a  cause  in  which  the  said  Fiscal  sues  the  said  James  Smith      ^^  ^ 
under  the  Act  of  Parliament  28  and  29   Victoria,  chap.  83,^  as     AppeaL 
amended  by  the  Act  41  and  42  Victoria,  chap.  58,^  for  a  penalty 
not  exceeding  XIO  sterling,  in  respect  that  on  the  11th  day  of  August 
last  the  said  James  Smith  having  on  the  turnpike  road  between 


High  Court, 


^  Statute  28  and  29  Vic,  c.  83  (The  Locomotives  Act,  1865). 
Sec  2. — '  Repeals  the  5th,  9th,  1 1th,  and  1 5th  sections  of  the  Locomo- 
tive Act  of  1861  (24  and  25  Vic,  c  70),  and  declares  by  section  13  that 
tho  Locomotives  Act,  1861,  and  this  Act  (The  Locomotives  Act,  1865) 
shall  be  construed  together  as  one  Act' 

Sec  3. — 'Every  locomotive  propelled  by  steam,  or  any  other  than 
animal  power,  on  any  turnpike  road  or  public  highway,  shall  be 
wrorked  according  to  the  following  rules  and  regulations,  viz. : — 

*  Firstly. — At  least  three  persons  shall  be  employed  to  drive  or  con- 
duct such  locomotive,  and  if  more  than  two  waggons  or  carriages  be 
attached  thereto,  an  additional  person  shall  be  employed,  who  shall 
taike  charge  of  such  waggons  or  carriages. 

'  Secondly. — One  of  such  persons,  while  any  locomotive  is  in  motion, 

aliaU  precede  such  locomotive  on  foot  by  not  less  than  sixty  yards, 

and  ahall  carry  a  red  flag  constantly  displayed,  and  shall  warn  the 

rideis  and  drivers  of  horses  of  the  approach  of  such  locomotive,  and 

^liall  signal  the  driver  thei*eof  when  it  shall  be  necessary  to  stop,  and 

BhaQ  assist  horses  and  carriages  drawn  by  horses  passing  the  same.  .  .  . 

'In  the  event  of  a  non-compliance  with  any  of  the  provisions  of 

^his  section  the  owner  of  the  locomotive  shall,  on  summary  conviction 

^hei^  before  two  Justices,  be  liable  to  a  penalty  not  exceeding  ten 

p^^ds,  but  it  shall  be  lawful  for  such  owner,  on  proving  that  he  has 

^<^Urred  such  penalty  by  reason  of  the  negligence  or  wilful  default  of 

^^y  person  in  charge  of  or  in  attendance  on  such  locomotive,  to 

^'^cover  summarily  from  such  person  the  whole  or  any  part  of  the 

Penalty  he  may  have  incurred  as  owner.' 

'  Statute    41    and    42   Vic,   c   58    (Locomotives   Amendment 

(Scotland)  Act,  1878),section  4. — 'The  paragraph  numbered  "secondly" 

^^   aection   3  of  the  Locomotives  Act,    1865,   is  hereby  repealed 

^^    far  as  relates  to  Scotland,  and  in  lieu   thereof  the  following 

paragraph  is  hereby  substituted  : — Secondly — One  of  such  persons, 

"^bile  the  locomotive  is  in  motion,  shall  accompany  the  locomotive  on 

foot,  and  shall  in  case  of  need  assist  horses  and  carria^^es  drawn  by 

wrses  passing  the  same' 
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1882.      HiUend  Farm  and  Lothian  Bum,  in  the  said  county,  a  locomot 

No.  20.     propelled  by  steam,  and  drawing  a  thrashing-mill,  *  had  not  one 

**"*^      three  persons  employed  to  drive  or  conduct  said  locomotive  aoc< 

Wood.      panying  the  same  on  foot  while  it  was  in  motion,  and  in  case  of  m 

High  Court   ^^^^^^^g  horses  and  carriages  drawn  by  horses  passing  the  same.' 

l)oa  6.  It  was  proved  to  the  Justices  that  on  the  occasion  in  question,  th 

AppeoL      ^^^  ^^^  ^6^  upon  the  said  locomotive,  and  that  on  foot  in  front 

said  locomotive  there  was  a  boy  of  thirteen  years  of  age. 

It  was  also  proved  to  the  Justice  that  this  boy  was  in  the  serv 
of  Mr  James  Dickson,  farmer,  Damhead,  in  the  county  of  Edinbni) 
and  in  the  habit  of  taking  charge  of  horses. 

The  Justices  held  that  keeping  in  view  the  terms  of  clause  99 
the  General  Turnpike  Act  1  and  2,  Gul.  IV.  chap.  43,^  and  which 
held  to  be  incorporated  with  '  The  Heads  and  Bridges  (Scotland)  I 
1878,'  which  declares,  Hhat  no  waggon  or  cart  travelling  on  a 
turnpike  road  shall  be  driven  by  any  person  who  shall  not  be  of  1 
full  age  of  fourteen  years,'  and  the  fact  that  the  object  of  having  < 
of  the  three  persons  on  foot  is  '  in  case  of  need  to  assist  horses  a 
carriages  drawn  by  horses  passing  the  same,'  held  that  the  employm< 


1  Statute  1st  and  2nd  Will.  IV.,  c.  43  (Turnpike  Eoads  Act,  188 
Section  99. — '  And  be  it  enacted  that  no  waggon  or  cart  travelli 
on  any  turnpike  road  shall  be  driven  by  any  person  who  shall  not 
of  the  full  age  of  fourteen  years,  under  a  penalty,'  &c. 
Statute  24  and  25  Vic,  c.  70  (Locomotives  Acts,  1861.) 
Section  12.     [Not  repealed  by  the  above  second  section  of  '1 
Locomotives  Act,  1865.'] — '  All  the  clauses  of  any  general  or  local  a 
relating  to  turnpike  roads  or  highways  shall,  so  far  as  the  same  i 
not  expressly  altered  or  repealed  by  or  are  not  inconsistent  with  1 
provisions  of  this  Act,  apply  to  all  locomotives  propelled  by  oil 
than  animal  power,  and  to  all  waggons,  trains,  carts,  and  carriages 
any    other    description    drawn   by    said    locomotive,  and    to    1 
owners  and  drivers  and  attendants  thereof,  in  like  manner,  as 
drawn  by  animal  power,'  &c. 

Statute  41  and  42  Vic,  c.  51  (Beads  and  Bridges  (Scotland)  A 
1878). 

Section  123. — 'The  following  sections  of  the  Act  passed  in  the  fi 
and  second  years  of  the  reign  of  Kis  Mcgesty  King  William  1 
Fourth,  chapter  43,  viz.  . . .  sections  ninety-six  to  one  hundred  a 
eight,  both  inclusive  (the  enactments  whereof  are  contained 
Schedule  G  to  this  Act  annexed),  in  so  far  as  the  same  are  i 
inconsistent  herewith  shall  be  and  are  hereby  incorporated  with  t1 
Act,  and,  from  and  after  the  commencement  of  this  Act,  in  any  coun 
shall  extend  and  apply  to  all  the  highways  made  or  to  be  m: 
>vithin  such  county,'  &c.,  &c. 
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in  this  capacity  of  a  boy  of  thirteen  was  not  a  compliance  with  the  1882. 

reqnirements  of  the  Act  28  and  29  Victoria,  chap.  83,i  as  amended  j^— 

by  the  Act  41  and  42  Victoria,  chap.  58,  and  that  accordingly  the  Smith 

said  James  Smith  had  been  guilty  of  ^  the  contravention  charged.'  Wood. 


The  question  of  law  for  the  opinion  of  the  Court  ^^^ 

is: —  ^l — r~ 

Appeal. 

Whether  the  employment  of  a  boy  of  thirteen  years 
of  age  is  a  compliance  with  the  requirements  of  the  Act 
28  and  29  Victoria,  chap.  83,  as  amended  by  the  Act 
41  and  42  Victoria,  chap.  58  ? 

M*Kechnie,  for  the  appellant. — Having  stated  the 
facts  and  referred  to  the  enactments  in  the  notes,  con- 
tended. The  Justices  having  found  that  it  was  proved 
that  upon  the  occasion  libelled  there  were  two  men' 
upon  the  locomotive  who  were  competent  to  perform 
the  duties  imposed  on  them,  and  that  there  was  also  a 
boy  of  thirteen  years  on  foot  in  front  of  that  locomotive, 
who  was  competent  to  manage  and  take  charge  of  horses, 
it  was  incompetent  to  interpret  the  statutes  libelled, 
viz.,  The  Locomotives  Acts,  1865,  and  The  Locomotives 
Amendment  (Scotland)  Act,  1878,  by  a  reference  to  a 
provision  in  an  old  Turnpike  Act  in  the  reign  of 
William  the  Fourth,  which  we  contend  does  not  apply 
to  locomotives  on  public  roads,  but  to  carts  and  car- 
riages drawn  by  animal  power.  But  for  the  99th  section 
of  the  latter  Act  (see  note  1,  p.  188)  it  would  have 
been  implied  by  the  terms  of  the  provisions  of  the  Loco- 
motive Acts  that  the  age  of  the  boy  would  form  no 
objection,  provided  he  was  capable  of  performing  the 
duties  imposed  by  the  statute  upon  those  conducting 
locomotives  on  public  roads.  In  the  absence  therefore  of 
any  provision  in  the  Locomotives  Acts  themselves,  and 
of  any  averment  of  incapacity  in  the  complaint ;  and  in 
view  of  the  finding  in  the  Case  that  the  boy  had  been 
in  the  habit  of  managing  horses,  the  conviction  was, 
we  contend,  incompetent,  and  ought  to  be  quashed. 

1  See  Note  1,  page  187. 


190         CASES  BEFORE  THE  HIGH  COURT     [vOL.  V 

1882.         Lord  Young. — Would  it  be  competent  to  put  ai 

NoTib.     aged  person,  or  a  person  with  a  wooden  leg,  either  upon 

^^     or  on  foot  in  front  of,  the  locomotive  ? 

^^^^         Gillespie,  for  the  respondent. — The  Justices  might, 

^^^TT^'  perhaps,  be  entitled  to  find  that  such  a  person  waf 

AppoaL     unsuitable  from  being  incapable  to  perform  the  duties 

imposed  upon  him  by  the  statutes. 

Lord  Craighill. — Then  the  matter  is  one  of  discretior 
in  the  Magistrates  ? 

Gillespie,  for  the  respondent. — If  the  enactment  in 
section  99  of  the  Turnpike  Act,  1831,  is  held  not  to  be 
included  within  the  provisions  in  the  Locomotives 
Acts  libelled,  the  Justices,  in  determining  what  shall 
be  held  to  be  a  '  person '  in  terms  of  the  Locomotives 
Acts,  were,  of  course,  not  entitled  to  be  guided  by  the 
provisions  in  the  statute  of  Will.  IV.  in  regard  to  an 
analogous  matter,  viz.,  the  driving  or  conducting  carts 
and  carriages  when  propelled  by  animal  power  on  the 
highway.  But  if  effect  be  given,  as  we  contend  it 
ought,  to  the  provisions  of  the  Locomotives  Acts  and 
of  the  Roads  and  Bridges  Act,  1878  (see  footnotes,  pp. 
187  and  188),  that  99th  section  must  be  held  to  be  incor- 
porated and  be  read  along  with  the  Locomotive  Acts. 
Said  99th  section  prohibits  the  employment  of  children 
as  drivers  of  waggons,  &c.,  propelled  by  animal  power 
upon  the  public  roads;  and  by  section  12  of  the 
Locomotives  Act  of  1861  (see  footnote  3,  p.  188) 
(which,  it  will  be  observed,  is  not  repealed  by  the 
second  section  of  the  Act  of  1865),  it  is  provided  that 
aU  the  clauses  and  provisions  in  any  General  ActE 
relating  to  turnpike  roads,  shall  apply  to  all  loco- 
motives propelled  by  other  than  animal  power  .  .  .  and 
to  aU  owners,  drivers,  and  attendants  thereof. 

The  Lord-Justice  Clerk. — How  is  that  provision 
incorporated  with  the  Locomotives  Act,  1865  ? 

Gillespie,  for  the  respondent. — By  section  2  of  the 
Act  of  1865,  the  *  Locomotives  Act  of  1861 '  is  partly 
repealed  (see  note  1,  p.  187),  but  section  12  of  the  Act 
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of  1861  is  not  repealed.  It  provides  that  all  clauses  1882. 
in  General  Acts  relating  to  turnpike  roads,  including  the  nTIo. 
99th  sec.  of  the  Act  of  Will.  IV.,  shall  apply  to  loco-       "^' 

motives,  and  the  owners  and  drivers  thereof  (see  footnote 

1,  p.  188),  and  by  section  13  of  the  Act  of  1865,  it  is  ^^6!^ 
provided  that  both  acts  shall  be  read  together.     Our  con-     Appeal 
tention,  therefore,  is  that  section  3  of  the  Act  of  1865,  in 
providing  that  there  shaU  be  at  least  three  persons  em- 
ployed on  every  locomotive,  '  to  drive  or  conduct  such 
locomotive' — and  secondly  'that  such  persons  (i.e.,  such 
drivers  or  conductors)  shall  precede  such  locomotive  on 
foot,'  thereby  intended  to  provide  that  the  persons  who 
w-ere  to  drive  and  conduct  locomotives  upon  public  roads, 
were  to  be — as  is  the  case  in  regard  to  waggons  and 
carriages    travelling   on    public    roads  —  persons    over 
fourteen  years  of  age.     We  therefore  contend  that  in 
respect  that  one  of  the  persons  employed  on  the  occasion 
libelled,  was  under  fourteen  years  of  age,  the  Justices 
rightly  convicted,  and  the  question  in  the  case  ought  to 
be  answered  in  the  negative. 

Lord  Young. — ^The  appellant  here  was  accused  of 
this— that  he  'had  not  one  of  three  persons  employed 
to  drive  or  conduct  a  locomotive  accompanying  the  same 
<>ii  foot  wliile  it  was  in  motion  upon  a  public  road,  and 
^^  case  of  need  assisting  horses  and  carriages  drawn  by 
liorses  passing  the  same.'     The  Justices  found  affirma- 
tively that  he  had  not  a  person  so  employed  accompany- 
^g  the  locomotive  on  foot,  and   they  convicted  him. 
-*^hat  conviction  is  the  subject  of  appeal,  and  on  this 
S^und — that  the  appellant  has  proved  that  there  was  a 
^y  of  thirteen  years  of  age  performing  that  duty  on  the 
^^^^casion  in  question.    Jn  these  circumstances,  the  ques- 
^^U  put  to  us  by  the  Justices  is,  *  Whether  the  employ- 
^^Ut  of  a  boy  of  thirteen  years  of  age  is  a  compliance 
^th  the  requirements  of  the  Act  28  and  29  Vict.,  c.  83, 
^  amended  by  the  Act  41  and  42  Vict.  c.  58  ?'     Now, 
^an  not  prepared  to  assent  to  the  proposition  that  a 
^^ftviction  is  necessarily  bad  because  it  is  proved  that  it 


192         CASES  BEFORE  THE  HIGH  COURT     [v 

1882.     waa  a  boy  of  thirteen  who  was  walking  in  front  < 

Nalb.     locomotive  in  order  to  perform  the  duties  imposi 

«.        the  Act.     The  Justices,  having  jurisdiction  to  dete 

whether  the  boy  was  in  fact  competent,  have  in  sub 


^^  e.  '  found  that  he  was  not  competent,  and  upon  that  p 
Appeal  ^^  ^ot  ^  ^^^  least  degree  prepared  to  interfere 
their  judgment.  But  upon  the  question  whether  a 
however  capable  of  performing  the  duties  require 
the  Act,  is  nevertheless  disqualified  from  doing  so  1 
absolute  provision  of  the  Legislature,  as  he  certai 
from  performing  the  duty  of  driving  a  cart  or 
vehicle  when  propelled  by  animal  power  along  the 
road,  I  am  not  prepared  in  this  case  to  decide.  Th 
has  not  expressly  specified  the  age  under  which  i 
shall  not  be  permitted  to  perform  the  duties  in  que 
and  whether  by  a  process  of  reasoning  the  provisi 
the  99th  section  of  the  Act  of  Will.  IV.  restrictin 
age  of  a  person  who  shaU  be  entitled  to  drive  wa 
upon  turnpike  roads  is  to  be  imported  into  this  st 
and  to  be  applied  to  locomotives,  is  a  question  wl 
do  not  think  we  need  to  determine  in  this  case. 

I  should  therefore  suggest  that  your  Lordships, 
out    determining    any    question    of    the    law,   s 
decline  to  interfere  with  the  conviction  here  compl 
of 

Lord  Craighill. — I  am  of  the  same  opinion, 
not  necessary  to  decide  the  abstract  question  wl 
one  of  the  three  persons  employed  to  conduct 
to  accompany  a  locomotive  on  foot  must  be  over  for 
years  of  age,  because  the  Justices  have  proceedec 
merely  upon  the  construction  of  the  Act  of  Parliai 
but  upon  evidence,  in  finding  that  the  employme 
this  capacity  of  a  boy  of  thirteen  on  the  occasion  w« 
a  compliance  with  the  requirements  of  the  Act  28 
29  Vict,  c.  83,  as  amended  by  41  and  42  Vict.,  ( 
But  were  it  necessary  to  deal  with  the  general  qu< 
whether  a  boy  of  thirteen  could  competently,  in  ter 
the  provisions  of  the  statutes,  perform  the  duti« 
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question,  I  should  be  influenced  by  the  analogy  of  the  1882. 

provisions  with   regard  to   vehicles   drawn  by  animal  N^Tib. 

power  on  turnpike  roads.     The  statutes  do  not  seem  to  „. 

make  any  distinction  in  reference  to  this  matter  between  ^    ' 


locomotives  and  such  vehicles.  And  in  the  Act  no  ^'Se^e!'^' 
distinction  is  made  in  the  qualifications  of  the  persons  Appe&L 
who  are  to  drive  or  conduct  locomotives  on  the  public 
road,  according  as  they  are  employed  to  drive  the 
locomotive  or  to  accompany  it  on  foot.  It  rather 
appears  to  me  that  the  implication  is  that  any  one 
of  the  three  persons  is  to  be  entitled  and  fit  to  do  any  of 
the  duties. 

Lord  Justice-Clerk. — I  entirely  concur.  I  hold  a 
very  strong  opinion  in  favour  of  the  action  of  the 
Justices  in  this  Case. 
The  following  was  the  Interlocutor : — 
^  Edinhurghy  6th  December  1882. — Having  considered 
this  Case,  and  heard  Counsel  for  the  parties.  Dismiss  the 
appeal :  Find  the  respondent  entitled  to  expenses,  which 
modify  to  seven  guineas,  for  which  and  one  guinea  as 
the  dues  of  extract,  decern  against  the  appellant.' 

Agent  for  the  Appellant— W.  P.  Anderson,  S.S.C. 
Agent  for  the  Respondent — Party. 


Present, 

Lords  Young  and  Cbaighill  and  Adam. 

Edward  McLean,  Suspender. 

AGAINST 

Robert  Douglas  Murdoch,  Respondent. 

Collecting  Alms  by  Fraud  —  Begging  by  means  of  False 
Pretences — Statute  5  Geo.  IV.,  c.  83  (1824),  secs,  3  and 
4  (Act  for  the  Punishment  of  Rogues  and  Vagabonds) — Rogue 
AND  Vagabond— Statute  34  and  35  Vic,  o.  112,  sec.  15 
(Prevention  of  Crimes  Act,  1871).  —  Held  in  a  suspension 
of  a  conviction  upon  a  complaint  for  a  contravention  of 
section    4    of   6    Geo.   IV.,  c.    83,   'An  Act    for  the   punish- 

VOL.  V.  N 


McLean 

V. 

Murdoch. 
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uicnt  of  idle  and  disorderly  persons  and  rogues  and  vagabonds  i 
that  part  of  Great  Britain  called  England,'  as  amended  ax 
extended  to  Scotland  by  section  15  of  '  The  Prevention  of  Crimi 
Act,  1871/  that  the  whole  of  the  provisions  in  said  4th  sectk 
were  extended  to  Scotland  by  the  said  15th  section,  and  not  mete. 
the  clause  in  the  former  section  which  was  amended  by  the  latta 
that  the  whole  section  being  therefore  in  force  in  Scotland^  Q 
suspender  was  rightly  convicted  and  sentenced  upon  the  said  cox 
plaint  before  a  Sheriff  of  the  offence  of  gathering  or  collecting  alo 
under  false  pretences,  and  the  Bill  refused  accordingly. 

1882.         This  was  a  Bill  at  the  instance  of  Edward  M'Leai 

NoTii.     a  vagrant,  and  lately  prisoner  at  AyT,  for  suspension  < 

a  conviction  and  sentence  pronounced  by  one  of  tt 

Sheriff-Substitutes  of  the  County  of  Ayr  (W.  A.   0: 

]Si^P^'  Paterson,   Advocate),   upon   a  charge   in  a  complaii 

gujipenaion.  uudcr  the  Summary  Jurisdiction  (Scotland)  Acts,  1 86 

and  1881,  at  the  instance  of  the  respondent,  Bobes 

Douglas  Murdoch,  Procurator-Fiscal  for  said  Coui 

setting  forth— 

That  Edward  McLean,  vagrant,  has  contravened  the  fourth  sectic 
of  the  Act  5  George  lY.,  chapter  eighty-three,  intituled,  *  An  A 
for  the  punishment  of  idle  and  disorderly  persons  and  rogues  ai 
vagabonds  in  that  part  of  Great  Britain  called  England,'  as  amend 
and  extended  to  Scotland  by  *The  Prevention  of  Crimes  Act,  187! 
in  so  far  as  the  said  Edward  McLean  did,  on  the  12th  day  of  Augu 
1882,  or  about  that  time,  go  about  the  town  of  Cumnock,  in  t! 
county  of  Ayr,  as  a  gatherer  or  collector  of  alms,  or  endeavouring 
procure  charitable  contributions  from  the  persons  after  named,  or  oi 
or  more  of  them,  and  at  or  near  the  places  after  mentioned,  under  i 
false  and  fraudulent  pretence  that  ho  was  blind  and  newly  out  of  \ 
infirmary,  or  under  some  similar  false  and  fraudulent  pretence,  to  t 
complainer  unknown,  viz.,  from : — [There  was  then  set  forth  the  nam 
and  designations  of  nine  persons  mostly  residing  in  the  village 
Cumnock,  with  the  places  in  said  village  at  which  they  were  asked  i 
charity]  ; — whereby  the  said  Edward  M'Lean  is  liable  to  be  committ 
to  the  House  of  Correction,  being  the  Prison  of  Ayr,  there  to  be  kc 
to  hard  labour  for  any  time  not  exceeding  three  calendar  montha 

When  brought  before  the  SheriflF  on  the  above  coi 
plaint  and  upon  the  objections  to  the  relevancy  aftej 
mentioned  being  taken  on  his  behalf  and  repelled 
M'Lean  pleaded  guilty,  and  the  sentence   complainei 
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of,  sentencing  him  to  fourteen  days  imprisonment  with     1882. 
hard  labour,  was  pronounced.^  nTTi 

M*LeaA 

V. 

1  The  foUowing  note  was  added  by  the  Sheriff-Substitute  to  the    ^'^^^' 
Interlocutor  finding  the  libel  relevant : —  ^^  Court 

Note, — The  charge  here  libelled  is  *  going  about  as  a  gatherer  or  col- ' 

lector  of  alms,  or  endeavouring  to  procure  charitable  contributions  S"*P®J"^on. 
under  a  false  and  fraudulent  pretence,'  one  of  the  statutory  offences 
enumerated  in  section  4  of  5  Geo.  lY.,  c.  83.  The  determination  of 
the  relevancy  of  this  statutory  charge  raises  a  question  of  considerable 
general  importance  and  much  difficulty.  Are  the  provisions  of  the 
fourth  section  of  5  Geo.  IV.,  caput  83,  in  force  in  Scotland,  and  can 
the  offences  therein  enumerated  be  criminally  prosecuted  here  %  The 
fifteenth  section  of  the  Prevention  of  Crimes  Act,  1871  (34  and  35 
Vic,  cap.  112),  recites  and  amends  one  of  the  provisions  of  the  fourth 
section  of  the  Act  5  Geo.  iy.,cap.  83,  and  enacts  that  Hhe  provisions 
of  the  said  sectiony  as  amended  by  this  section,  shall  be  in  force  in 
Scotland.' 

There  is  no  intrinsic  ambiguity  in  the  language  of  this  fifteenth 
section.  While  it  narrates  that,  by  the  fourth  section  of  the  Act  of 
Geo.  rV.,  *  it  is  among  other  things  provided  that  every  suspected 
person,'  &c.,  and  refers  to  the  portion  of  the  section  of  Geo.  IV,  to 
be  amended  in  the  singular,  as  'the  said  provision,'  it  expressly 
declares  that '  the  provisions  of  the  said  section,  as  amended  by  this 
section,  shall  be  in  force  in  Scotland.' 

The  difficulty  arises  not  so  much  from  the  language  used  in  the 
fifteenth  section  of  the  Prevention  of  Crimes  Act,  as  from  a  consider- 
ation of  the  fourth  section  of  the  Act  of  Geo.  IV.,  which  enumerates 
a  variety  of  offences,  rendering  the  offender  liable  to  be  punished  as  a 
rogue  and  vagabond.  The  provisions  as  to  the  offences  first  and  last 
enumerated  in  the  fourth  section  of  the  Act  of  Geo.  IV.,  would  appear 
not  to  have  application  to  Scotland ;  and  the  inference  attempted  to 
be  deduced  from  this  is,  that  the  provisions  of  this  fourth  section  not 
being  as  a  whole  applicable  to  Scotland,  the  fifteenth  section  of  the 
Prevention  of  Crimes  Act  must  be  held  to  import  into  the  law  of 
Scotland  only  the  special  provision  of  the  fourth  section  of  the  Act  of 
Geo.  IV.,  which  is  amended,  and  the  words,  '  the  provisions  of  the 
said  section,'  ought  to  be  read  as  meaning  the  above  recited  provision 
as  amended. 

Such  a  construction  would  be  contrary  to  the  express  language  of 
the  statute,  and  in  violation  of  the  general  rule,  a  verbis  legia  non  est 
recedendum,  1  do  not  feel  forced  to  this  construction,  which  is 
opposed  to  the  ordinary  meaning  of  the  language  used  in  the  fifteenth 
section,  because  I  do  not  think  it  necessarily  results  from  certain  of 
the  provisions  which  are  declared  to  be  in  force  in  Scotland,  being 
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1882.  It  was  objected  before  the  Sheriff  and  pleaded  iu  the 

No.  21.      Bill — 

v/^         1.  The  charge  being  founded  on  a  statute whi<h,  in  so 
—   ^^    far  as  regards  the  said  charge,  is  not  in  force  in  Scotland, 
j^ec^^'  is  irrelevant. 
Suspension.       2.  No  Tclevant  charge  of  contravention  of  the  Acts 
founded  on  being  set  forth  in  the  complaint,  the  con- 
viction and  sentence  were  incompetent,  and  should  be 
suspended. 

3.  In  the  circumstances  set  forth,  the  complainer  is 
entitled  to  suspension  as  craved,  with  expenses. 

Guthrie,  for  the  suspender. — ^The  statute  5  Geo.  IV., 
c.  83,  in  its  fourth  section,  provides  in  thirteen  different 
clauses  for  a  number  of  offences  and  their  mode  of  pun- 
ishment, and  the  question  raised  by  the  present  Bill  is 
whether  the  7th  clause  of  that  section^ — the  clause  under 

inapplicable  to  Scotland,  that  the  provisions,  so  far  as  applicable, 
should  not  be  operative. 

I  am  therefore  of  opinion  that  the  provisions  of  the  fourth  section 
of  the  Act  of  Geo.  IV.,  so  far  as  applicable  to  Scotland,  including  the 
provision  under  which  the  present  complaint  is  brought,  are  in  force 
in  Scotland ;  and  that  the  offence  libelled  in  the  complaint  subjects 
the  offender  to  criminal  prosecution  in  this  country. 

(Initialed)     W.  A.  O.  P. 

^  Statute  5  Geo.  IV.,  c  S3  (An  Act  for  the  punishment  of  idle 
and  disonlerly  persons,  and  rogues,  and  vagabonds  in  that  part  of 
Great  Britain  called  England). 

The  first  and  second  sections  are  repealed  by  the  Statute  Law 
Kevision  Act,  1873. 

1  Section  3. — *  And  be  it  further  enacted  that  every  person  being 
able  wholly  or  in  part  to  maintain  himself  or  herself,  or  his  or  her- 
family,  by  work  or  by  other  means,  and  wilfully  refusing  or  n^lect- 
ing  so  to  do,  by  which  refusal  or  neglect  he  or  she  or  any  of  his  or 
her  family  whom  he  or  she  may  be  legally  bound  to  maintain,  shall 
have  become  chargeable  to  any  parish,  township,  or  place;   every 
person  returning  to,  and  becoming  chargeable  in,  any  parish,  town- 
ship, or  place  from  whence  he  or  she  shall  have  been  legally  removed 
by  order  of  two  Justices  of  the  Peace,  unless  he  or  she  shall  produce 
a  certificate  of  the  churchwardens  and  overseers  of  the  poor  of  some 
other  parish,  township  or  place,  thereby  acknowledging  him  or  her 
to  be  settled  in  such  other  parish,  township  or  place ;  every  petty 
chapman  or  pedlar  wandering  abroad  and  trading,  without  being  duly 
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which  the  suspender  was  convicted  —  which  provides  1882. 
against  the  gathering  or  collecting  of  alms  under  false  No.  21. 
and  fraudulent  pretences,  is  in  force  in  Scotland  hj  being        v. 

Murdoch. 


licensed,  or   otherwise   authorised   by  law ;   every   common  prosti-  ^l^^  ^22*^* 

tute  wandering  in  the  public  streets  or  public  highwa3'8,  or  in  any ^ — 

place  of  public  resort,  and  behaving  in  a  riotous  or  indecent  manner  ;    ^pe^^^n. 

and  every  person  wandering  abroad,  or  placing  himself  or  hei-self  in 

*ny  public  place,  street,  highway,  court  or  passage,  to  beg  or  gather 

«lnis,  or  causing  or  procuring  or  encouraging  any  child  or  children  so 

^  do,  shall  be  deemed  an  idle  and  disorderly  person  within  the  true 

latent  and   meaning  of  this  Act ;    and  it  shall  be  lawful  for  any 

Joatice  of  the  Peace  to  commit  such  oifender  (being  thereof  convicted 

before  him  by  his  own  view,  or  by  the  confession  of  such  offender, 

or  by  the  evidence  on  oath  of  one  or  more  credible  witness  or 

witnesses)  to  the  house  of  correction,  there  to  be  kept  to  hard  labour 

for  any  time  not  exceeding  one  calendar  month.' 

Section  4. — 'And  be  it  further  enacted,  that  every  person  com- 

niitting  any  of  the  offences  hereinbefore  mentioned,  after  having  been 

convicted  as  an  idle  and  disorderly  person ;  every  person  pretending 

or   professing  to  tell  fortunes,  or  using  any  subtle  craft,  means  or 

device,  by  palmistry  or  otherwise,  to  deceive  and  impose  on  any  of  His 

Majesty's'  subjects ;  every  person  wandering  abroad  and  lodging  in 

Uiy  bam  or  outhouse,  or  in  any  deserted  or  unoccupied  building,  or 

in  tbe  open  air,  or  under  a  tent,  or  in  any  cart  or  waggon,  not  having 

Ai^y  visible  means  of  subsistence,  and  not  giving  a  good  account  of 

himself  or  herself;  every  person  wilfully  exposing  to  view,  in  any 

street,  road,  highway  or  public  place,  any  obscene  print,  picture  or 

other  indecent  exhibition ;  every  person  wilfully,  openly,  lewdly,  and 

obscenely  exposing  his  person  in  any  street,  road  or  public  highway, 

or  in  the  view  thereof,  or  in  any  place  of  public  resort,  with  intent 

to  insult  any  female ;  every  person  wandering  abroad  and  endeavour- 

• 

^°S>  by  the  exposure  of  wounds  or  deformities  to  obtain  or  gather 

*l^*w ;  every  person  going  about  as  a  gailierer  or  collectoi'  of  alms,  or 

^^^^avouring  to  procure  chantahle  contributions  of  amj  nature  or 

**'^  vmder  any  false  or  fraudulent  pretence  ;  every  person  running 

*^y  and  leaving  his  wife,  or  his  or  her  child  or  children,  chargeable, 

®'  ^hereby  she  or  they,  or  any  of  them,  shall  become  chargeable  to 

^y  {Murish,  township  or  place;  every  person  playing  or  betting  in 

^y  street,  road,  highway  or  other  open  and  public  place,  at  or  with 

^T  table  or  instrument  of  gaming,  at  any  game  or  pretended  game 

^'^l^ance;  every  person  having  in  his  or  her  custody  or  possession 

^T   pick-lock  key,  crow,  jack,  bit  or  other  implement,  with  intent    • 

^^^^ously  to  break  iuto  any  dwelling-house,  warehouse,  coach-house, 

^'^^le  or  outbuilding,  or  being  armed  with  any  gun,  pistol,  hanger. 
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1882.     incorporated  with  the  Prevention  of  Crimes  Act,  1871, 

N^i.     by  section  15  thereof.     [Reads  section  15.^]     We  con- 

r.  ^    tend  for  the  suspender  that  section   15  of  the  Crimes 

Murdoch. 


Dec  22^^  cutlass,  bludgeon  or  other  offensive  weapon,  or  having  upon  him  or 

. —  her  any  instrument,  with  intent  to  commit  any  felonious  act ;  every 

person  being  found  in  or  upon  any  dwelling-house,  warehouse,  coach- 
house, stable  or  outhouse,  or  in  any  enclosed  yard,  garden  or  area, 
for  any  unlawful  purpose ;  every  suspected  person  or  reputed  thief, 
frequenting  any  river,  canal  or  navigable  stream,  dock  or  basin,  or 
any  quay,  wharf  or  warehouse  near  or  adjoining  thereto,  or  any 
street,  highway  or  avenue  leading  thereto,  or  any  place  of  public 
resort,  or  any  avenue  leading  thereto,  or  any  street ,  highway  or  jplaee 
acUaceni,  with  intent  to  commit  felony  ;  and  every  person  apprehended 
as  an  idle  and  disorderly  person,  and  violently  resisting  any  constable 
or  other  peace  officer  so  apprehending  him  or  her,  and  being  subse- 
quently convicted  of  the  offence  for  which  he  or  she  shall  have  been 
so  apprehended,  shall  be  deemed  a  rogue  and  vagabond,  within  the 
true  intent  and  meaning  of  this  Act ;  and  it  shall  be  lawful  for  any 
Justice  of  the  Peace  to  commit  such  offender  (being  thereof  convicted 
before  him  by  the  confession  of  such  offender,  or  by  the  evidence  on 
oath  of  one  or  more  credible  witness  or  witnesses)  to  the  house  of 
correction,  there  to  be  kept  to  hard  labour  for  any  time  not  exceeding 
three  calendar  months,'  &c. 

The  2 2d  section  declares  that  the  Act  is  not  to  extend  to  Scotland 
or  Ireland. 

1  Statute  34  and  36  Vict,  c.  112  (Prevention  of  Crimes  Act,  1871), 
Section  15. — *  Whereas,  by  the  fourth  section  of  the  Act  passed  in 
the  fifth  year  of  the  reign  of  George  IV.,  chapter  83,  intituled  "  An  . 
Act  for  the  punishment  of  idle  and  disorderly  persons,  and  rogues  and.^ 
vagabonds,  in  that  part  of  Great  Britain  called  England,"  it  is,  amongsfll 
other  things,  provided  that  every  suspected  person  or  reputed  thie~^ 
frequenting  any  river,  canal,  or  navigable  stream,  dock,  or  basin,  ohm 

any  quay,  wharf,  or  warehouse  near  or  adjoining  thereto,  or  an 

street,  highway,  or  avenue  leading  thereto,  or  any  place  of 
resort,  or  any  avenue  leading  thereto,  or  any  street,  highway,  or 
adjacent,  with  intent  to  commit  felony,  shall  be  deemed  a  rogue 


vagabond,  and  may  be  apprehended  and  committed  to  prison  wm.t;J 
hard  labour  for  any  time  not  exceeding  three  calendar  months  :  &zxc 
whereas  doubts  are  entertained  as  to  the  construction  of  the  aai'ci 
provision,  and  as  to  the  nature  of  the  evidence  required  to  prove  th,^ 
intent  to  commit  a  felony :  Bo  it  enacted,  firstly,  the  said  sectioza 
shall  be  construed  as  if  instead  of  the  words  "  highway  or  plac^^ 
adjacent"  there  were  inserted  the  words,  "or  any  highway  or  an] 
place  adjacent  to   a  street  or  highway;"    and,   secondly,  that  ii 
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Act  does  not  incorporate  the  whole  clauses  of  the  said  1882. 

4th  section  of  the  Act  of  Geo.  IV.,  but  only  the  clause  n^i. 

which  is  specifically  referred  to  and  amended  thereby,  v. 

viz.,  daiLse   12.     The  opposite  contention,   insisted  in  ^ 


for  the  Crown,  goes,  we  contend,  too  far.    In  construing  "d^^2!^' 

section  1 5,  regard  must  be  had  to  the  purpose  of  the  suspension 

Prevention  of  Crimes  Act,  which  is  the  prevention  of 

crimes,  and  not  the  fixing  of  punishments  for  specific 

offences;  whereas  the  purpose  of  the  Act  of  Geo.  IV. 

is  the  ascertainment  of  the  punishment  for  the  specific 

offences  mentioned  in  it.     The  offence  which  was  the 

subject  of  the  amending  portion  of  the   15th  section, 

viz.,  the  case  of  suspected  persons  or  reputed  thieves 

frequenting  places  of  resort  with  intent  to  commit  a 

felony,  is  an  offence  clearly  within  the  scope  of  the 

Prevention  of  Crimes  Act,  whereas  many  of  the  other 

offences  set  forth  in  the  4th  section  of  the  Act  of  Geo. 

IV.  are  not,  and  are  crimes  in  Scotland  already.     The 

presumption,  therefore,  we  submit  is  that  it  was  not  the 

intention  of  the  legislature  by  that  section  to  extend 

to   Scotland  the  whole  provisions  in  section  4,  but  only 

the  particular  provision,  in  order  to  amend  which  section 

15  was  framed.     No  doubt,  after  amending  clause  12  of 

said  section  4,  section  15  adds, '  and  the  provisions  of  the 

said  section,  as  amended  by  this  section,  shall  be  in  force 

^n  Scotiand ' ;  but  that  is  clearly  not  for  the  purpose  of 


piD^ving  the  intent  to  commit  a  felony  it  shall  not  be  necessary  to 

^hew  that  the  person  suspected  was  guilty  of  any  particular  act  or 

^^ta  tending  to  shew  his  purpose  or  intent,  and  he  may  be  convicted 

^  from  the  circumstances  of  the  ca^ie,  and  from  his  known  character 

*^  proved  to  the  Justice  of  the  Peace  or  Court  before  whom  or  which 

^Q  ia  brought,  it  appears  to  such  Justice  or  Court  that  his  intent  was 

to  commit  a  felony ;  and  the  provisions  of  the  said  section,   as 

^ynended  by  this  section,  shall  he  in  force  in  Scotland  and  Ireland. 

*or  the  purposes  of  this  section,  in  Scotland  the  word  "  fejony  "  shall 

^eau  any  of  the  pleas  of  the  Crown,  any  theft,  which  in  respect  of 

^%^vation,  or  of  the  amount  in  value  of  the  money,  goods,  or  thing 

**olen^  may  be  punished  with  penal  servitude,  any  forgery,  and  any 

^^teiing  of  any  forged  writing,' 
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1882.     incorporating  the  whole  provisions  of  section  4,  but  only 

N^i.     the  1 2th — ^the  amended  clause ;  for  the  section  concludes 

T.        by  declaring  what  shall  be  the  meaning  in  Scotland  of 

^ —  the  word  '  felony  ' ;  and  that  word  does  not  occur  else- 

]§ec^^'  where  in  section  4  than  in  the  amended  clause.   Further, 

siwpensioiL  ^^^  provisious  as  to  the  oflFences  first  and  last  enumerated 
in  section  4  are  such  as  have  no  application  to  Scotland 
[reads],  and  they  also  refer  back  to  the  previous  section 
(section  3),  while  there  is  nothing  in  the  Prevention  of 
Crimes  Act  to  connect  Scotland  with  that  section,  which 
could  not  be  made  applicable  to  Scotland  in  such  an 
indirect  manner. 

Lord  Young. — If  the  whole  of  section  4  of  the  Act  of 
Geo.  IV.  applies  to  Scotland,  we  must  find  out  its  mean- 
ing, whether,  in  our  endeavour  to  do  so,  we  have  to  refer 
to  section  3  or  not. 

Guthrie,  for  the  suspender.  —  The  1 5th  section  is 
plainly  capable  of  construction.  It  may  mean  either 
that  the  whole  4th  section  as  amended  is  to  be  in  force 
in  Scotland,  or  that  the  section,  *  in  so  far  as  amended,' 
is  to  be  in  force  in  Scotland.  The  second  of  these 
interpretations  is,  we  contend,  the  sound  one.  The 
offences  provided  for  in  section  4  being  already  offences 
by  the  law  of  Scotland,  it  was  unnecessary  to  extend  to 
this  country  the  provisions  in  regard  to  them  in  the  4th 
section :  whereas  the  persons  provided  for  in  the  amended 
clause  of  that  section  are  just  the  class  of  persons  -to 
which  the  Prevention  of  Crimes  Act  applies,  viz.,  sus- 
pected persons  and  reputed  thieves  frequenting  places  of 
resort  with  intent  to  commit  a  felony.  The  presumption, 
therefore,  is  that  it  was  only  the  amended  clause  that 
was  intended  to  be  extended  to  Scotland  by  section  15 
of  the  Prevention  of  Grimes  Act,  and  that  it  was  not 
intended  to  interfere  with  the  established  practice  in 
Scotland  regarding  the  other  offences  enumerated  in 
section  4.  William  Cox,  Dundee,  April  23,  1872, 
Couper,  vol.  ii.  p.  229 ;  Peter  Davidson  and  others, 
High   Court,  May  27,  1872,  Couper,  vol.  ii.   p.  278; 
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James  Kelly,  High  Couit,  June  24,  1872,  Couper,  vol.     1882. 
il  p.  310 ;  Dwarris  on  Statutes,  p.  602  ;  Wilberforce's     n^i. 
Statute  Law,  p.  187.     The  complaint  therefore  having        r.*^ 
been  brought,  and  the  conviction  and  sentence  having  been  „  "  '^.\ 
pronounced  under  a  clause  of  section  4  of  the  Act  of    'Sec.  22.  ' 
Geo.  IV.,  which  does  not  extend  to  Scotland,  the  Bill  suspenaion. 
ought  to  be  sustained  and  the  conviction  set  aside. 

Brand,  for  the  respondent. — In  considering  the  pro- 
visions in  these  sections,  regard  must  be  had  to  the  whole 
scope  and  purpose  of  each  section.     We  contend  that  the 
whole  4th  section  of  the  Act  of  Geo.  IV.,  as  amended 
by  sections  15  of  the  Prevention  of  Crimes  Act,  is  by 
that  section  declared  to  be  in  force  in  Scotland.      There 
is  nothing  repugnant  to  the  law  of  Scotland  in  the  pro- 
visions in   section   4  of  the  Act  of  Geo.   IV.      After 
amending  clause  12  of  that  section,  section  15  of  the 
l^revention  of  Crimes  Act  enacts  :  *  and  the  provisions  of 
the  said  section,  as  amended  by  this  section,  shall  be 
^  force  in  Scotland.'     The  word  ^provisions,*  being  in 
Ae  plural,  the  plain  and  literal  meaning  of  the  words 
^  that  the  whole  provisions  in  section  4  are  thereby 
^^nded  to  this  country.     If  that  word  had  been  in  the 
^iJigular  the  enactment  would  have  extended  clause  4  to 
this  country  without  its  being  amended,  which  could 
^^ver  be  contended  to  have  been  the  intention  of  the 
-Legislature.     The  intention   was  to  extend  the  whole 
^^tion  as  amended ;  and  accordingly  the  *  Statute  Law 
*^vision  Act,  1873,'  while  it  repeals  sections  1  and  2  of 
the  Act  of  Geo.  IV.,  leaves  the  rest  of  the  Statute,  in- 
cluding sections  3  and  4,  unrepealed.     The  offence,  also, 
^f  which  the  suspender  was  convicted,  is  not  an  offence 
^hich  can  be  tried  in  this  way  by  the  law  of  Scotland. 
A.  minor  offence  of  attempting  to  collect  alms  by  means 
^f  false  pretences  could  not  be  prosecuted  in  Scotland 
^^der  a  charge  of  falsehood,  fraud,  and  wilful  imposition. 
*iefore  the  passing  of  the  Prevention  of  Crimes  Act  there 
^as  no  machinery  provided  in  Scotland  which  enabled 
l^i^osecutions  to  be  brought  for  attempts  to  commit  petty 
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1882.     frauds  of  this  description.     Prior  to  the  passing  of  the 

N^i.     General  Police  and  Improvement  (Scotland)  Act,  1862, 

r.        there  existed  a  number  of  offences,  such  as  those  specified 

^L-  in  this  4th  section  of  5  Geo.  IV.,  c.  83,  for  the  prosecution 

2ecp22r*'  of  which  there  was  no  machinery  provided  ;  and  at  the 

suspenaon.  prcscut  day,  although  the  Police  Act  has  provided  for  the 
prosecution  of  some  of  these,  but  for  the  enactment  in 
this  15th  section  of  the  Prevention  of  Crimes  Act  these 
offences  could  not  be  prosecuted  for  in  places  where  the 
Police  Act  has  not  been  adopted.  It  was  for  the  purpose 
of  remedying  this  state  of  matters  that  the  15th  section 
of  the  Prevention  of  Crimes  Act,  1871,  enacted  that  the 
provisions  in  section  4  of  the  Act  of  Geo.  IV.  shall  be  in 
force  in  Scotland.  And  the  intention  was,  as  is  the  plain 
meaning  of  the  words  themselves,  thereby  to  extend  to 
Scotland  the  whole  provisions  contained  in  said  4th 
section.     The  Bill  ought  therefore  to  be  dismissed. 

Lord  Craighill. — The  suspender  here  complains  of 
a  conviction  by  the  Sheriff  of  Ayrshire,  whereby  he  was 
foimd  guilty,  under  the  4th  section  of  5th  Geo.  IV.,  c.  83, 
said  to  be  applied  to  Scotland  by  section  15  of  the  Pre- 
vention of  Crimes  Act  of  1871,  of  'going  about  as  & 
gatherer  or  collector  of  alms,  or  endeavouring  to  procu 
charitable  contributions  irnder  a  false  and   fraudiilen 
pretence.'      The  ground  of  the  appeal  is  that  what  wi 
charged  against  the  appellant  is  not  an  offence  in  Sec 
land,  in  respect  the  relative  provision  of  section  4  of  tl^    4 
firstnamed  statute  has  not  been  applied  to  Scotiand,- 
only  provision  of  that  section  which  has  been  applied, 
the  appellant  contends,  being  that  which  is  quoted  in 
amended  by  section  1 5  of  the  Prevention  of  Crimes  -Act. 
The  point  for  decision  therefore  is,  whether  the  whole  of 
section  4  of  5  Geo.  IV.,  c.  83,  or  only  one  provision,  af 
the  contravention  of  which  the  appellant  has  not  been 
found  guilty,  has  been  applied  to  Scotland. 

The  Sheriff  has  proceeded  on  the  former  view,  and    1 
concur  in  his  judgment. 

The  language  of  section  1 5  of  the  Prevention  of  Crim^?^ 
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Act  appears  to  me  to  be  clear  and  unambiguous.      Had  1882. 

it  been  otherwise  we  might  have  been  influenced  by  pro-  NTTii. 

babilities  or  presumptions  as  to  what  was  intended,  but  v.  *^ 
the  language  being  plain  we  must  take  that  which  is  the 


natural  and  the  ordinary  meaning  of  the  words  employed  ^^^^^^* 
to  have  been  purposed  and  accomplished.     The  scheme  suspeiwion. 
of  the  15th  section  is  this  :  The  provision  to  be  amended 
is  recited,  and  then  the  amendment  upon  it  is  specified 
and  enacted.     Following  upon  this  come  the  words — 
*  And  the  provisions  of  the  said  section,  as  amended  by 
this  section,  shall  be  in  force  in  Scotland  and  Ireland.' 
In  a  word,  we  have  first  the  amendment  of  the  clause, 
and  next  the  extension  of  the  clause,  as  amended,  to 
Scotland  and  Ireland,  which  is  the  result  at  which  the 
Sheriff  arrived.     The  Case  of  the  appellant  presented  to 
us  was  that  the  words  *  as  amended '  should  be  read  as 
equivalent  to  the  words  *  so  far  as  amended ' ;  and  were 
this  view  to  be  adopted,  the  result  would  be  the  sus- 
pender's conclusion.     But  I  am  of  opinion,  as  already 
explained,  that  the  proposed  interpolation  is  inadmissible, 
because,  in  the  first  place,  the  language  of  the  clause  as  it 
Bt^mds  is  unambiguous ;  in  the  second  place,  because  the 
introduction  of  the  words  '  so  far '  would  not  be  to  inter- 
pret but  to  alter  the  clause ;  and,  in  the  third  place,  there 
^s  nothing  in  the  context  which  justifies  the  assumption 
"that  the  appellant's  reading  of  the  clause  was  that  which 
^^Jt8  intended  by  the  enactment  as  expressed  by  the 
^t^tute.     For  these  reasons,  I  propose  to  your  Lordships 
^*nat  this  appeal  should  be  dismissed. 

Lord  Adam. — It  seems  that  the  Act  5  Geo.  IV.,  cap. 
^3,  which,  previous  to  the  Prevention  of  Crimes  Act, 
l87l,  did  not  apply  to  Scotland,  sets  forth  in  its  3d 
^tion  a  number  of  offences  for  which  the  offenders  are 
^  be  deemed  idle  and  disorderly  persons,  and  are  to  be 
imprisoned  and  kept  to  hard  labour  for  a  period  not 
Acceding  one  calendar  month.  Then  the  4th  section  of 
^e  same  Act  of  Geo.  IV.  begins  by  setting  forth  *  that 
^^6iy  person  committing  any  of  the  offences  hereinbefore 
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1882.  mentioned,  after  having  been  convicted  as  an  idle  a 
N^k  disorderly  person.'  and  every  person  committing  any  c 
V.  ^  of  twelve  other  sorts  of  offences,  is  to  be  deemed  a  rog 
' — — '-  and  a  vagabond  within  the  meaning  of  the  Act,  and  is 
Eec.  A  '  be  imprisoned  and  kept  to  hard  labour  for  a  period  i 
suicpension.  cxcecding  three  calendar  months.  Among  these  otl 
offences  in  this  4th  section,  and  about  the  middle  of  t 
section,  we  find  the  one  of  which,  as  I  understand,  1 
present  appellant  has  been  convicted.  It  is  in  th< 
terms, — 'Every  person  going  about  as  a  gatherer 
collector  of  alms,  or  endeavouring  to  procure  charital 
contributions  of  any  nature  or  kind,  under  any  false 
fraudulent  pretence/  Then  going  on  to  near  the  end 
the  section  we  find  another  offence,  which  is  described 
these  terms, — *  Every  suspected  person,  or  reputed  thi 
frequenting  any  river,  canal,  or  navigable  stream,  do< 
or  basin,  or  any  quay,  wharf,  or  warehouse,  near  or  i 
joining  thereto,  or  any  street,  highway,  or  avenue  leadi 
thereto,  or  any  place  of  public  resort,  or  any  aven 
leading  thereto,  or  any  street,  highway  or  place  adjacej 
with  intent  to  commit  felony,'  shall  be  regarded  a 
punished  in  the  way  I  have  already  mentioned.  No 
it  was  thought  advisable  to  alter  and  amend  this  L 
provision  of  the  4th  section,  and  accordingly,  by  t 
15th  section  of  the  Prevention  of  Crimes  Act,  1871,  th( 
was,  in  the  first  place,  a  more  limited  meaning  given 
the  provision,  it  being  declared  that  the  section  shoi 
be  *  construed  as  if,  instead  of  the  words  "  highway 
place  adjacent"  there  were  inserted  the  words  "or  a 
highway  or  place  adjacent  to  any  street  or  highway; 
and,  in  the  second  place,  there  was  an  alteration  man 
in  the  character  of  the  evidence  necessary  to  prove  tl 
intent  to  commit  a  felony.  Then,  after  making  the 
changes,  the  section  goes  on  to  enact  that  'the  pr 
visions  of  the  said  section,  as  amended  by  this  sectio 
shall  be  in  force  in  Scotland  and  Ireland,'  and  conclud 
by  providing  that  in  Scotland  the  term  'felony'  shi 
mean  certain  crimes  which  are  specified. 
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Now,  pinma  facie,  it  appears  to  me  that,  according  to     1882. 
the  ordinary  use  of  language,  the  effect  of  the  provision     n^i. 
of  the  15th  section  of  the  Prevention  of  Crimes  Act,        r. 
which  I  have  last  quoted,  is  to  introduce  the  whole  of   '  "^  — 
the  4th  section  of  the  Act  of  Geo.  IV.  into  Scotland  and    l§ec,  22.  * 
Ireland.     I  quite  admit  that  the  words  are  capable  of  suBpenaou. 
construction,  and,  if  it  had  appeared  that  there  was 
anything  in  the  rest  of  the  section  wholly  repugnant  to 
the  principles  of  Scotch  law,  I  am  far  from  saying  that 
thewords  are  in  capable  of  receiving  another  interpretation ; 
but  when  I  find  that  all  the  other  provisions  of  the  4th 
section  deal  with  offences  of  the  same  class  as  that  which 
is  admittedly  introduced  into  Scotland,  I  can  see  no 
Kason  for  not  giving  the  15  th  section,  what  I  regard  as, 
its  natural  meaning.     I  therefore  think  that  the  Sheriff- 
Substitute  was  right,  and  that  the  conviction  must  be 
affirmed. 

Lord  Young. — I  am   of  the  same   opinion.      The 

language  which  we  have  to  construe  is  this — *  And  the 

provisions  of  the  said  section,  as  amended  by  this  section, 

shall  be  in  force  in  Scotland  and  Ireland;'   and   the 

question    is,   Do    the    words   *  provisions   of   the   said 

section '  refer  to  the  whole  of  the  provisions  of  the  4th 

section  of  the  Act  of  Geo.  IV.,  or  to  one  out  of  the 

thirteen  ? — for  there  appear  to  be  thirteen  in  all.     Now, 

I>nma  facie,  the  words  mean  the  whole  provisions ;  but 

rf  it  had  appeared  by  reference  to  the  whole  of  clause 

15  of  the  Act  of  1871,  where  the  words  occur,  that  the 

^^tention  of  the  Legislature,  as  seen  from  the  terms  and 

^<^pe  of  the  whole  clause,  was   clearly  to   extend   to 

Scotland  and  Ireland  only  one  of  these  provisions,  I 

^ould  not  have  felt  myself  prevented  from  giving  effect 

*0  this  plain  intention  by  any  diflBculty  I  might  find 

^  the  words.     But  I  am  not  satisfied  that  it  was  clearly 

tie  intention  of  the  Legislature  to  extend  one  only  of 

the  numerous  provisions  contained  in  section  15  of  the 

Act  of  Geo.  IV.     The  matter  may  be  more  or  less 

doubtful, — and  I  think  that  it  may  fairly  be  questioned 
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1882.  what  the  Legislature  intended, — ^but  it  is  not  sufficiently 

Nofii.  doubtful  to  entitle  the  Court  to  resist  the  words  as  used 

V,  ^  according  to  their  ordinary  plain  meaning.     I  therefore 

^  '  agree  with  both  your  Lordships  that  the  appeal  should 


Hififh Court,  i       j«        •         i 

Dec.  22.     be  dismissed. 
SuBpensiom       The  following  was  the  Interlocutor : — 

'  Edinburgh^  2B>ih  December  1882. — ^The  Lords 
Commissioners  of  Justiciary  having  considered  this 
Bill  and  heard  Counsel  for  the  parties,  Refiise  the  Bill 
and  decern.' 

A^fents  for  the  Suspender— Messrs  Stewart,  Gellatly  h  Campbell,  SS.C. 
Agent  for  the  Respondent — Crown  Aoeivt. 


WEST    CIRCUIT. 

GLASGOW. 

Present, 

Lord  Young. 

Hbr  Majesty's  Advooatb — R,  F.  Campbell,  A.-D, 

AGAINST 

Patrick  O'Connor — Rose, 

Plea  in  Bar  op  Trial — Res  Judicata — Tholing  an  Assize — 
Assault — Murder. — Held  by  Lord  Young  (following  the  case  of 
Isabella  Cobb  or  Fairweafher,  High  Court,  2l8t  November  1836, 
Swinton,  VoL  L,  pp.  176,  227,  and  354)  that  a  person  convicted 
of  assault  may  subsequently  be  tried  for  murder  on  the  supervening 
death  of  the  person  injured  by  the  assault. 

No.  22.  On  27tli  December  1882  at  the  Circuit  Court  at 
O'Connor.  Gksgow,  before  Lord  Young,  Patrick  O'Connor  was 
Glasgow,  charged  with  murder  *  in  so  far  as  on  the  3d  day  of 
November  1882,  or  on  one  or  other  of  the  days  of  that 


Murder. 


month,  or  of  October  immediately  preceding,  in  or  near 
Tobago  Street,  Greenock,  you,  the  said  Patrick  O'Connor, 
did  wickedly  and  feloniously  attack  and  assault  the 
now  deceased  Henry  Ferguson  Welsh,  mason,  then 
residing  in  or  near  Prospecthill  Street,  Greenock,  and 
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did  with  a  walking  stick,  or  other  similar  stick,  strike     1882. 
him  several,  or  one  or  more,  severe  blows  on  or  about     Nolk 
the  head  and  face,  and  knock  him  to  the  ground,  by  all   o'c^nnor. 
which  or  part  thereof  the  said  Henry  Ferguson  Welsh    Glasgow, 

was  mortally  injured,  and  he  in  consequence  died  on  or ^ L 

about  the  11th  day  of  November,  and  was  thus  murdered  ®^' 

by  you  the  said  Patrick  O'Connor.' 

O'Connor  pleaded  in  bar  of  trial  that  he  had  already 
tholed  an  assize,  in  respect  that  he  had  on  4th  November 
been  convicted  in  the  Police  Court  of  Greenock,  and 
sentenced  to  thirty  days'  imprisonment  for  the  same  act 
of  assault  which  was  now  alleged  to  have  resulted  in  the 
death  of  Welsh.  He  stated  further  that  he  had  served 
his  full  term  of  imprisonment  for  this  assault,  and  that 
he  had  not  been  charged  with  the  murder  until  4th 
December. 

The  Advocate-depute  admitted  that  this  was  an 
accurate  account  of  the  Police  Court  proceedings,  but 
contended  that  they  did  not  support  the  plea  in  bar 
founded  on. 

KosE  contended  for  the  panel ; — Where  there  waa  no 

coDusion  between  the  prosecutor  and  the  accused,  the 

same  species  facti  could  not  be  made  the  subject  of  more 

than  one  regular  trial.     That  principle  applied  here.     It 

'^ould  no  doubt  be  argued  that  the  case  of  Isabella 

^obb  or  Fairweather,  High  Court,  April  14,  June  6,  and 

Nov.  21,  1836,  Swint.  vol.  i.  p.  176,  227,  and  354,  and 

Bell's  Notes,  p.  229  ;  and  also  the  cases  of  John  Stevens, 

Glasgow,  Jan.    11,   1850,  J.  Shaw,   287;  and   James 

Stewart,  Ayr,  Sept.  11,   1866,  5  Irv.  310,  which  pro- 

^^^ed  on  the  authority  of  CohVs  case,  settled  that  the 

principle  did  not  apply  to  circumstances  like  the  present 

But  Cobb's  case  was  diflFerent  in  more  than  one  respect 

from  the  present     There,  in  the  Police  Court,  there  had 

Wn  no   charge   of   serious   injury,    and    no    medical 

evidence,  as  there  had  been  here.     Then  again  the  deed 

in  Cobb's  case  was  said  to  have  been  committed  with  a 

different  kind  of  instrument  in  the  second  trial  from 


Dec,  27. 
Murder. 
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1882.  tliat  which  had  been  libelled  in  the  Police  Court  trial : 
xT^i.  here  the  instrument  was  the  same.  That  might  be  said 
0  Connor.  ^  coustituto  a  difference  in  the  species  facti  in  Cobb's 
Gias^^  case.  Further,  the  prisoner  in  CobVs  case  had  been 
acquitted  in  the  Police  Court;  here  he  had  been  con- 
victed, and  had  suffered  the  full  term  of  his  imprison- 
ment— most  of  it  after  the  death  of  the  man  assaulted. 
Then  the  Judges  in  Cobbs  case  were  equally  divided  in 
opinion,  though  technically  there  was  a  majority  against 
the  prisoner,  as  the  Lord  Justice-Clerk  had  no  vota 
That  shewed  how  much  there  was  to  be  said  on  either 
side.  Even  of  the  majority  of  the  Court,  however, 
only  one  Judge,  Lord  Mackenzie,  went  on  the 
broad  ground  that,  as,  at  the  time  of  the  first  trial, 
death  had  not  taken  place,  the  res  gestcB  had  not  been 
completed,  and  consequently  that  the  panel  had  not 
tholed  an  assiza  But,  to  look  at  the  question  on 
principle,  that  was  an  erroneous  ground  of  judgment. 
The  species  facti  here  was  the  same  as  it  had  been  at 
the  time  of  the  Police  Court  trial — so  far  at  least  as  the 
prisoner's  voluntary  agency  was  concerned.  He  had^ 
remained  entirely  passive.  The  death  of  Welsh  was  not, 
in  that  sense,  a  new  fact,  it  was  merely  a  new  inference 
from  the  same  facts.  That  was  to  say,  the  Crown  were 
doing  nothing  more  than  changing  the  denomination  of 
the  crime,  which  was  incompetent.  Hume,  vol.  iL  465  ; 
Isabella  Cobb,  Lord  Medwyn  at  Swin.  vol  i.  391. 
Could  the  prosecutor  have  gone  on  with  the  Police  Court 
case  after  the  death  of  the  person  assaulted,  and  then 
proceeded  with  the  charge  of  murder  ?  Clearly  not 
But  what  difference  in  principle  was  there  between 
that  and  what  he  was  now  attempting  to  do.  The 
prisoner  was  not  to  suffer  from  the  ignorance  or  the 
undue  haste  of  the  prosecutor.  Alison,  vol.  ii  p.  616  ; 
RobertsoTiy  May  5,  1832,  Deas  and  And.,  vol.  v.  p.  261, 
and  Alison,  vol.  ii.  p.  616. 

Brand,  A.-D.,  replied  that  the  rule  was  settled  by 
Cobbs  case.     There   was  nothing  here  approaching 
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undue  haste  or  negligence  on  the  part  of  the  police     1882. 
authorities.     The  police  surgeon  had  reported  that  the     noTzi 
injuries  were  not  dangerous  to  life,  and  Welsh  himself  o'<5>mor. 
Jiad  been  a  witness,  and  seemed  to  make  little  of  his    Glasgow 
injuries.     But  erysipelas  had  supervened ;  and  was  the    ^^' 
apparently  perfectly  proper  action  of  the  police  autho-    ^"^®''- 
rities,  conducted  in  perfect  good  faith,  to  bar  the  present 
trial? 

Lord  Young. — I  think  that  this  question  is  settled 
by  the  judgment  in  the  case  of  Cobb.  The  judgment  in 
that  case  was  no  doubt  carried  by  a  technical  rule  in  a 
Court  of  six  Judges  who  were  equally  divided  in  opinion, 
and  it  must  therefore  be  considered  that  the  question 
which  was  so  decided  was  a  doubtful  and  difficult  one. 
It  was,  however,  decided  upon  Informations,  and  the 
judgment,  as  far  as  I  know,  has  been  followed  in  practice 
ever  since.  The  rule  which  the  case  of  Cobb  settled  is 
this,  that  if  a  person  is  indicted  for  murder  he  shall  not  be 
entitled  to  plead  res  judicata, — or,  as  the  old  expression 
is,  that  he  has  already  tholed  or  suffered  an  assize, — in 
respect  that  he  has  been  already  tried,  and  either  acquitted 
or  convicted,  in  an  inferior  Court,  or  even  in  a  superior 
Court,  for  having  assaulted  the  individual  with  whose 
murder  he  is  charged,  and  although  the  murder  is 
alleged  to  have  been  the  result  of  the  very  assault  of 
which  he  was  either  acquitted  or  convicted.  The  death 
of  the  victim  is  held  to  change  the  character  of  the 
offence,  so  that  it  is  fitting  that  it  should  again  be 
inquired  into  without  bar  arising  from  the  previous  pro- 
ceedings. As  the  learned  counsel  for  the  panel  observed, 
there  is,  a  great  deal  to  be  said  on  both  sides,  and  so 
worthy  of  consideration  is  the  question  that  the  Judges 
in  CohVs  case  were  equally  divided  in  opinion ;  but  in 
such  a  matter  it  is  of  some  consequence  to  have  a 
settled  rule ;  the  rule  was  then  settled  ;  it  has  since  been 
followed,  and  I  foUow  it  now. 

The  panel  pleaded  not  guilty,  but,  after  some  evidence 
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1882.     had  been  led  for  the  Crown,  pleaded  guilty  of  culpable 
homicide. 

The  Advocate-depute   accepted   the   plea,   and   the 


No.  22. 

Patrick 

O'Connor. 

Glasgow,    prisoner  was  sentenced  to  five  years'  penal  servitude. 

Agents  for  the  Panel — J.  C.  Smtth,  Magi>onali>,  &  Craw70KD, 

^'^®'-  Writers,  Greenock. 


HIGH   COURT. 

Present, 

The  Lord  Justice-Clebk. 

Lords  Young  and  Graighill. 

KoBBRT  Prentice,  Suspender — M^Kechnie. 

AGAINST 

Thomas  Linton,  Respondent — Mackintosh, 

Brothel — Statute  42  and  43  Vio.,  c.  cxxxn.,  secs.  258,  259 
(Edinburgh  Municipal  and  Police  Act,  1879) — Harbouring  Pro- 
stitutes— Keeping  Brothel. — Held  that  it  was  unnecessary,  in  a 
convictioli  following  upon  a  complaint  which  charged  the  two 
offences' under  section  258  of  the  Edinburgh  Municipal  and  Police 
Act,  1879,  of  keeping  and  managing  a  brothel,  and  of  knowingly 
harbouring  prostitutes,  to  find  the  accused  guilty  of  each  offence 
by  separate  findings,  and  in  the  sentence  to  separate  the  amount  of 
penalty  applicable  to  each ;  and  a  conviction  following  upon  such 
a  complaint  sustained,  wliich  found  the  complaint  proved  and 
sentenced  to  a  cumulo  penalty  with  imprisonment  for  a  period 
mentioned  until  said  fine  be  paid. 

This  was  a  Bill  of  Suspension  at  the  instance  of  Robert 
Prentice,  who  was  convicted  before  the  Edinburgh 
Police  Court,  under  section  278  of  the  Edinburgh  Muni- 
cipal and  Police  Act,  1879,  and  sentenced  to  pay  a  fine 
of  £15  with  imprisonment  for  forty  days  until  paid, 
upon  a  complaint  at  the  instance  of  Thomas  Linton, 
suspemdon.  Procurator-Fiscal  of  said  Court,  which  charged  an  offence 
under  said  section  of  said  Act. 

In  so  far  as  on  and  since  the  eighteenth  day  of  August  1882  years, 
but  more  particularly  upon  [there  were  eight  dates  specified],  or  upon 
one  or  more  of  said  days,  the  said  accused  did  keep  and  manage  a 
Brothel  in  High  Street,  Edinburgh,  and  did  knowingly  harbour  in 
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High  Court, 
Feb.  7. 


VOL.  v.]       AND  CIKCUIT  COURTS  OF  JUSTICIARY.  211 

the  said  brotLel,  for  the  purpose  of  prostitution,  the  prostitutes  after-  1883. 

mentioned,  videlicet  [here  followed  ten  names],  or  one  or  more  of  noT^. 

them,  and  such  offence  is  the  first  offence,  &c  Prentice 


M'Kechnie,  for  the  suspender,  objected  that  this  com- 


Linton. 


*  '       •'        .  High  Court, 

plaint  and  the  conviction  thereon  are  inconsistent  with  ^^^7. 
the  statute,  and  incompetent.  The  complaint  charges  suspension. 
two  offences  under  the  section  libelled,  sect.  278  of  the 
Edinburgh  Municipal  and  Police  Act,  1879,  viz.,  that 
of  the  dates  libelled,  the  suspender  did  keep  and  manage 
a  brothel ;  and  secondly,  that  of  said  dates  he  knowingly 
harboured  certain  prostitutes  named.  These  are  distinct 
offences  in  terms  of  said  278th  section,  and  there  is  this 
important  distinction  in  regard  to  the  former,  viz.,  that 
by  the  following  section  of  the  statute,  section  279,  the 
further  consequence  is  provided  that  the  conviction  of  a 
tenant  of  any  house  or  building  under  the  provisions  of  the 
Act,  as  to  keeping  of  brothels  shall,  ipso  fojctOy  void  and 
terminate  any  lease  or  any  arrangement  to  let  such  house 
from  and  after  the  date  of  the  conviction.  The  convic- 
tion  here  simply  finds  the  complaint  proved/and  fines 
the  suspender  in  £15,  with  forty  days'  imprisonment 
until  paid.  Our  contention  is  that  it  was  inconsistent 
with  the  statute  to  charge  in  the  same  complaint  two 
offences,  the  punishment  for  each  of  which  is  different 
and  capable  of  being  separated. 

The  Lord  Justice-Clerk. — You  are  found  guilty  of 
both  offences,  and  fined  for  both.  Wherein  lies  the  in- 
competency, I  cannot  see. 

M*Kj:chnie,  for  the  suspender. — ^The  punishment  for 
each  of  the  offences  being  separable,  the  conviction  ought 
to  have  contained  a  specific  finding  of  guilt  applicable 
to  each,  also  a  separation  of  the  penalty. 

The  Lord  Justice-Clerk. — That  is  quite  untenable. 
There  does  not  seem  to  me  to  be  any  ground  for  the 
contention  made. 

Counsel  for  the  respondent  was  not  called  upon. 

Lords  Young  and  Craighill  concurred,  and  the  fol- 
owing  was  the  Interlocutor  pronounced  : — 
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1883.         '  Edinhurgh,  7th  February  1883. — Having  considered 

nT^.     this  Bill,  and  heard  Counsel  for  the  parties,  Refuse  th( 

nice    gjjj^   ^^^   decern :    Find   the  respondent    entitled    U 

expenses,  which  modify  to  seven  guineas,  for  which  anc 


^^eb?T^'  one  guinea  as  the  dues  of  extract,  decern  against  thi 
suspoDBion.  complainer/ 

Counsel  for  the  Suspender— R  A.  Vkitch,  Solicitor. 
Counsel  for  the  Respondent— Messrs  Millbr,  Robson,  k  Innbs,  S.S.C. 


Present, 

The  Lord  Justiob-Clebk. 

Lords  Young  and  CRAianUiL. 

Oeobob  Blaok,  Suspender — Lang, 

AGAINST 

Robert  Simpson,  Respondent — C.  Diekaon. 

Statute  25th  and  26th  Vic,  c.  101,  section  251,  subsection  ■ 
(General  Police  and  Improvement  (Scotland)  Act,  1862) — Obstruct 
ing  Streets — Hackney  Carriage — Complaint — Obstbuoiion^ 
Annoyance,  or  Danger  of  Passengers. — Suspension  of  a  oonTfi 
tion  and  sentence  pronounced  upon  a  complaint  libelling  a  conta 
vention  of  section  251,  subsection  10,  of  the  (xeneral  Police  ax 
Improvement  (Scotland)  Act,  1862,  by  allowing  a  horse,  yoked 
a  waggonette,  to  remain  opposite  to  a  house  specified  longer  tkj 
was  necessary  for  taking  up  and  letting  down  passengers,  sustains 
notwithstanding  that  no  objection  had  been  taken  to  the  compIaiB 
before  the  Police  Court ;  it  being  held  that  there  was  no  ofksoa 
libelled  either  at  common  law  or  under  the  statute. 

No.  24.        This  was  a  suspension  at  the  instance  of  George  Black, 
r       carriage  -  hirer,  Largs,  of  a  conviction  of  *  the  contra- 

^^^'^    vention  charged,'  and  a  sentence  in  the  Police  Coiirt 

^i-ew!^*  there,   upon  a  complaint  at  the  instance  of  Bobkbi 

Suspension.  SiMPSON,  Procurator-Fiscal  of  said  Court,  which  charged 

a  contravention  of  the  251st  clause  of  the   Grenerd 

Police  and  Improvement  (Scotland)  Act,  1872,   sub 

section  10. 

In  bo  fab  as,  upon  the  lOth  of  November  1882,  between  the  hons 
of  12.45  A.1L  and  1.15  p.m.,  or  about  that  time,  on  the  turnpike  roai 
leading  from  Laigs  to  Fairlie,  and  at  a  part  of  said  road  in  the  boxgl 
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of  Lugs  and  county  of  Ayr,  opposite  that  house  situated  at  Spring  1883. 

GaidenSy  in  the  parish  of  Laigs  and  comity  of  Ayr,  at  that  time  occu-  ^'^724. 

pied  by  F.  D.  N.,  at  that  time  residing  there,  the  said  George  Black  Black 

did  allow  a  horse,  yoked  to  a  waggonette  or  other  spring  vehicle,  of  Simpson. 

which  he  was  in  charge,  to  stand  longer  than  was  necessary  for  taking  v  Court 

np  or  putting  down  passengers,  said  horse  and  waggonette  heing  the  Feb.  7. 

property  of  the  said  George  Black,  i  suspension. 

In  the  Bill  it  was  pleaded  that  the  subsection  libelled 
applied  to  public  carriages  only,  and  that  the  carriage  in 
question  was  the  suspender's  private  waggonette ;  second, 
that  it  was  not  stated  that  the  obstruction  complained  of 
took  place  in  any  public  or  private  street ;  and  third,  it 
^^as  not  said  that  the  act  was  to  the  obstruction,  annoy- 
3^D.ce,  or  danger  of  the  residents  or  passengers. 

Lang,  for  the  suspender,  pleaded — ^Neither  in  the 
Complaint,  nor  in  the  conviction,  is  there  any  relevant  or 
siifficient  averment  of  an  offence ;  and  especially  there  is 
^o  such  averment  of  any  offence  under  section  251  of  the 
Oeneral  Police  Act  of  1862 — the  section  libelled.  The 
^^omplaint  is  brought  under  subsection  1 0  of  that  section, 
'^^lich  relates  to  the  obstruction  of  public  thoroughfares, 
^c,  by  public  carriages,  &c.  The  first  part  of  the  sec- 
*ion,  however,  governs  all  the  subsections.  It  provides 
*hat '  every  person  who,  in  any  street  or  private  street, 

^  Statute  25  and  26  Vic,  c.  101  (Greneral  Police  and  Improvement 
(Scotland)  Act,  1862). 

Section  251. — 'Evexy  person  who  in  any  "street**  or  "private  street" 

^  the  ohfltmction,  annoyance,  or  danger  of  the  residents  or  passengers 

^ttUniis  any  of  the  following  offences  shall,  on  conviction  on  the 

^^idenoe  of  one  or  more  credihle  witnesses,  he  liahle  in  a  penalty  not 

^Oeeding  forty  shillings  for  each  offence,  &c.    .    .    .    That  is  to  say, 

•*l>8ection  10 — Eveiy  person  who  causes  any  puhlic  carriage,  sledge, 

^ck,  or  baiTow,  with  or  without  horses  or  any  heast  of  draught  or 

°^>^en,  to  stand  longer  than  is  necessary  for  loading  or  unloading 

S^^ods,  or  for  taking  np  or  setting  down  passengers  (except  hackney 

^^^tiages,  and  horses  or  other  heasts  of  draught  or  hurden,  standing 

^^  hiie  in  any  place  appointed  for  that  purpose  hy  the  Commissioners 

^  other  lawful  authority) ;  and  every  person  who,  by  means  of  any 

^^  carriage,  sledge,  truck,  or  barrow,  or  any  animal  or  other  means, 

^^UfoUy  inteirapts  any  public  crossing  or  wilfully  causes  any  obstruc- 

^  in  any  public  foo^fh  or  other  public  thoroughfare.' 
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1883.  to  the  obstruction,  annoyance,  or  danger  of  the  residents 

N^4.  or  passengers,   commits  any  of  the  following  offences, 

v^  shalloon  conviction,  &c.,  &c.,  that  is  to  say'  [reads],  and 

impson.  |.j^gj.^  |.jjgj^  follows  the  subscctions  declaring  the  offences. 


^  Fe^*?!'^*  and  inter  alia  the  tenth  [reads].      Now,  in  the  first 
suapenaoiL  pJ^ce,  it  is  not  Said  in  the  complaint,  nor  in  the  convic- 
tion, that  the  carriage  in  question  was  a  public  carriage, 
whereas  the  statute  applies  only  to  such  carriages.     In 
point  of  fact,  although  the  suspender  is  a  carriage-hirer, 
the  waggonette  (the  carriage  complained  of)  was  his 
private  carriage,  being  used  at  the  time  for  the  convey- 
ance of  some  friends.      It  is  also  not  said  that  this  was 
a  public  or  private  street  which  was  obstructed,  nor  is  it 
charged  that  what  was  done  was  done  '  to  the  obstruc-  - 
tion,  annoyance,  or  danger  of  the  residents  or  passengers."^ 
The;e  being  thus  specified  in  tiie  complaint  an  innLit* 
act,  which  becomes  an  offence  only  under  the  statute 
when  done  in  a  public  or  private  street,  and  when  don.-^ 
*  to  the  obstruction,  annoyance,  or  danger  of  the  resideni 
or  passengers,'  it  follows  that,  without  these  qualificatdoi 
being  added,  there  is  no  offence  libelled  either  under 
statute  or  at  common  law,  and  the  suspender  haa  be^^ 
convicted  of  what  is  not  an  offence.     The  convictit 
ought,   therefore,   to   be    set   aside,   and  the  sentei^^ 
suspended. 

C.  Dickson,  for  the  respondent. — This  is  an  objecti^ 
against  this  complaint  for  defect  in  form,  and  which  W2 
not  stated  in  the  inferior  Court ;  it  is  therefore  contrai —  ^ 
to  the  provisions  in  section  5  of  the  Summary  Procedm  t 
Act,.  1864,  and  comes  too  late.  But,  at  all  events,  ther-^^=^^ 
is  set  forth  in  the  complaint  suflScient  to  constitute,  b] 
necessary  implication,  what  amounts  to  the  offence 
the  statute  :  and  where  there  is  merely  want  of  detai^^ 
or  want  of  specification,  and  that  in  a  summary  com- 
plaint, this  Court  will  not  interfere  to  set  aside  the  con- 
viction, more  especially  where  no  objection  has  beei 
taken  at  the  time.  Of  course  where  what  is  charged 
not  an  offence  the  Court  can  interfere ;  but  our  conten' 


Black 

V. 

Simpson. 
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lion  is  that  there  is  here  set  forth  sufficient  in  this  1883. 
rammaiy  complaint  to  constitute  the  offence  in  the  -sZ^l 
statate  here  libelled. 

The  Court  were  of  opinion  that  there  was  no  sufficient 
avennent  of  an  offence  in  the  complaint,  and  the  follow-  ^*|eb?T^' 
ing  was  the  Interlocutor  pronounced : —  "suspension. 

*  Edinburgh,  7  th  Febnuiry  1883. — Having  considered 
this  Bill,  and  heard  Counsel  for  the  parties,  pass  the 
Bill,  suspend  the  conviction  and  sentence  complained  of 
simpliciter,  and  decerh  :  Find  the  complainer  entitled 
to  seven  guineas  of  modified  expenses,  for  which  and 
one  guinea  as  the  dues  of  extract,  decern  against  the 
r^espondent.* 

Agent  for  the  Suspender.— James  Dbummond,  W.S. 
Agents  for  the  Respondent. — J.  &  A.  Hastde,  S.S.C 


Present, 

Thb  Lobd  Justicb-Glebk. 

LoBDS  Young  and  CRAionniL. 

Thomas  Mubbat,  Appellant — Johnston 

AGAINST 

John  M'Dougall^  Sespondent — J.  CampbeU  Smith, 

^^^ACH  OF   CkBTIPIOATB — KEEPING  OpBN  HoUSR — HOTEL— STATUTE 

25th  and  26th  Yio.,  c.  35   (Public  Houses  Acts  Amendment 
(Scotland)  Act>  1862) — Lodgeb  in  Hotel — Guest  op  Lodgeb  in 
fioTEL — Altebnativb  Gomplaint  and   Gbnebal   Gonviotion. — 
^  conviction  set  aside  on  appeal  which  convicted  generally  *  of  the 
<X)ntiavention  charged,'  upon  a  complaint  which  charged  an  hotel 
Iceeper,  whose  certificate  was  in  the  form  of  Schedule  A  of  the 
Public  Houses  Acts  Amendment  (Scotland)  Act,  1862,  with  breach 
of  certificate  by  keeping  open  house,  or,  alternatively,  with  permit- 
ting or  sufiering  drinking  on  his  premises  not  for  the  refreshment 
of  travellers  or  persons  lodging  in  the  hoteL     And  opinion  per  the 
Loid  Justice-Glerk  and  Lord  Young,  that  breach  of  certificate  is 
not  committed  by  an  hotel  keeper  who  supplies  whisky  to  the  guest 
of  a  lodger  in  the  hotel  upon  the  order  of  the  latter  after  eleven 
o'clock,  in  circumstances  which  did  not  infer  that  the  guest  had 
been  brought  to  the  hotel  for  the  purpose  of  evading  the  statute. 
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1883.         This  was  an  appeal  under  the  Summary  Prosecutions 
n7~25.     Appeals  Act  at  the  instance  of  Thomas  Murray,  hotel 
T*^    keeper,  Weighhouse   Inn,  Kelso,  against   a   conviction 
*^"^^^  and  sentence  pronounced  in  the  Justice  of  Peace  Court 
^'lewT*'  o^  the  county  of  Roxburgh,  at  Kelso,  upon  a  complaint 
xppeaL     under  the  Summary  Jurisdiction  (Scotland)  Acts,  1864 
and  1881,  at  the  instance  of  John  M'Dougall,  Pro- 
curator-Fiscal of  said  Court. 

The  Case  on  appeal  set  forth  that —  . 

The  petition  or  complaint  sets  forth  that  the  appellant  had  '  been 
guilty  of  an  offence  within  the  meaning  of  the  Public-Houses  Acts 
Amendment  (Scotland)   Act,  1862,  and  the  Acts  therein  recited, 
namely,  the  Acts   9th  Geo.  IV.,  cap.  58,  and   16   and   17   Vict,, 
cap.  67,  or  one  or  more  of  said  Acts,  in  so  far  as  between  the  hour 
of  eleven  of  the  clock  on  the  night  of  Monday,  the  20th  day  of 
November,  and  in  or  about  the  hour  of  one  of  the  clock  on  the 
morning  of  Tuesday,  the  2l8t  day  of  November  1882  years,  or  about  ^ 
that  time,  the  said  Thomas  Murray,  who  holds  a  certificate  to  keep^ 
an  inn  and  hotel  at  Bridge  Street,  Kelso,  in  the  parish  of  Kelso  ancK 
county  of  Roxburgh,  did  keep  open  house,  or  permit  or  suffer  drink  ^ 
ing  on  the  premises  belonging  thereto,  which  was  not  for  the  refresh^ 
ment  of  travellers,  or  of  persons  requiring  to  lodge  in  the  said  houa^s 
or  premises,  in  contravention  or  breach  of  the  terms,  provisions, 
conditions  of  his  said  certificate,  being  an  offence  within  the 
of  the  said  Act  or  Acts,  or  one  or  more  of  them ;  and  such  offence 
the  first  offence,*  &c.^ 

It  was  proved  by  Alexander  Beid  and  John  Sinton,  both  po! 
constables  in  Kelso ;  that  about  fifteen  minutes  past  eleven  o'di 
P.M.  of  the  20th  November  1882,  they  saw  John  Bell,  &nner,  Shott^:^: 
Robert  Gray,  mole-catcher,  Caverton  Mains,  Andrew  BroiheiBti<^. 
bird'Stuffer,  Kelso,  and  the  appellant,  standing  in  Bridge 
Kelso,  near  or  opposite  to  the  appellant's  premises;  that  the 
police  constables  were  again  in  Bridge  Street  about  twelve  o'c]< 
thereafter,  and  hearing  persons  talking  in  the  .Weighhouse  Inn,  ihom 
waited  there  till  about  one  o'clock  on  the  morning  of  Tuesday,  th»^ 

^  One  of  the  conditions  contained  in  the  appellant's  certificate,  whicltf^ 
was  in  the  form  of  schedule  A  of  the  Public  Houses  Acts  Amendment^ 
(Scotland)  Act,  1862,  was,  '  That  the  said  Thomas  Murray  do  not^ 
keep  open  house,  or  permit  or  suffer  any  drinking  on  any  part  of  the  ^ 
premises  belonging  thereto,  or  sell  or  give  out  therefrom  any  liquors^ 
before  eight  of  the  clock  in  the  morning  or  after  eleven  of  the  clocks 
at  night,  of  any  day,  with  the  exception  of  refreshment  to  tiavellei^0i 
or  to  persons  requiring  to  lodge  in  the  said  house  or  premises.' 
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2l8t  NoTember,  when  the  appellant's  door  not  being  locked,  they      1883. 

entered  his  premises,  and  there  found  the  said  John  Bell,  Robert      ^^^725. 

Gray,  and  Andrew  Brotherston.     There  were  tumblers  and  glasses  in      Mxirray 

the  room,  some  of  them  containing  whisky  and  one  wine.     The  M'DoiigalL 

officers  charged  the  appellant  with  a  breach  of  his  certificate,  where-  jj.  ^^^^^ 

upon  they  were  informed  that  Bell  and  Gray  had  taken  beds  there      Feb.  7. 

fax-  that  night.  ~  Appeal 

iBrothenton  proved  that  he  entered  the  appellant's  licensed 
pr^emiaes,  on  the  invitation  of  Mr  Bell,  about  fifteen  minutes  past 
eleTen,  and  that  he  waited  there  till  the  police  appeared  about  one 
o'olock  the  next  morning ;  that  he  was  supplied  with  half  a  glass  of 
^V'^isky  by  the  appeUant  on  the  order  of  Mr  BelL 

^Bell  and  Gray  were  called  as  witnesses  for  the  appellant,  and 

f>xx)ved  that  one  of  them  had  taken  his  bed  from  the  appeUant  about 

e  o'clock  and  the  other  about  nine  o'clock,  of  the  said  20th 

ovember,  and  that  having  met  Brotherston  a  few  minutes  past 

eleven,  Bell   invited  him  to  accompany   them  into  the  accused's 

*io€ii8ed  premises,  which  he  did,  and  where  they  were  supplied  each 

^^itb  a  half  glass  of  whisky;   and  that  the  said  officers  of  police 

appeared  about  one    o'clock  am.   of   the    21st    November,  when 

-^lotherston  left  the  hotel.      Bell  and  Gray  then  went  to  bed  in 

^be  appellant's  licensed  premises.     Bell's  residence  is  9  miles  from 

"^«I«o,  Gray's  is  not  so  much. 

The  Justices  found  the  appellant  guilty  of  the  contravention 
^«Uiged,  and  sentenced  him  to  pay  five  shillings  of  modified  penalty, 
^^th  thirteen  shillings  of  expenses,  or  failing  payment  within  four- 
*^®u  days,  to  be  imprisoned  for  seven  days. 

The  question  of  law  submitted  for  the  opinion  of  the 
B^igh  Court  was — 

-Are  the  facts  proved  sufficient  to  constitute  an  offence 
'^thin  the  meaning  of  the  Acts  libelled  on,  and  to 
^a.rrant  a  conviction  against  the  appellant  ? 

Johnston,  for  the  appellant. — There  was  here,  we 

^^oxitend,  upon  the  facts  stated  in  the  Case,  no  breach  of 

tile  terms  and  conditions  of  the  appellant's  certificate. 

*^he  fact  of  two  persons  lodging  in  the  appellant's  hotel 

having  taken  a  friend  who  was  not  a  lodger  there  into 

the  hotel  after  eleven  o'clock,  and  of  the  latter  having 

^^n  supplied  with  a  small  quantity  of  whisky  upon  the 

^tder  of  one  of  the  lodgers,  does  not  amount  to  the  breach 

^f  certificate  here  charged.      Qemmdl  v.  Fleck^  High 

Court,  Oct.  27, 1882,  Couper,  vol.  v.  p.  150.    But  further 
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1883.     there  are  two  offences  set  forth  in  the  complaint,  viz., 
NoTij.     that  of  keeping  open  house,  and  that  of  permitting  or 
T*^     suffering  drinking  on  the  premises  not  for  the  refresh- 
ment of  travellers  or  of  persons  requiring  to  lodge  in  the 
Feb.  t^'  hotel,  and  these  are   charged  alternatively,  while  the 
Appeal     conviction  is  general  *  of  the   contravention  charged.' 
It  therefore  fails  from  uncertainty  as  it  does  not  appear 
upon  the  face  of  it  of  which  of  the  charges  the  appellant 
has  been  convicted. 

J.  Campbell  Smith,  for  the  respondent. — The  question 
regarding  the  form  of  the  conviction  is  not  raised  in  the 
Case  on  appeal.  If  it  is  to  be  held  that  the  charge  is 
alternative,  the  proper  course  to  be  followed  is  to  remit 
to  the  Justices  to  say  of  which  of  the  offences  charged 
the  appellant  has  been  convicted. 

Lord  Young. — The  Justices  may  reform  the  Case,  but 
they  cannot  reform  the  conviction. 

J.  Campbell  Smith,  for  the  respondent. — ^We  con- 
tend, however,  that  there  are  not  two  separate  offences 
charged.  The  charge  is  exegetical,  and  is  that  of 
keeping  open  house,  and  which  can  only  be  committed 
either  by  permitting  or  suffering  drinking  on  the  premises, 
or  by  selling  or  giving  out  liquor. 

The  Lord  Justice-Clerk. — Keeping  open  house  may 
be  committed  otherwise  than  by  permitting  or  suffering 
drinking  on  the  premises,  or  by  selling  or  giving  out 
liquor.  It  may  be  committed  without  either  of  these 
offences  being  committed. 

J.  Campbell  Smith,  for  the  respondent. — The  theory 
of  the  enactment  in  the  statute  is,  we  contend,  that  any 
one  who  wants  drink  after  eleven  o'clock  must  drink  in 
his  own  house,  and  if  a  lodger  in  an  hotel  takes  a  guest 
to  the  hotel  after  eleven  o'clock,  and  liquor  is  supplied, 
even  upon  the  order  of  the  lodger,  and  consumed, 
then  drinking  on  the  premises  has  been  permitted  or 
suffered  in  the  sense  of  the  statute.  The  taking  of  this 
guest  into  the  house  after  eleven  o'clock  was,  in  the 
circumstances,  stated  a  palpable  evasion  of  the  statute. 
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M'Call  V.  Wood,  High  Court,  March  14,  1878,  Couper,     1883. 
vol.  iv.  p.  43.  Nals. 

Lord  Young. — I  think  this  conviction  cannot  stand.  T*^ 
It  is  a  paltry  case,  and  I  am  surprised  that  the  poUce  ^'^^^.^ 
should  have  spent  so  much  time  and  trouble  in  tracing  it  ^%\^t^ 
out  The  facts,  as  stated  to  us  on  the  Case,  are  that  two  ~AppeaL 
men,  of  the  names  of  Bell  and  Gray,  who  had  taken  bed- 
rooms in  the  appellant's  inn,  about  1 1  o'clock  at  night, 
met  a  friend  named  Brotherston,  and  invited  him  into 
the  inn  to  have  a  talk  and  half  a  glass  of  whisky.  He 
came  in,  and  they  had  their  talk  and  their  whisky.  The 
police  having  ascertained  these  facts,  the  innkeeper  was 
charged,  under  the  Public  Houses  Acts,  with  keeping 
open  house.  It  is  said  in  the  complaint  that  he  *  did 
keep  open  house,  or  permit  or  suffer  drinking  on  the 
premises  belonging  thereto  which  was  not  for  the  refresh- 
ment of  travellers,  or  of  persons  requiring  to  lodge  in 
the  said  house  or  premises.'  Upon  these  facts  the  magis- 
trates convicted  the  innkeeper  generally  by  finding  him 
guilty  *  of  the  contravention  charged.'  I  am  disposed  to 
think  that  there  are  two  offences  charged  here  alterna- 
tively, one  being  *  keeping  open  house,'  *  permitting  or 
suffering  drinking'  being  the  other.  I  am  of  opinion 
that  although  the  charge  of  *  keeping  open  house'  requires 
some  specification,  that  may  consist  in  some  other 
circumstances  or  conduct  than  supplying  drink  or  suffer- 
ing drinking,  and  there  is,  on  the  other  hand,  no  doubt 
that  drink  may  be  supplied  or  drinking  permitted  after 
eleven  o'clock  without  keeping  open  house.  *  Keeping 
open  house '  is  keeping  it  open  as  an  inn,  inviting  guests 
in  to  partake  of  its  hospitality.  If  it  be  proved  that  the 
inn  or  public-house  was  kept  open  for  the  purpose  of 
affording  accommodation  of  the  kind  to  any  one  of  the 
public  after  eleven  o'clock  the  offence  is  committed.  But, 
on  the  other  hand,  drink  may  be  supplied  after  eleven 
o'clock  in  contravention  of  the  statute  to  persons  who 
have  come  in  before  eleven,  and  are  there  legitimately. 

Therefore  I  think  the  charge  is  alternative,  and  must 
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1883.     be  SO  read,  and  the  conviction  must  be  of  one  or  the 

No.  25.     other. 

T*^         But  on  the  facts  stated  here,  I  am  of  opinion  that  no 

— °^        oflFence  was  committed.      It  was  quite  right  to  allow 

"feKT '  these  two  persons  who  had  taken  beds  to  come  in,  and  it 

Appeal     w^  quite  right  to  admit  their  guest  with  them  and  to 

allow  him  to  have  this  half  glass  of  whisky  with  them. 

These  things  do  not  constitute  the  oflFence  of  keeping 

open  house  and  supplying  drink  to  the  public,  ie.,  to 

any  one  who  is  passing,  for  that  is  the  oflFence. 

Therefore,  both  in  form  and  in  substance,  I  think  the 
conviction  is  wrong,  and  must  be  set  aside. 

Lord  Craighill. — I  concur  in  thinking  that  the  sen- 
tence complained  of  ought  to  be  quashed.     The  ground 
of  my  opinion,  however,  is  simply  that  the  charge  made 
against  the  appellant  was  alternative,  and  the  judgment 
was  a  general  conviction.     On  the  other  question  which   . 
has  been  argued,  whether  what  was  done  was  a  contra — 
vention  of  the  appellant's  certificate,  I  reserve  my  opinion.^ 
That  question  appears  to  me  to  be  important  as  well  a^ 
difliicult,  and  as  a  decision  of  it  is  not  required,  it  seemK. 
expedient  that  no  judicial  opinion  upon  it  should  h^^ 
expressed.     I  shall  only  add  that  the  views  which  hav^ 
l^een  expressed  by  Lord  Young  are  not  within  the  lite 
meaning  of  the  words  of  the  certificate,  and  are  n 
covered  by  any  decision  hitherto  pronounced.      It  nu 
be  that  the  principle  recognised  in  previous  decisions, 
carried  to  its  logical  result,  would  be  a  ground  on  whL 
the  present  sentence  ought  to  be  quashed,  but  ther^ 
room  for  a  diflFerent  opinion,  and  till  it  is  necessary 
the  point  should  be  decided,  it  is  better,  I  think,  that 
opinion  upon  it  should  not  be  delivered. 

Lord  Justice-Clerk. — I  concur,  and  substantiaUjr-* 
upon  both  the  grounds  taken  by  Lord  Yoimg,  but  I^ 
prefer  to  base  my  judgment  upon  the  former.     The  form 
of  this  conviction  is  manifestly  inaccurate,  for  it  implies 
that  a  person  cannot  keep  open  house,  unless  he  at  the 
same  time  commits  one  or  other  of  the  oflFences  of  '  per- 
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mitting  or  suffering  drinking/  or  giving  out  drink  for  1883. 
sale.  But  I  am  of  opinion  that  the  offence  of  keeping  nT^. 
open  house  may  be  committed  without  either  of  these  _  JJ™^ 
other  offences  being  committed,  and,  therefore,  I  think 
that  there  ought  to  be  a  precise  finding  in  the  conviction  ^^eb.  7.  * 
whether  the  offence  is  the  offence  of  keeping  open  house  Appeal 
merely,  or  of  supplying  drink  or  of  permitting  drinking 
in  the  house.  On  the  other  ground,  I  can  see  that  no 
doubt  an  evasion  of  the  law  might  take  place  under  cover 
of  what  I  conceive  to  be  a  perfectly  sound  interpretation 
of  the  statute  ;  but  here  there  is  no  such  case  of  evasion. 
I  do  not  think  that  a  certificate  is  infidnged  by  a  guest 
Kving  in  the  imi  giving  a  friend  who  is  not  UvLg  Sere 
refreshment  at  his  own  charges  and  upon  his  own  order. 
The  following  was  the  Interlocutor : — 
*  Edinburgh^  7th  February  1883. — Having  considered 
this  case,  and  heard  counsel  for  the  parties  :  Answer  the 
question  in  the  Case  in  the  negative :  Eeverse  the  de- 
termination of  the  Justices :  Find  the  Appellant  entitled 
to  expenses,  which  modify  to  seven  guineas,  for  which 
and  one  guinea  as  the  dues  of  extract,  decern  against  the 
respondent.' 

Agent  for  Appellant— P.  Adair,  S.S.C. 
Agent  for  Respondent — Party. 


WESTERN    CIRCUIT. 

GLASGOW. 

Present, 

Lord  Craighill. 

Dalolish  and  Kerr,  Appellants — McLennan, 

AGAINST 

J.  W.  Anderson,  Respondent — Steele, 

SicALL  Debt  Court — Statute  1  Yio.,  0.  41,  sections  2  and  31 
(Small  Debt  Act,  1837) — Restriction  op  Claim — Sheriff— In- 
competency AND  defect  of  JURISDICTION. — In  an  action  in  the 
Small  Debt  Court,  libelling  on  an  account  amounting  in  fall  to 
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Anderson. 

Glasgow, 
Feb.  22. 

Appeal 


more  than  the  statutory  limit  of  i&12,  the  conclasion  of  the  sam- 
mons  was  restricted,  so  as  to  fall  withio  the  limit,  and  after  proof 
the  Sheriif  disallowed  certain  items  of  the  original  account^  and  in 
decerning  deducted  the  sums  so  disallowed  from  the  original  amount 
of  the  account,  and  not  from  the  sum  concluded  for.  Held  on 
appeal  that  in  thus  giving  decree  for  the  balance  proved  to  be  due, 
which  did  not  exceed  the  statutory  limit,  the  Sheriff  had  not  ex- 
ceeded his  powers,  and  the  appeal  dismissed. 

By  the  Small  Debt  Act,  1837  (1  Vic,  c.  41),  sec.  2, 
it  i8  enacted  that  <  it  shall  be  lawful  for  any  Sheriff  in 
Scotland  within  his  county  to  hear,  try,  and  determine 
in  a  summary  way  ...  all  civil  causes,  and  all  prose- 
cutions for  statutory  penalties,  as  well  as  all  maritime 
civil  causes  and  proceedings  that  may  be  competently 
brought  before  him,  wherein  the  debt,  demand,  or  penalty 
in  question  shall  not  exceed  the  value  of  eight  pounds, 
six  shillings  and  eightpence,  sterling  (increased  to  £12 
by  the  Sherift'  Court  Act,  1853,  16  and  17  Via,  c.  80, 
sec.  26),  exclusive  of  expenses  and  fees  of  extract :  Pro- 
vided always  that  the  pursuer  or  prosecutor  shall  in  al 
cases  be  held  to  have  passed  from  and  abandoned  an 


remaining  portion  of  any  debt,  demand,  or  penalty  be 
yond  the  sum  actually  concluded  for  in  any  such 
or  prosecution.' 

J.  W.  Anderson,  merchant,  London,  and  Anpre"    -^ 
Paul,  writer,  Glasgow,  his  mandatory,  sued  Dalglish 
Kerr,  Blantyre  Works,  Blantyre,  in  the  Small  Debt  C!o 
of  Lanarkshire  at  Hamilton,  for  the  simi  of  £12  for 
supplied,  &c.,  as  per  account  produced.     The  accoix 
libelled  on  consisted  of  six  items,  five  of  which  referre^^^ 
to  furnishings  of  small  individual  amount,  the  sixth  beii^.  ^ 
a  claim  of  damages  stated  at  £15,  9s.   8d.     The  tot&iMl 
amount  of  the  account  was  £27,  14s.  8d.,  but  this  borr— « 
to  be  *  restricted  to  £12.'     The  defenders  denied  tW— ^ 
any  part  of  the  account  was  due. 

A  proof  was  led  on  24th  October  1882,  the  result 
which  was  that  the  Sheriff-Substitute  (Bimie)  disallow 
several  of  the  smaller  items,  amounting  in  all  to  £8, 19 
3d.,  but  gave  decree  for  £13  in  respect  of  the  claim 
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£15,  9s,  8d.  preferred  in  name  of  damages,  which  he  1883. 

held  to  be  substintiated  to  the  extent  of  £12  at  least.  nT^s. 

Against  this   decision   the   defenders   appealed   to   the  Kerr"* 

Glasgow  Circuit  Court,  on  the  ground  that  the  Sheriff-  Andei^iL 

Substitute  had   exceeded   the   statutory  limits   of  his  Glasgow, 
jurisdiction,  and  that  the  judgment  was  therefore  in- 


competent ^PP^ 

M'Lennan,  for  the  appellants,  contended — (1)  That 
the  statutory  limit  of  £12  did  not  merely  determine  the 
maximum  sum  for  which  the  Sheriff  could  give  decree, 
but  applied  also  to  the  value  of  the  claims  which  he  was 
entitled  to  investigate  and  exercise  his  judgment  upon  ; 
and  having  disallowed  items  amounting  to  £8,  19s,  3d., 
he  could  not  competently  decern  for  more  than  a  sum  of 
£3,  Os,  9d.  (2)  The  pursuer  being  held,  by  restricting 
bis  demand  to  £12,  to  have  passed  from  and  abandoned 
the  remaining  portion  of  his  debt,  the  claims  disallowed 
must  be  deducted  from  the  existent  demand  for  £12, 
and  not  from  the  non-existent  and  abandoned  balance. 
(3)  It  is  the  duty  of  a  litigant  to  anticipate  the  possibility 
of  a  defence,  and  therefore  if  he  chooses  to  restrict  his 
claim  in  order  to  sue  by  a  summary  and  final  procedure, 
he  suffers  no  injustice  in  having  all  competent  defences 
set  against  his  restricted  and  not  against  his  original 
demand.  (4)  The  effect  of  deducting  items  disallowed 
from  the  unrestricted,  instead  of  from  the  restricted  de- 
mand, is  to  leave  the  defender  without  compensation  or 
expenses,  notwithstanding  partial  success  in  his  defence. 
(5)  Further,  in  a  case  such  as  the  present,  where  the 
amount  investigated  exceeds  in  reality  £25,  the  principle 
applied  by  the  Sheriff-Substitute  involved  the  possibility 
of  a  final  decision  affecting  a  sum  which  otherwise  would 
admit  of  appeal  on  the  merits ; — had  this  action  been 
raised  for  the  full  amount  in  the  ordinary  Sheriff  Court, 
the  defenders  would  have  had  a  right  of  appeal  in  respect 
of  the  £12  decerned  for  by  the  Sheriff-Substitute,  his 
decision  as  to  which  they  maintained  to  be  wrong  on 
the  merits. 
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1^85.         Counsel  for  respondents  was  not  called  on. 

skT^j.        Lord  Cbaighill. — ^This  appeal  is  from  the  judgmen 

**1cerr"^  of  the  Sheriff-Substitute  of  I..anarkshire  pronounced  ii 

Ar.4/»«».   the  Small  DeVjt  Court  at  Hamilton  on  a  claim  by  th< 

oiMg-yw,    respondent  for  £27,  143.  8d.,  restricted  to  £12  in  orde 

^*^;^_  that  it  might  be  brought  within  the  amount  recoverabl 

^P**^     in  the  Small  Debt  Court     The  ground  of  appeal  is  tha 

the  Sheriff-Substitute,  though  upon  the  proof  sums  wer< 

disallowed,  did  not  deduct  them  from  the  £12  fmd  limi 

his  decree  to  the  balance.     The  Sheriff-Substitute  mai 

or  may  not  have  erred  in  point  of  law  in  giving  judg 

ment  for  the  £12 ;  but  it  appears  to  me  to  be  dea 

enough  that  there  is   no  appeal   fit>m   his  judgment 

Apart   from   this,  and   even  assuming  that  there  wai 

jurisdiction  in  the  Circuit  Court  to  review  his  decision 

I  am  of  opinion  that  the  appeal  must  be  dismissed 

The  issue  which  was  left  to  be  determined  was  whethe 

or  not  £12  were  due,  and  if  £12  remained  due  afte 

sums  not  established  had  been  disallowed,  the  Sherifi 

Substitute,  as  I  think,  was  not  only  entitled  but  boun< 

to  decern  for  the  £12  to  which  the  claim  had  bee: 

restricted.     What  the  practice   upon  this  question  ha 

been  is  in  controversy.     But  what  was  done  on  the  pr« 

sent  occasion  by  the  Sheriff-Substitute  appears  to  me 

be  within  his  powers,  and  cannot  be  reviewed  upon 

of  the  grounds  on  which  a  judgment  in  a  Small 

Court  may  be  submitted  for  review  of  the  Circuit  Coib.: 

The  following  was  the  Interlocutor : — 

'Olasgow,  22nd  February  1883. — Having  heard  Coitc 

sel  for  the  parties,  Lord  Craighill  dismisses  the  appeiu 

and  afl^rms  the  judgment  appealed  from:    Finds  th. 

respondent  entitled  to  expenses,  modifies  the  same  tm 

same  to  four  pounds   four  shillings,   for  which  8aic 

decerns  against  the  appellants.' 

AgentA  for  the  Appellants— WiLU  am  Brown  &  Ca,  Writen. 
Agent  for  the  Respondents — Andrew  Paul,  Writer. 
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HIGH    COURT. 

Present, 

The  Lord  Jubticb-Clerk. 

Lords  Toung  and  Craiqhill. 

William  M'Leish,  Appellant — C.  Dickaoti. 

AGAIKBT 

Wiluax  Brown  Criqhton  and  John  Criohton,  Eespondents — 

A.  J.  Young. 

BOAD  LoOOMOTITB — StBAM  TRACnON-ENOINB — StATUTK  1  AND  2  Wm. 

^7>  o.  43,  SECTION  123  (Turnpike  Roads  (Scotland)  Act,  1831)— 
Statute  41  and  42  Via,  o.  51,  seohons  123  and  124  (Roads  and 
Bridges  (Scotland)  Act^  1878)— Statute  28  and  29  Via,  o.  83, 
8K?noN  6   (Locomotives  Act,    1865). — ^The   Roads  and  Bridges 
(Scotland)  Act,  1878,  by  section  123  incorporated  the  107th  section 
of  the  Greneral  Turnpike  Act,  1831,  which  enacts  'that  no  person 
^U  hereafter  erect  any' .  .  'steam-engine' .  . .  'within  the  dis- 
tance of  100  yards  from  any  part  of  any  turnpike  road,  under  the 
P^&alty  of  X5  for  every  day  such' .  .  'steam-engine'  .  .  .  'shall 
^Atinue,  unless  the  same  shall  be  so  placed  or  screened  as  to  pre- 
▼ttit  damage  or  detriment  to  any  traveller  on  such  turnpike  road 
^y  frightening  horses  or  otherwise ;'...'  provided  always  that 
i^oihing  herein  contained  shall  be  construed  to  render  legal  the 
^i^tion,  re-erection,  or  continuance  of  any'  .  .  .  'steam-engine' 
*  •  •  'in  any  case  where  by  common  law  the  same  shall  be  a 
public  or  private  nuisance.' — Held  that  a  contravention  of  the 
^^Ve  enactment  had  been  committed  by  placing  and  working  a 
^'^^^Un  traction  engine,  for  the  purpose  of  driving  a  thrashing  mill, 
^thin  100  yards  of  a  public  road  without  a  sufficient  screen. 

1^18  was  an  appeal  at  the  instance  of  William  M  'Leish^     ]  333^ 
^^ty  road  clerk  for  the  county  of  Perth,  upon  a  Case     j^*^ 
^ted  under  the  Summary  Prosecutions  Appeals  Act,    mlbUi 
*8^t  a  judgment  pronounced  by  the  Sheriflf-Substitute   ^^^'^^°°' 
*t  Perth  (Barclay),  upon  a  summary  complaint  at  the  ^^^[^' 
^Ppdlant's  instance  against  the  respondents,  William — 

^WN   Crighton  and    John    Crighton,   contractors, 
^ding  in  said  county. 

The  Case  set  forth  that— 

VOL.  V.  P 
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1883.  This  is  a  cause  raised  under  the  Roads  and  Bridges  (Scotland)  A 

No~27.      1^78,  sections  123  and  124  thereof  [see  footnote,  p.  228],  an^ 

M'LdBh     section  incorporated  therewith,  viz.,  the  107  section  of  the  Act 

Crighton.    &iid  2  William  lY.,  c.  43  (1831),  which  is  in  the  following  won 

HiffhCourT  — *-^^  ^  i^  enacted  that  no  person  shall  hereafter  erect  any  wi 

iSuroh  14. '  mill,  watermill,  steawrenginey  or  limekiln  within  the  distance  of  c 

Appeal,     hundred  yards  from  any  part  of  any  turnpike  road,  under  the  pena 

of  Five  pounds  for  every  day  such  windmill,  watermill,  steam-engS 

or  limekiln  shall  continue,  unless  the  same  shall  be  so  placed 

screened  as  to  prevent  damage  or  detriment  to  any  traveller  on  m 

turnpike  road  by  frightening  horses  or  otherwise ' .  .  . '  under  a  penal 

not  exceeding  Five  pounds  for  every  day  any  such  nuisance  shall  cc 

tinue ;  provided  always  that  nothing  herein  contained  shall  be  a 

strued  to  render  legal  the  erection,  re-erection,  or  continuance  of  a 

windmill,  watermill,  steam-engine,  &c.,  in  any  case  where  by  comm 

law  the  same  shall  be  a  public  or  private  nuisance.' 

The  appellant,  who  is  clerk  of  the  Eoad  Trustees  for  the  Com 
of  Perth,  and  entitled  to  prosecute  for  the  recovery  of  penalties  reo 
erable  under  the  said  Roads  and  Bridges  Act,  and  enactments  inc 
porated  therewith,  prayed  for  conviction  of  the  respondents,  the  8 
William  Brown  Crighton  and  John  Crighton,  under  the  said  inc 
porated  section,  in  respect  that  for  one  day,  between  £rom  three 
the  afternoon  of  the  sixteenth  till  three  in  the  afternoon  of  \ 
seventeenth  November,  Eighteen  hundred  and  eighty-two,  the  reap 
dents,  or  one  or  other  of  them,  caused  a  traction  engine  driven 
steam,  for  a  thrashing-mill,  to  be  placed  or  erected  within  the  distai 
of  one  hundred  yards  from  the  public  road  leading  from  Logiei 
village  to  Weem,  and  at  a  part  thereof  near  the  farm-house 
Tighnaster,  occupied  by  James  McDonald,  farmer  there,  in  the  pai 
of  Logierait  and  county  of  Perth,  said  road  being  a  highway  witi 
the  meaning  of  the  said  'Roads  and  Bridges  (Scotland)  Act,  ISTS/si; 
engine  not  being  so  placed  or  screened  as  to  prevent  damage  or  det 
ment  to  travellers  on  said  road,  by  frightening  horses  or  otherwisa 
The  appellant  asked  that  the  accused,  or  one  or  other  of  thei 
should  be  found  liable  in  a  penalty  not  exceeding  Five  pounds  fi 
said  day  during  which  said  traction  engine  driven  by  steam  continue 
together  with  the  expenses  of  process,  and  fiEdling  payment  of  sa 
penalty  and  expenses,  immediately  or  within  a  specified  time  as  tl 
case  might  be,  that  they  should  be  found  liable  to  be  impriaom 
under  the  provisions  of  the  said  '  Roads  and  Bridges  (Scotland)  Ai 
1878,' and  'The  Summary  Jurisdiction  (Scotland)  Acts,  1864  ai 
1881.' 

The  respondent  William  Brown  Crighton  appeared  at  the  trial  ai 
pleaded  not  guilty.     The  other  respondent  did  not  appear. 

The  facts  of    the  case  as  proved  were    that    the    responden 
had   their  locomotive  traction  engine  driven  by  steam  in   opei 
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tion  in  the  fannyard    of   Tiglmaster  on  part   of    two  successive      1883. 
days,   and  during  the  period  and    at    the  place  libelled    in   the     ^"^727. 
complaint,  for  thrashing  the  tenant's  grain,  close  on  the  highway  and     M'Leiih 
immediately  inside  a  low  wall  3^  feet  high.     Almost  the  whole  of    crighton. 
the  engine  was  visible  from  the  road,  and  there  was  nothing  of  the  Hi^hCourt. 
nature  of  a  screen  between  it  and  the  road.    Mr  Fletcher  Menzies  of   March  14. 
Farleyer,  with  his  servant,  passed  along  the  road  in  his  carriage  drawn     AppeaL 
by  two  horses  at  the  time  of  the  operation.    There  was  more  than 
one  man  attending  to  the  engine,  but  it  did  not  appear  that  anyone 
was  on  the  road,  oi  that  any  rendered  aid  to  the  horses.     The  steam 
was  turned  o£f  when  the  carriage  was  about  40  yards  from  the  engine, 
but  the  machinery  continued  for  a  time  in  motion.     The  horses  did 
not  bolt  or  run  away,  but  hearing  the  noise  they  were  frightened  and 
increased  their  speed.    No  accident  occurred,  Mr  Menzies  and  his 
servant  being  able  to  curb  them  without  assistance. 

AJfter  hearing  proof  the  Sheriff-Substitute  dismissed  the  complaint^ 
assoilzied  the  accused  from  the  conclusion  thereof,  but  in  respect  of 
the  novelty  of  the  case  found  no  expenses  dua^ 

^  The  following  Notes  were  added  by  the  Sheriff-Substitute  to  his 
judgment  :— 

Notes, — ^The  complaint  is  founded  on  the  107th  section  of  the 
Act  1  and  2  William  lY.,  cap,  43  (1831),  in  the  following  words : — 
[Here  followed  the  section].  The  above  section  and  several  other 
sections  regarding  the  economy  and  police  of  highways  have  been  trans- 
planted into  the  Eoads  and  Bridges  (Scotland)  Act,  1878,  but  have  no 
further  extension  or  modification  than  was  given  to  it  by  the  original 
The  clause,  indeed,  will  be  found  an  exact  transcript  of  similar  clauses 
in  more  ancient  Turnpike  Acts.  The  various  sections  adopted  in  the 
Eoads  and  Bridges  Act  contain  regulations  and  provisions  both  for 
the  permanent  and  temporary  police  of  the  highways.  This  par^ 
ticular  clause  obviously  is  intended  for  permanent  and  not  temporary 
protection  of  highways.  That  the  clause  was  so  directed  is  clear  first 
from  the  use  of  the  word  '  erect '  and  the  character  of  the  erections. 
No  person  would  ever  think  of  the  erection  for  a  day  or  any  definite 
or  limited  time  of  a  windmill,  watermill,  or  steam-engine.  The 
concluding  portion  of  the  clause  provides  that  even  the  payment  of 
a  high  penalty  for  each  day  could  not  be  to  exempt  from  the  removal 
of  the  permanent  erection  of  a  private  or  public  nuisance.  It  is 
preposterous  to  suppose  that  the  legislative  body  in  the  year  1831 
could  even  have  contemplated  the  use  of  a  locomotive  being  used  for 
agricultural  purposes,  any  more  than  they  could  have  conceived  the 
notion  of  a  telephone  or  the  use  of  electric  light. 

Before  the  year  1865  the  application  of  steam  to  the  purposes  of 
agriculture  had  become  to  be  generally  used,  and  therefore  by  28  and 
29  Vic,  c.  83  (1865),  it  was  found  necessary  to  modify  the  prohibi- 
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1883.  The  appellant  being  dissatisfied  with  the  judgment  as  erroneoas  in 

NoT^  point  of  law,  appealed  theieagainst  and  demanded  a  Case  under  the 

WLauh.  Snmmaij  Prosecution  Appeals  (Scotland)   Act^   1875,  which 

Oighton.  granted. 


ffighCoort, 

li»dil4.    tion  in  all  statutes  which  by  any  interpretation  might  prevent  the 

j^jppgg^     nse  of  a  locomotive  in  fields  adjoining  highways.     The  following 

clause  was  therefore  inserted  in  that  statute : — [Here  followed  section 

6  of  28  and  29  Vie,  c  83  (The  Locomotives  Act,  1865^     See 

footnote,  p.  229]. 

The  Consolidated  Highway  Act  for  England  was  the  5  and  6 
WUIiam  IV.  (1833).  The  70th  section  is  amilar  to  the  107ih 
section  of  the  Act  of  1831,  applicable  to  Scotland  with  the  variation 
that  the  distance  within  which  a  steam-engine  may  be  erected  is 
twenty-five  yards  instead  of  one  hundred.  This  explains  the  reason 
of  the  former  number  being  adopted  in  the  Locomotive  Act,  1865, 
above  noticed.  [The  facts  as  they  are  stated  in  the  Case  on  appeal 
were  then  set  forth.] 

In  these  circumstances  the  Sheriff-Substitute  cannot  find  grounds 
lor  conviction  of  the  accused.  Under  the  statute  a  party  may  use  a 
locomotive  for  ploughing  fields  up  to  the  very  margin  of  the  road, 
provided  similar  precautions^  as  were  done  in  this  instance  are  used. 
[See  Statute  28  and  29  Vic,  c  83,  sec  6  (Locomotives  Act,  1865), 
footnote,  p.  229.]  If  such  are  permitted  for  ploughing  fields  alongst 
highways,  it  would  be  absurd  to  deny  the  same  liberty  for  the  thmahing 
of  the  produce  of  the  fields.  The  latter  act  is  generally  at  some  certain 
and  fixed  spot  in  the  stack-yard,  which  is  usually  on  the  side  of  a  high- 
way. Therefore,  to  deny  the  liberty  to  do  this  operation  would  be 
effectually  to  deny  the  use  of  steam  power  for  the  purpose  of  thrashing 
grain — an  operation  which  has  always  been  performed  by  mechanical 
power,  and  is  much  less  extensive  in  its  sphere  than  the  operation  of 
ploughing,  which  may  extend  for  miles  adjacent  to  a  high¥ray. 

The  several  statutes  appear  to  contemplate  the  danger  bom. 
locomotives  or  horses  because  of  their  visible  effects  requiring  a '  wall, 
fence,  or  screen  sufficient  to  conceal  or  screen  the  same.'  The 
Sheriff-Substitute  humbly  conceives  that  a  far  greater  danger  exists 
from  sound  than  from  sight.  The  unearthly  and  weiid-like  sounds 
proceeding  from  these  moving  monsters  are  more  likely  to  alarm 
animals  than  their  mere  appearance,  though  by  no  means  very  comely. 
There  may  be  call  for  further  legislation,  but  the  province  of  a  judge 
or  magistrate  is  only  to  apply  existing  statutes,  and  not  to  speculate 
on  future  arrangements  and  legislation.  H.  B. 

Statute  41  and  42  Vic,  c  51  (Roads  and  Bridges  (Scotland)  Act, 
1878). 

Section  123. — [See  footnote  3  to  the  case  of  Smith  v.  Mure  Wood 
High  Court,  December  6,  1882,  at  p.  188.] 
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The  questioD  of  law  for  the  opinion  of  the  High  Court     1883. 
of  Justiciary  was —  vZh. 

Whether  the  facts  as  proved  infer  a  contravention  of       9. 
the  incorporated  clause  above  quoted  ?  ^^^^°' 

C.    Dickson,   for    the    appellant.— The    question    is  ^^il' 
whether  a  traction-engine,  driven  by  steam,  while  in    av^obL 
operation  on  a  farmyard  thrashing  grain,  close  upon, 
and  quite  visible  from,  a  highway,  comes  within  the 
enactment  in  section  107  of  The  General  Turnpike  Act, 
1831,  which  prohibits  the  erection  of  -a  steam-engine 

Section  124. — '  All  penalties  under  this  Act,  or  the  enactments  incor- 
porated herewith  or  continued  in  force  hereby,  may  he  recovered, 
together  with  the  expenses  of  process,  at  the  instance  of  the  procurator- 
fiscal,  or  of  the  clerk  of  the  trustees,  or  of  the  clerk  of  the  burgh  local 
authority,  as  the  case  may  be,  upon  the  testimony  of  one  or  more 
credible  witnesses,  before  the  Sheriff  or  any  Justice  of  the  Peace  of 
the  county  or  magistrate  of  the  burgh,  as  the  case  may  be,  in  which 
the  same  shall  have  been  incurred,  under  the  provisions  of  the 
Summary  Procedure  Act,  1864 ;  and  all  the  jurisdictions,  powers,  and 
authorities  necessary  for  this  purpose  are  hereby  conferred  on  Sheriffs 
and  Justices  of  the  Peace  and  magistrates  of  burghs,  and  their  decision 
shall  be  final,  save  only  that  the  provisions  of  the  Summary  Prosecu- 
tion Appeals  (Scotland)  Act,  1875,  shall  apply  to  the  same.' 

Statute  28  and  29  Vic,  c.  83  (The  Locomotives  Act,  1865). 

Section  3. — [See  footnote  to  the  Case  of  Smitli,  v.  Mure  Wood,  High 
Court,  December  6th  1882,  at  page  186.] 

Section  6. — *  Any  provision  in  any  Act  contained  prohibiting  under 
penalty  the  erection  and  use  of  any  steam-engine,  gin,  or  other  like 
machine,  or  any  machinery  attached  thereto,  within  the  distance  of 
twenty-five  yards  fix)m  any  part  of  any  turnpike  road,  highway, 
carriageway,  or  cartway,  unless  such  steam-engine,  gin,  or  other  like 
engine  or  machinery  be  within  some  house  or  other  building,  or 
behind  some  wall,  fence,  or  screen  sufficient  to  conceal  or  screen  the 
same  from  such  turnpike  road,  highway,  carriageway,  or  cartway,  shall 
not  extend  to  prohibit  the  use  of  any  locomotive  steam-engine  for  the 
purpose  of  ploughing  within  such  distance  of  any  such  turnpike  road, 
highway,  carriageway,  or  cartway,  provided  a  person  shall  be  stationed 
in  the  road  and  employed  to  signal  the  driver  when  it  shall  be  necessary 
to  stop,  and  to  assist  horses,  and  carriages  drawn  by  horses,  passing  the 
same,  and  provided  the  driver  of  the  engine  do  stop  in  proper  time.' 

Statute  41  and  42  Vic,  c  58  (The  Locomotives  Act,  1878). 

Section  4. — [See  footnote  2  to  the  Case  of  Smith  v.  Mure  Wood^ 
High  Court,  December  6,  1882,  at  p.  187.] 
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1883.     within  100  yards  of  a  turnpike   road,  without  being 

No.  27.     80   screened    as   to   prevent    horses    being    frightened. 

.  V,       The  SheriflF-Substitute  has  found  that  it  does  not,  and 

haa  assoilzied  the  respondent.      We  contend  that  hiE 


iSirohii.  judgment  is  not  well  founded.      There  was  here-un- 

AppeaL     doubtcdly  a  steam-engine  within  the  prescribed  distanci 

from  a  highway,  without  any  screen  and  without  having 

any  one  on  the  road.     The  Roads  and  Bridges  Act  oj 

1878,  by  section   123  incorporated  the  107th  sectioi 

of  The  General  Turnpike  Act  [see  footnotes,  pp.  22S 

and  229] ;  and  although  it  may  be  said  that  traction 

engines,  such  as  the  one  here  complained  of,  could  no 

be  held  to  have  been  in  the  contemplation  of  the  legis 

lature  at  the  date  of  the  passing  of  the  Act  of  1831,  th< 

123d  section  of  the  Act  of  1878  must  have  incorporatec 

said  107th  section  in  the  view  of  the  existence  of  steam 

engines  of  that  kind.    The  word  '  steam-engine '  in  th< 

latter  section  could  never  be  held  to  include  only  stationarj 

engines,  consistently  with  the  attainment  of  the  objecfa 

of  that  enactment.     The  expression  must  be  held  to  b 

used  in  the  sense  as  it  is  understood  at  the  present  day 

Sandys  and  Mandatory  v.  Lowden  and  Rome,  Higl 

Court,  Nov.   20,  1874,  Couper,  vol.  iil  p.  43,  wher 

a  similar  principle  of  construction  was  given  effect  tc 

Lastly,  the   exception  contained   in  section  6   of  Th 

Locomotives  Act  of  1865  [see  footnote,  p.  229],  applie 

only  to  ploughing,  and  thrashing  is  not  included  within  it 

A.    J.    Young,   for    the    respondent. — The    offenc 

charged  is  in   section    107   of  the  General  Tumpik 

Act  (1831),  and  that  section,  it  is  true,  is  incorporate! 

in  the  Koads  and  Bridges  (Scotland)  Act,  1878,  bu 

there  has  not  been,  we  contend,  a  contravention  hen 

such  as  is  struck  at  by  that  section.     It  is  dear  tha 

what  was  intended  to  be  struck  at  was  the  permanei 

erection  of  a  stationary  steam-engine  within  the  pr- 

hibited  distance  from  a  highway,  and  not  the  bringiK 

of  a  locomotive  engine  there  for  a  temporary  purpoc 

The  use  of  the  word  *  erect'  can  be  referred  only  t 
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a  fixed  engine.     Further,  the  respondent  is  not  charged  1883. 

as  having  been  present  on  the  occasion  libelled,  or  as  No.  27. 
haying  directed  the  engine  to  be  erected  at  the  place        v, 
in  question.     The  engine  was  so  placed  by  the  directions 


of  the  feumer,  whose  grain  was  being  thrashed.     And  if  iJ&rch  14.  * 
the  engine  was  under  the  charge  of  the  respondent's    Appeal 
servant,  who  placed  it  contrary  to  his,  the  respondent's, 
orders  in  a  wrong  place,  he,  the  master,  is  not  liable  for 
te  delict  of  his  servant.     Harrison  v.  Leapei*,  January 
25,  1862  (Q.  B.),  Law  Times,  vol.  v.,  p.  640.     It  ought 
to  have  been  averred  that  the  respondent  was  present 
on  the  occasion,  and  there  being  no  evidence  that  he  . 
'^'aa  present,  the  SheriflF  was  on  that  ground  right  in 
assoilzieing. 

Lord  Craighill. — I  think  that  the  facts  found  in 
**^ia  case  infer  a  contravention  of  the  107th  clause  of  the 
General  Turnpike  Act   1    and  2  Will.  IV.,  c.   43,  in- 
^^^rporated  with  the  Roads  and  Bridges  (Scotland)  Act, 
^S^8.    The  engine,  no  doubt,  as  the  Sheriflf-Substitute 
^^plains,  is  a  traveUing  engine,  taken  from  place  to 
place,  as  arranged  by  the  owners  with  farmers  whose 
K'^'ain  is  to  be  thrashed,  and  it  is  at  all  times  put  up  or 
^^^^cted  only  in  such  a  way  as  is  necessary  for  doing  the 
^ork  undertaken  for  the  particular  occasion.     But  there 
^as  on    the  occasion    libelled    an    erection — such   an 
^^^^ction  as  was  necessary  for  the  purpose  to  be  accom- 
plished, and  that  is  all  that  is  required  to  bring  the 
provisions  of  the  statute  into  operation.     Permanency,  or 
^e  endurance  of  the  erection  for  more  than  a  day  or 
^  ^eek  or  a  month,  is  not  a  statutory  condition ;  it  is 
plain  that  the  end  in  view  would  be  frustrated  were  that 
^opted  by  the  Sheriff-Substitute  to  be   held   a  true 
^terpretation  of  the  clause  in  question.     He  seems  to 
^ve  been  influenced  by  the  consideration  that  by  the 
Act  28  and  29  Vic,  c  83  (1865),  toleration  is  given  to 
*  locomotive-engine  used  in  ploughing  to  plough  up  to 
^  edge  of  the  road  under  specified  conditions.     But  this 
^Jiactment  is  really  an  argument,  not  for,  but  against. 
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1883.     his  decision  in  the  present  case.     In  the  first  place,  thei 

No.  27.     is  express  statutory  authority  for  such  use  of  locomotiii 

«.        machinery  used  in  ploughing,  whereas  not  only  is  th^ 

no  statutory  sanction  for  the  use  of  the  respondent 


^Eoh  14.  engine  in  the  situation  in  which  it  was  placed,  but  i 
Appeal  use  there  was  a  contravention  of  a  statutory  prohibitio] 
In  the  second  place,  the  use  of  the  locomotive-engine  f< 
ploughing  is  authorised  only  on  the  condition  *  that 
person  shall  be  stationed  in  the  road,  and  employed  1 
signal  the  driver  when  it  shall  be  necessary  to  stop,  an 
to  assist  horses,  and  carriages  drawn  by  horses,  passii 
.  the  same.*  But  no  such  precaution  was  observed  whc 
the  respondent's  engine  was  at  work  at  the  time  an 
place  libelled  in  this  complaint,  no  one  being  on  tl 
road  to  warn  or  to  assist  when  the  thrashing-engine  was  i 
motion.  This  omission,  it  may  be  observed,  is  not  tl 
neglect  of  a  statutory  precaution.  The  Act  of  Parliament ' 
question  trusts  to  other  safeguards  which  were  neglecte 
But  the  Sheriff-Substitute's  analogy  fails,  and  what 
presents  as  a  reason  for  assoilzieing  is  really  a  reasi 
pointing  to  the  conclusion  that  there  should  have  beeu 
conviction.  This  interpretation  of  section  107  of  th 
General  Turnpike  Act,  incorporated  with  the  Eoads  an( 
Bridges  (Scotland)  Act  of  1878,  has  been  adopted  by  th 
English  Courts  in  construing  a  similar  clause  in  th 
English  Road  Acts.  Diversity  of  decision  on  thi 
subject  would  be  a  reasonable  cause  of  regret,  bn 
fortunately  the  Supreme  X^urts  in  the  two  countries  ai 
of  one  mind  as  to  the  import  of  the  enactment  no 
submitted  to  the  consideration  of  the  Court 

Counsel  for  the  respondents  asked  us  to  find  ihi 
there  had  not  been  a  contravention,  because,  as  he  sai( 
it  does  not  appear  that  the  respondents  were  on  tl 
spot,  or  that  the  placing  of  the  steam-engine  in  a  fo 
bidden  situation  was  not  a  wilful  or  unauthorised  act « 
their  servants. 

To  this  there  are  two  answers.  The  first,  is,  that  tl 
Case  as  stated  implies  the  contrary ;  and  the  second,  tlu 
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no  such  ground  of  exculpation  was  maintained  at  the     1883. 
trial  before  the  SheriflF.  nTIt. 

For  these  reasons  I  am  of  opinion  that  the  question        «. 

presented  in  the  Case  should  be  answered  in  the  aflSrma-        — 

tive,  and  as  a  consequence  that  the  decision  by  which  ^^^lu!' 
the  respondents  were  assoilzied  should  be  quashed,  ^pp^^ 
Further,  we  may  not,  indeed  we  have  not  been  asked  to 
proceed  in  judgment.  If  there  is  to  be  a  conviction, 
and  the  infliction  of  a  penalty,  assuming  that  in  the 
circumstances  to  be  a  result  which  e^n  be  competently 
reached,  it  must  be  the  act  or  judicial  determination  of 
the  Sheriff  before  whom  the  case  was  tried. 

Lord  Young  and  the  Lord  Justice-Clerk  concurred. 

The  following  was  the  Interlocutor : — 

*  Edinburgh^  \Uh  March  1883. — Having  considered 
this  Case,  and  heard  counsel  for  the  parties,  reverse  the 
determination  of  the  inferior  judge :  Remit  to  him  to 
proceed  according  to  law :  Find  the  appellant  entitled 
to  expenses,  which  modify  to  seven  guineas,  for  which 
and  one  guinea  as  the  dues  of  extract,  decern  against 
the  respondents.' 

Agent  for  the  Appellant — J.  L.  Hnx,  W.S. 
Agent  for  the  Respondent— Messrs  Bsoo  &  Murbat,  Solicitors. 


Present, 

The  LoBD-JusTiOE  Clerk. 

Egbert  C.  Traill,  Suspender — M*Kechnie, 

AGAINST 

John  Ebrmath  Chalmers,  Eespondent — C,  Mackenzie, 

Jurisdiction — Competency — Civil  and  Criminal — Review  in  Civil 
Cases — ^Declining  Jurisdiction — ^Act  1672,  a  16  (Concerning 
the  Regulation  of  Judicatories) — Statute  1,  Vie,  o.  41,  secs.  30 
and  31  (Small  Debt  Act)— 20  Geo.  II.,  o.  43,  ssa  34  (Heritable 
Jurisdiction  Act) — 54  Geo.   III.,  c.  67,  sec.  5   (For  Allowing 
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Appeals  to  the  Circuit  Courts  in  Civil  Cases) — Statutb  16  and 
17  Via,  0.  80,  SKO.  22  (Sheriff  Court  Act,  1853)— Statute  30 
and  31  Vio.,  o.  96,  sbos.  10-14,  and  17  (Certain  Debts  Recovery 
Act,  1867). — ^A  person  decerned  against  in  an  action  before  the 
Sheriff  Court  upon  an  I.O.XJ.  for  the  sum  of  £20,  proposed  to 
refer  the  cause  and  the  resting  owing  to  the  pursuer's  oath,  which 
was  refused,  and  on  being  charged  to  make  payment,  he  sus- 
pended on  the  ground  that  by  the  SherifiEs  having  incompetently 
refused  to  allow  the  reference  to  oath,  they  had  in  effect  declined 
their  jurisdiction,  and  review  by  the  High  Court  of  Justiciary  was 
therefore  competent. — Held  that  the  Sheriffs  had  not  declined  their 
jurisdiction,  and  that  upon  that  ground  the  Bill  fell  to  be  dismissed, 
apart  from  any  question  as  to  the  jurisdiction  of  the  High  Court 
of  Justiciary  to  review  the  judgments  of  Sheriffs  in  purely  civil 
cases,  opinion  upon  which  question  was  by  a  majority  reserved. 

Opinion  (per  Lord  Young),  that  the  judgments  sought  to  be  sus- 
pended having  been  pronounced  in  a  purely  civil  case  before  the 
Sheriff  Court,  concluding  for  a  sum  above  Twelve  pounds,  the  High 

.  Court  had  no  jurisdiction  to  review  the  same  by  way  of  suspension 
or  otherwise. 

1883.         This  was  a  Bill  at  the  instance  of  Robert  C.  Traill, 
Nois.     Scotland   Street,  Edinburgh,  to  obtain  suspension    of 
^"^      certain  interlocutors,  together  with  a  charge  upon  an 
_^5|^!^!!^!l.  extracted  decree  obtained  in  an  action  in  the  Sheriff 
^^^'  Court  at  Edinburgh,  at  the  instance  of  the  respondent, 
^^'  ^^'    John  Kermath  Chalmers,  writer,  there,  for  the  sum 
Suspension,  of  £20  Contained  in  an  I.O.U.,  dated  12th  April  1880, 
together  with  interest  upon  said  sum  from  said  date, 
which   I.O.U.   had,   it  was  alleged,  been  granted   by 
the  suspender,  Traill,  to  Mr  John  Neilson,  W.S.,  Edin- 
burgh, and  of  which  Chalmers  was  alleged  to  be  the 
onerous  indorsee  or  assignee,  and  as  such  entitled  to  the 
amount  thereof. 

To  the  action  it  was  answered  by  Traill  in  the 
Sheriff  Court  that  Chalmers  was  not  a  bona  Jide 
holder  of  said  I.O.U.,  that  there  was  no  valid  assig- 
nation of  the  same  for  onerous  considerations  ever 
executed  in  his  favour,  and  that  he  had  no  title  to 
sue.  That  in  point  of  fact  he,  Traill,  was  not  owing 
the  sum  in  said  I.O.U.  to  John  Neilson,  W.S.,  and  was 
entitled  to  absolvitor.     That  having  become   cautioner 
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along  with    the    said  John   Neilson  and   another  for     1883. 
W.  B.  Neilson,  John  Neilson's  brother,  in  a  cash  credit     noIs. 

Traill 

bond,  and  the  said  W.  B.  Neilson  having  become  insol-        v. 

vent,  the  cautioners  had  become  liable  for  a  balance  of ^^^ 

£400  upon  said  bond;  and  that  at  the  time  when  the  F^Tand 
bond  was  signed  John  Neilson  had  promised  to  relieve      ^' — 1- 
ium,  Traill,  of  all  balances  or  payments  that   might  ^^■p®^*^'^ 
happen  to  fall  due  on  the  bond;  and  for  that  £400  he, 
Traill,  held  John  Neilson's  obligation  of  relief.     That  the 
s«ud  LO.U.  being  thus  not  a  good  document  of  debt  in 
tlxe  hands  of  John  Neilson  against  him,  Traill,  John 
^^eilgon  had  induced  the  respondent  Chalmers  (who  was 
*  <derk  in  the  office  of  the  law-agent  for  the  respondent, 
'^-o.e  pursuer  in  said  action)  to  give  his  name  as  pursuer 
oxi  the  footing  and  pretence  that  he  was  the  honafide 
•■bolder  of  the  LO.U.  in  order  thereby  to  compel  pajrment 
^^^   the  £20,  notwithstanding  that  he,  the   said  John 
^^ilson,  had  fisuled  to  relieve  him,  Traill,  of  his  share 
^^  the  said   balance  of  £400  due  upon  the  cash  credit 
l>ond,  and  in  order  thereby  to  avoid  any  defence  founded 
^pon  the  obligation  of  relief  above  mentioned. 

In  the  action  the  Sheriff-substitute  (Hamilton),  on 

J  8th  October  1882,  repelled  the  defences  as  irrelevant, 

*tid  decerned  in  terms  of  the  prayer  of  the  petition ;  and 

to  this  judgment  the  Sheriff,  on  18th  November,  adhered 

^n  appeal,  adding — *  The  defences  are  quite  irrelevant, 

«ttid  if  the  defender  had  been  successful  in  the  cause,  the 

expenses  of  them  would  not  have  been  allowed/    Traill 

thereupon  lodged  a  minute  of  reference  to  Chalmers's 

oath;  and  on  1st  December  1882  the  Sheriff-substitute 

refused  the  reference  to  oath  as  incompetent.^     Against 

this  interlocutor  there  was  also  an  appeal  lodged,  which 

*he  Sheriff,  on  26th  December  1882,  held  had  not  been 

^^eously  lodged,  and  dismissed  the  same. 

The  following  note  was  added  to  the  interlocutor : — '  The  defences 
*^Ve  been  held  iiielevant  by  an  interlocutor  which  is  now  final  A 
^^tence  to  the  pnrsnei's  oath  in  the  above  tenns  (''  the  whole  cause  ") 
^  clearly  incompetent. 
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1883.         Thereupon  Traill  petitioned  the  Sheriff  spedallj,  < 
nT^     10th  January  1883,  to  be  allowed  to  refer  the  cause  ai 
the  resting  owing  of  the  debt  in  the  LO.U.  to  Chalmen 
oath.      But  Chalmers  meanwhile  moved  the  Sheriff-sal 


Tnill 
Chalmen. 


^^,  ?ISd  stitute,  and  obtained  the  approval  of  the  auditor's  repo; 
^^'  ^*'    on  his  account  of  expenses,  Traill  objecting  that  thei 


Su«peimioD.  ^^  j^^  process  before  the  Sheriff-substitute  until  tl 
special  petition  before  the  Shisriff  had  been  disposed  o 
The  Sheriff-substitute,  however,  approved  of  the  auditor 
report,  and  decerned ;  and  the  decree  having  bee 
extracted  and  recorded,  Traill  was  charged  thereof 
and  immediately  lodged  the  present  Bill,  by  which  it  ij^ 
sought  to  suspend — ( 1 )  The  above  interlocutor  of  3 
December  1882  refusing  the  said  reference  to  oath ;  ^ 
the  interlocutor  of  26th  December  following  dlBmissic 
the  appeal  against  the  same ;  (3)  the  interlocutor  of  12& 
January  thereafter  approving  of  the  auditor's  report,  an- 
decerning  for  the  amount  of  expenses;  and  (4)  the  abor 
charge  upon  which  the  suspender  was  charged  to  mak^ 
payment  of  the  sum  of  £20  contained  in  the  I.O.U.. 
together  with  interest  thereon  at  the  rate  of  five  per  cent 
per  annum  from  the  date  thereof  until  payment,  togetiiei 
with  various  sums  amounting  in  all  to  £31,  11&  7d. 
being  the  amount  of  the  expenses  and  dues  of  extrae 
decerned  for. 

In  the  Bill  it  was  pleaded  the  proceedings  complainei 
of  being  illegal  and  oppressive,  the  prayer  of  the  Bil 
ought  to  be  granted.  The  said  Sheriff  and  Sheriff-isuM 
stitute  having  most  wrongously  and  unjustly  refused  r- 
allow  the  complainer  to  refer  his  cause  to  the  respond 
ent's  oath,  the  suspender  is  entitled  to  have  the  praj^ 
of  the  Bill  granted,  with  expenses.  The  interlocutor 
12th  January  1883  having  been  pronounced  when  fcJ 
Sheriff-substitute  had  no  process  before  him,  the  saxi 
falls  to  be  recalled.  The  said  extract  decree  havinj 
been  issued  while  the  cause  was  still  sub  judice,  th 
charge  ought  to  be  suspended  with  expenses. 
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C.  Mackenzie,  for  the  respondent,  objected  to  the  1883. 

competency  of  the  Bill      The  action   on   which   the  nTTs. 

J  u  pigments  complained  of  was  pronounced,   and   upon  «. 

iwrliich  the  extract  sought  to  be  suspended  was  obtained,  "^' 


a  civil  action,  brought  by  petition  before  the  Sheriff  ^1^  7^^' 

Edmburgh,  for  the  sum  of  £20  contained  in  an  I.O.U.,    ^^'^^ 

toother  with  interest  upon  said  sum  from  the  date  of  suspension. 

LO.U.  until  paid.     The  Sheriff- substitute  has  found 

c  defences  stated  thereto  irrelevant,  and  has  decerned 

^S^ainst  the  suspender,  who  thereupon  referred  the  resting 

^"^ng  to  the  respondent's  oath  ;  and  the  reference  to 

Oath  was  declared  to  be  incompetent  and  dismissed  ; 

^^i  the  days  within  which  an  appeal  from  that  judgment 

^f  the  Sheriff-substitute  to  the  Sheriff-principal  could 

^^mpetently  be  brought  having  expired,   this  Bill  is 

^iX)ught  for  the  purpose  of  endeavouring  to  set  aside  the 

•^Jixe,  together  with  a  judgment  of  the  Sheriff-principal 

dismissing  the  appeal  against  it  which  had  not  been 

^ttieously  lodged.      The  cause  is  a  purely  civil  cause 

"^hich  has  run  the  gauntlet  of  the  Sheriff  Court,  and 

^ing  above  £12,  and  not  exceeding  £25,  cannot  be 

bionght  under  review  in  any  form  either  in  the  Court 

^^  Session  or  in  this  Court     There  was  no  refusal  to 

^^^rcise  jurisdiction.     A  reference  to  oath  is  a  matter 

*or  the  discretion  of  the  Court.     Pattinson  v.  Robertson, ' 

I^ec.  4,   1846,  ix.  D.   226.     The  case  of  Sandys  and 

Mandatory  v.  Lowden  and  Row,  High  Court,  Nov.  20, 

^874,  Couper,  vol.  iii.  p.  43,  proceeded  on  a  concession 

^  to  competency,  and  the  case  also  of  Dick  v.   The 

(^eat  North  of  Scotland  Railway  Company,  Aberdeen, 

Oct  8,  1860,  Irv.,  vol.  iii.  p.  616,  was  before  a  Circuit 

Court;  and  a  special  civil  jurisdiction  is  conferred  by 

statute  upon  Circuit  Courts,  see   1   Vic.  c.   41  (Small 

Debt  Act),  seca  30  and  31  ;^  20  Geo.  XL,  c.  43  (Heritable 


i^J 


!  Sutute  1  Vic,  c  41  (Small  Debt  Act,  1837). 
S^ion  30  provides,  '  That  there  shall  be  no  review  in  any  cases 
wsided  under  the  authority  of  this  Act,"  /.c,  in  any  small  debt 
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1883.     Jurisdiction  Act),  see.  34  ;  16  and  17  Vic.,  c.  80  (She 
vlTk     Court  Act,  1853),  sees.  22,  24,  25,  30,  and  31 ;  Vic. 
r.        96,  sees.  10-14  and  17  (Certain  Debts  Recovery  Ac 
Moncrieff  on  Review,  pp.  162  and  224. 
F(fh.  7  ^      M'Kechnie,  for  the  suspender. — ^The  Sheriff-substit 

Mar.  14. 


GhalmeFB, 


Suspetisioii. 


case  ''other  than  is  provided  by  this  Act'"  And  section  X3 
'  It  shall  be  competent  to  any  one  conceiving  himself  sggtu 
by  any  decree  given  by  any  Sheriff  in  any  cause  or  pToaecn 
raised  under  the  authority  of  this  Act  (small  debt)  to  bring 
case  by  appeal  before  the  next  Circuit  Court  of  Justiciaiy, 
where  there  are  no  Circuit  Courts,  before  the  High  Court  of  J\ 
ciary  at  Edinburgh,  in  the  manner  and  by  and  under  the  rules,  1 
tations,  conditions,  and  restrictions  contained  in  the  before-rec 
Act  passed  in  twentieth  year  of  the  reign  of  His  Majesty  King  Gei 
the  Second,  for  taking  away  and  abolishing  Heritable  Jurisdictia 
Scotland,  except  in  so  far  as  altered  by  this  Act,  provided  always  ' 
such  api>eal  shall  be  competent  only  when  founded  on  the  groanc 
corruption  or  malice  and  oppression  on  the  part  of  the  Sheriff,  oi 
such  deviation  in  point  of  form  from  the  statutory  enactments  as 
Court  shall  think  took  place  wilfully  or  have  prevented  substui 
justice  from  having  been  done,  or  on  incompetency,  including  de 
of  jurisdiction  of  the  Sheriff :  Provided  also,  that  such  appeals  s! 
be  heard  and  determined  in  open  Court,  and  that  it  shall  be  con 
tent  to  the  Court  to  correct  such  deviation  in  point  of  form,  o 
remit  the  cause  to  the  Sheriff  with  instructions,  or  for  rehea: 
generally,  and  it  shall  not  be  competent  to  produce  or  found  upon 
document  as  evidence  on  the  merits  of  the  original  cause  which 
not  produced  to  the  Sheriff  when  the  case  is  heard,  and  to  which 
signature  or  initials  have  not  been  then  affixed,  which  he  is  onl; 
do  if  required,  nor  to  found  upon  nor  refer  to  the  testimony  of 
witness  not  examined  before  the  Sheriff,  and  whose  name  is  not  ^ 
ten  by  him  when  the  case  is  heard  upon  the  record  copy  of  the  8 
mons,  which  he  is  to  do  when  specially  required  to  that  effect :  ] 
vided  further,  that  no  sist  or  stay  of  the  process  and  decree,  and 
certificate  of  appeal  shall  be  issued  by  the  Sheriff-clerk  except  v 
the  consignation  of  the  whole  sum,  if  any  decerned  for  by  the  dei 
and  expenses,  if  any,  and  security  found  for  the  whole  expenses  w1 
may  be  incurred  and  found  due  under  the  appeal.' 

Statute  30th  and  Slst  Vic,  c.  96  (The  Debts  Recovery  (Scott 
Act,  1867). 

Section  2  allows  causes  between  £12  and  £50  to  be  tried  somma 

Statute  1 6th  and  17th  Vic,  c  80  (Sheriff  Court  Act,  1853). 

Section  22.     'It  shall  not  be  competent,  except  as  hereinafler 
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jnepelled   the  defences  as  irrelevant,  and  decerned   in  1883. 

favour  of  the  present  respondent.     He  also  wrongously  N^Tis. 

refused  to  admit  a  reference  to  the  respondent's  oath,  % 

d  the  Sheriff-principal  dismissed  an  appeal  against  the  "^ 


l&tter  judgment  as  not  being  timeously  lodged.     The  ^"f^?"^' 

case  being  one  concluding  for  a  sum  above  £12,  it  is    ^^'  ^^' 

imcompetent  for  us  to  appeal  to  the  Circuit  Court ;  and  suipenaoiL 

although    this   Court    has   no    jurisdiction    to   review 

judgments  pronounced  in  cases  concluding  for  £25  and 

xipwards,  by  reason  of  the  prohibition  in  section  22  of 

the  Sheriff  Court  Act  of  1853  (16  and  17  Vic,  c.  80), 

'W'e  are,  we  contend,  entitled  to  redress  in  this  Court  by 

Way  of  suspension  at  common  law,  in  cases  such  as  the 

present  concluding  for  a  sum  between  £12  and  £25 

'where   the   Sheriff  unjustly   and   illegally   refuses    to 

exercise  his  jurisdiction.  Davidson  v.  Russell  and  others^ 

Nov.  21,  1812,  F.C.     In  refusing  to  allow  a  reference 

to  oath,  the  Sheriff  was  here  not  simply  disposing  of  a 

question  regarding  the   mode   of   proof,   but  he  was 

i^sfusing  to  entertain  an  action  competently  before  him, 

ttpon  a  ground  which  was  in  effect  declining  his  juris- 

^ction.      Judex    tenetur    impertiri  judicium    suum. 

^<Mmdys  and  Mandatory  v.  Lowden  and  Rowe,  High 

Court,  Nov.  20,  1874,  Couper,  vol.  iiL  p.  43  ;  Dick  v. 

^^he  Great    North    of  Scotland  Railway    Company, 

A^berdeen,  Oct  8,  1860,  Irv.,  vol.  iii.  p.  616 ;  The  Act 

^f  Gea  II.  (20  Geo.  IL,  c.  43,  section  34)  is  repealed  by 

tl^e  22d  section  of  the  Sheriff  Court  Act  of  1853  (16 


^^•llyprovided  for'  [see  sect  xxiv.],  *to  remove  from  the  Sheriff-Court, 
o»  to  bring  under  review  of  the  Court  of  Session,  or  of  the  Circuit  Court 
^  JnsticiAry,  or  of  any  other  court  or  tribunal  whatever,  by  advoca- 
^^o^  appeal,  suspension  or  reduction,  or  in  any  other  manner  of  way, 
^y  cause  not  exceeding  the  value  of  £25  sterling,  or  any  interlocutor, 
J^Hlgmeiit^  or  decree  pronounced,  or  which  shall  be  pronounced  in  such 
'^ttae  by  the  Sheriff' 

Section  26  extends  the  small  debt  jurisdiction  of  the  Sheriff  by 
I'^'i^tiding  that  the  words  twelve  pounds  shall  be  substituted  for  £8, 
^  8d.  in  the  SmaU  Debt  Act,  1  Vic,  c.  41  (1837). 
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1883.     and  17  Vic,  c.  80),  consequently  there  is  no  remedy 

N^.     this  Bill  is  incompetent ;  for  there  is  no  power  of  revi< 

V.       in  the  Court  of  Session.     And  as  there  must  be  po^ 

!!!Lin  some  Court  to  compel  an  inferior  judge  to  do  1 

Pe&7°i^  duty,  that  power  must  be  in  the  Court  of  Justiciai 
^^'  ^^'  The  Bill  is  therefore  competent.  And  upon  the  meri 
Suspenaioii.  ^^  contend  that  the  defences  set  up  to  the  action  in  t 
Sheriff  Court  were  perfectly  relevant.  The  refusal  1 
the  Sheriff-substitute  to  allow  the  cause  to  be  referr 
to  the  pursuer's  oath  on  the  ground  of  these  bei 
irrelevant  was  therefore  incompetent  and  illegal  Die 
son  upon  evidence,  p.  916. 

Lord  Craighill. — ^The  grounds  on  which,  accordu 
to  the  argument  submitted  at  the  bar  for  the  complain 
suspension  of  the  interlocutors  and  charge  prayed  i 
ought  to  be  granted  were-^First,  that  the  Sheriffs  ha^ 
refused  to  exercise  their  jurisdiction  ;  and.  Secondly,  tiu 
the  High  Court  of  Justiciary  being  vested  with  tl 
power  to  compel  inferior  judges  to  do  their  duty,  ougl 
to  grant  the  remedy  for  which  the  complainer  asks.  C 
the  assumption  that  this  Court  has  jurisdiction  in  8a< 
a  case,  I  am  of  opinion  that  there  is  no  ground  whatev 
for  its  exercise  on  the  present  occasion,  because  tl 
Sheriffs,  aa  appears  from  the  proceedings,  did  not  refii 
to  exercise  their  jurisdiction,  but  applied  their  nmn 
to  the  questions  submitted  to  them,  and  gave  th 
judgment,  which  according  to  their  views  of  the  &c1 
and  the  law  of  the  case,  ought  to  be  pronounced.  Th« 
may,  or  they  may  not  have  erred  in  their  decision ;  b 
even  if  they  did  err,  their  decisions  are  final. 

This  view  of  the  matter  renders  it  imnecessary  for  " 
to  give  an  opinion  on  the  question  of  this  Court's  jua 
diction  in  civil  matters  ;  and  I  am  glad  I  am  relieved 
this  necessity,  because  this  question,  which  is  of  t 
very  highest  importance,  was  imperfectly  argued  at  tl 
hearing  of  the  suspension.  The  case  of  Dick  v,.  Th 
Great  North  of  Scotland  Railway  Corn/pany^  and.th 
case  of  Sandys  and  Mandatory  v.  Lowden  and  Bm 
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were  referred  to  as  if  they  were  decisive  of  the  contro-  1883. 
versy;  but  it  appears  to  me  that  these  decisions  only  N^Tis. 
touched  a  fringe  of  the  question  which  was  raised  for        v. 

judgment     There   are   many  more   authorities   in   the ^ 

books  on  the  subject  than  those  which  were  quoted,^  and  ^?b.  7°iISd 
it  will  be  unfortunate  if,  when  the  time  comes  when  the    ^^'  ^^' 
question  referred  to  must  be  determined,  there  is  not  a  S'^'i*'*^'*- 
more  exhaustive  argument  presented  to  the  Court  than 
that  with  which  this  Suspension  has  been  supported. 

I  may  add  that  had  it  been  necessary  for  me  to  ex- 
press an  opinion  on  the  question  of  jurisdiction  in  order 
that  I  might  give  judgment  in  this  cause,  my  present 
persuasion  is  that  I  would  have  concurred  in  that  which 
is  about  to  be  delivered  by  Lord  Young,  but  for  the 
reason  explained  at  the  outset  my  opinion  on  that  point 
is  reserved. 

Lord  Young. — I  am  of  the  same  opinion,  but  I  am 
irather  inclined  to  put  my  judgment  upon  the  want  of 
jurisdiction,   for   I    am   of  opinion   that  we    have   no 
jurisdiction  to   consider  this   civil  appeal.      Unless  a 
etetute  gives  vs  such  jurisdiction-the  exceptional  juris- 
Action  of  review  in  civil  cases — we  have  none.     That 
lias  been  done  by  statute  in  a  variety  of  cases,  but  this 
is  clearly  not  one  of  them.     There  is  no  appeal  in  such  a 
case    to   the   Circuit   Court  if   it    occurs  beyond  the 
Lothians,  and  therefore  in  a  case  within  the  Lothians 
there  is  no  a^ppeal  to  this  Court.     There  is  no  ground  in 
any  statute  for  suggesting  that  we  have  here  such  a 
jurisdiction.     It  is  said  that  the  Sheriff  refused  to  exer- 
cise his  jurisdiction,  and  that  this  Court  has  an  inherent 
power  to  compel  all  inferior  judges  to  exercise   their 
proper  jurisdiction.     I  cannot  assent  to  that  unless  with 

^  Act  1672,  c.  16,  Scots  Acts,  voL  ii.,  p.  492 — *Act  concerning 
the  regulation'  of  Judicatories' ;  20  Geo.  II.,  c.  43,  sec.  40 — Heritable 
Jurisdiction  Act;  54  Geo.  III.,  c.  67,  sec.  5 — Act  *for  allowing 
appeals  to  the  Circuit  Courts  in  Civil  Cases';  Bankton,  iv.,  9,  4  ; 
Hume,  ii,  10 ;  Ersk.,  I,  3,  20,  and  24 ;  Stewart  v.  McGregor  ^  Son, 
Aberdeen,  Sep.  23,  1868 ;  Couper,  vol.  i.,  p.  92. 

VOL.  V.  Q 
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1888.     this  limitation — in    criminal    matters.      We  have  i 

NoTm.     power  to  interfere  to  compel  civil  courts  to  exercise  the 

9.        civil  jurisdiction.     That  belongs  to  the  Supreme  Ci^ 

Court.     The  argument  indeed  which  was  pressed  upc 


p!^?!Sd  us  was,  that  as  the  Legislature  has  forbidden  all  resort  i 

^^'  ^^'    the  Supreme  Civil  Court,  therefore  the  appellants  are  I 

Stupeoiioii.  eomnion  law  entitled  to  come  for  redress  to  the  Supren 

Criminal  Court     I  cannot  sustain  such  an  argumen 

and  I  am  therefore  prepared  to  put  my  judgment  on  tl 

ground  that  there  is  no  jurisdiction  in  this  Court 

It  is  perhaps  a  little  illogical  to  say  that  we  have  i 
jurisdiction,  and  yet  to  dispose  of  the  Case  on  the  meri 
— ^to  say  that  we  are  of  opinion  that  the  Sheriflf  has  doi 
rightly,  while  we  say  that  we  have  no  power  to  consid 
his  judgment.  That  objection  may  be  hypercritical,  ho"! 
ever,  and  I  substantially  concur  in  the  judgment  pr 
posed. 

LoBD  Justice-Clerk. — I  have  no  difficulty  in  react 
ing  the  result  of  Lord  Craighill  s  opinion,  without  an; 
reference  to  the  question  of  jurisdiction.  It  is  said  tha 
this  appeal  is  competent,  because  it  is  taken  in  a  cas 
where  the  Sheriflf  has  refused  to  exercise  his  jurisdictioi 
But,  in  my  opinion,  there  is  no  relevant  averment  hei 
that  the  Sheriflf  did  so  refuse.  All  that  the  defender  sa} 
the  Sheriflf  did  was  to  refuse  to  refer  the  matter  to  h 
oath ;  all  that  happened,  in  my  view  of  the  case,  wi 
that  there  was  a  flaw  in  the  procedure,  and  the  Sheri 
dismissed  the  action  on  that  ground. 

I  do  not  think  it  is  necessary  to  give  any  opinion  c 
the  question  as  to  whether  we  have  power  in  this  Cott 
to  interfere  with  a  civil  Judge  who  refuses  to  exercise  h 
jurisdiction.  The  question  is  not  new.  It  has  oft 
been  the  subject  of  argument,  as  well  as  of  somewb 
conflicting  authority.  I  wish,  however,  to  resen 
entirely  my  opinion  on  it,  as  it  does  not  arise  here. 

The  following  was  the  Interlocutor  : — 

*  Edinburgh^  \ith  March  1883. — Having  considere 
this  Bill,  and  heard  counsel  for  the  parties  :  Refuse  tii 
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Bill :  Find  the  Respondent  entitled  to  expenses,  which  1883. 
modify  to  seven  guineas,  for  which  and  one  guinea  as  the  NoTaa 
dues  of  extract,  decern  against  the  complainer.' 


Agent  for  the  Suspender— Abraham  Nivison,  S.S.G. 
Agent  for  the  Respondent— W.  CovsJDTSK^  S.S.C. 


V. 

Chahners. 

High  Court, 

Feb.  7  and 

Mar.  14. 

Suspension. 


Present, 

The  Lord  Justioe-Clerk. 

Lords  Touno  and  Craighill. 

James  Craig,  Appellant — /.  P.  B,  Robertson  and  W.  C.  Smith. 

AGAINST 

Donald  M*Phbb,  Eespondent — Mackintosh  and  Lang, 

Weights  and  Measures — Statute  41  and  42  Vio.,  c.  49,  seos.  19, 
22,  24,  29,  and  73  (Weights  and  Measures  Act,  1878)— Public 
House — Statute  38  and  39  Vic,  o.  62,  seos.  2  and  3  (Summary 
Prosecutions  Appeals  Act,  1876) — Appeal. — ^The  73d  section  of 
the  Weights  and  Measures  Act  of  1 878  enacts  that  '  an  appeal 
against  a  conviction  under  this  Act  in  Scotland  shall  be  to  the 
Court  of  Justiciary  at  the  next  Circuit  Court,  or,  where  there  are  no 
Circuit  Courts,  to  the  High  Court  of  Justiciary  at  Edinburgh,  and  not 
otherwise,  and  such  appeal  shall  be  made  under  the  rules,  limitations, 
and  conditions*  of  the  Act  abolishing  heritable  jurisdictions. — 
Held  that  this  enactment  could  not  be  read  as  excluding  appeals  on 
questions  of  law,  under  the  3d  section  of  the  Summary  Prosecutions 
Appeals  Act  of  1875,  for  the  opinion  of  the  High  Court. 

A  licensed  spirit-dealer  was  in  the  habit  of  using  glass  vessels  of  three 
sizes,  none  of  them  imperial  measures,  or  represented  to  be  such, 
in  supplying  threepence  worth,  sixpence  worth,  or  one  shilling's 
worth  of  whisky,  as  the  case  might  be,  when  a  demand  in  that  way 
was  made  by  customers.  No  other  quantity,  such  as  twopence 
worth  or  fivepence  worth,  was  supplied  to  customers  in  these  vessels. 
— Held  that  this  was  not  a  sale  by  measure  within  the  sense  of  the 
Weights  and  Measures  Act,  1878,  and  a  conviction  under  the  29th 
section  of  that  Act  qiiashed, 

James  Craig,  licensed  spirit-dealer,  Glasgow,  was,  on 
2d  February  1883,  charged  in  the  Southern  Police  Court, 
Glasgow,  on  a  complaint  under  the  '  Summary  Jurisdic- 
tion (Scotland)  Acts,  1864  and  1881/  at  the  instance  of 


No.  29. 
Craig 

V, 

MThee. 
Elfish  Court, 


't 


ar.  14. 


Appeal. 
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1883.     Donald   MThee,  procurator-fiscal,   with  having   *been 

NoTab.     guilty   of    an    oflfence   within   the   meaning    of    "The 

T^     Weights   and    Measures  Act,    1878,''   particularly  sec- 

tion   24    (2)    thereof,   in   so   far  as,    on  or  about  the 

High  Court,  ' 

Mar.  14.  "" 

(1)  Statute  4 1  and  42  Vic,  c.  49  (Weights  and  Measures  Act,  1878). 

ppeai.  Section  19: — *  Every  contract,  bargain,  sale,  or  dealing,  made  or 
had  in  the  United  Kingdom,  for  any  work,  goods,  ware,  or  merchan- 
dise, or  other  thing  which  has  been,  is  to  be  done,  sold,  delivered, 
carried,  or  agreed  for  by  weight  or  measure,  shall  be  deemed  to  be 
made  and  had  according  to  one  of  the  imperial  weights  or  measures 
.  ascertained  by  the  Act,  or  to  some  multiple  or  part  thereof,  and  if  not 
so  made  or  had  shall  be  void ;  and  all  tolls  and  duties  charged  or  col- 
lected according  to  weight  or  measure,  shall  be  charged  or  collected 
according  to  one  of  the  imperial  weights  or  measures  ascertained  by 
this  Act,  or  to  some  multiple  part  ther^f. 

'  Such  contract,  bargain,  sale,  dealing,  and  collection  of  tolls  and 
duties  as  is  in  this  section  mentioned,  is  in  this  Act  referred  to 
under  the  term  "  trade." 

'  "No  local  or  customary  measures,  nor  the  use  of  the  heaped  measure, 
shall  be  lawfuL  • 

'  Any  person  who  sells  by  any  denomination  of  weight  or  measure 
other  than  one  of  the  imperial  weights  or  measures,  or  some  multiple 
part  thereof^  shall  be  liable  to  a  fine  not  exceeding  forty  shillings  for 
every  such  sale.' 

Section  22 : — '  Nothing  in  this  Act  shall  prevent  the  sale,  or 
subject  a  person  to  a  fine  under  this  Act,  for  the  sale  of  an  article  in 
any  vessel,  where  such  vessel  is  not  represented  as  containing  any 
amount  of  imperial  measure,  nor  subject  a  person  to  a  fine  under  this 
Act  for  the  possession  of  a  vessel,  where  it  is  shewn  that  such  vessel 
is  not  used,  nor  intended  for  use  as  a  measure.' 

(2)  Section  24 : — *  Every  person  who  uses,  or  has  in  his  possession  for 
use  for  trade,  a  weight  or  measure  which  is  not  of  the  denomination 
of  some  Board  of  Trade  standard,  shall  be  liable  to  a  fine  not  exceed- 
ing £5,  or,  in  the  case  of  a  second  offence,  £10,  and  the  weight  or 
measure  shall  be  liable  to  be  forfeited.' 

(3)  Section  29  : — *  Every  measure  and  weight  whatsoever  used  for 
trade  shall  be  verified  and  stamped  by  an  inspector  with  a  stamp  of 
verification  under  this  Act.' 

'  Every  person  who  uses,  or  has  in  his  possession  for  use  for  trade, 
any  measure  or  weight  not  stamped  as  required  by  this  section,  shall 
be  liable  to  a  fine  not  exceeding  £5,  or,  in  the  case  of  a  second 
offence,  £10,  and  shall  be  liable  to  forfeit  the  said  measure  or  weight, 
and  any  contract,  bargain,  sale,  or  dealing  made  by  such  measure  or 
weight  shall  be  void.' 
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28th  day  of  December   1882,  the  said  James   Craig,  1883. 

within  the  spirit  shop  or  other  premises  situated  at  or  NoTaQ. 

near  No.  120  Crookston  Street,  aforesaid,  used,  or  had  ^^ 

in  his  possession  for  use  for  trade,  six  or  thereby  glass  *    ^ 


measures  which  were  not  of  the  denomination  of  some  ^^PT*^^' 
Board  of  Trade  standard :  Or  otherwise,  the  said  James    Appeal. 
Craig  has  been  guilty  of  a  contravention  of  section  29  of 
the  last-mentioned  Act  [see  note  (3),  p.  244],  in  so  far  as, 
time  and  place  before  libelled,  he  did  use,  or  have  in  his 

(4)  Section  73. — *  An  appeal  against  a  conviction  under  this  Act 
in  Scotland  shall  be  to  the  Court  of  Justiciary  at  the  next  Circuit ' 
Court,  or,  where  there  are  no  Circuit  Courts,  to  the  High  Court  of 
Justiciary  at  Edinburgh,  and  not  otherwise,  and  such  appeal  may  be 
made  in  the  manner  and  under  the  rules,  limitations,  and  conditions 
contained  in  the  Act  of  the  twentieth  year  of  the  reign  of  King  George 
the  Second,  chapter  43,  entituled,  ''An  Act  for  taking  away  and 
abolishing  heritable  jurisdictions  in  Scotland,"  or  as  near  thereto  as 
circumstances  admit.  .  .  .' 

(5)  Statute  38  and  39  Vic,  c.  62  (The  Summary  Prosecutions 
Appeals  Scotland  Act,  1875). 

Section  2  enacts,  inier  alia,  that  the  term  '  cause'  means  and  includes 
every  proceeding  which  may  be  brought  under  the  Summary  Procedure 
Act,  1864,  and  every  other  summary  proceeding  for  the  prosecution  of 
an  ofiFence,  or  the  recovery  of  a  penalty  competent  to  be  taken  before 
an  inferior  Judf?e. 

(6)  Section  3. — *  On  an  inferior  Judge  hearing  and  determining 
any  cause,  either  party  to  the  cause  may,  if  dissatisfied  with  the 
Judge's  determination  as  erroneous  in  point  of  law,  appeal  there- 
against,  notwithstanding  any  provision  contained  in  the  Act  under 
which  such  cause  shall  have  been  brought  excluding  appeals  against  or 
review  in  any  manner  of  way  of  any  determination,  judgment,  or 
conviction  or  complaint  under  such  Act,  by  himself  or  his  agent 
applying  in  writing  within  three  days  after  such  determination  to  the 
inferior  Judge  to  state  and  sign  a  case,  setting  forth  the  facts  and  the 
grounds  of  such  determination,  for  the  opinion  thereon  of  a  superior 
Court  of  law  as  hereinafter  provided.* 

(7)  Statute  44  and  45  Vic,  c  33  (The  Summary  Jurisdiction  Act, 
1881). 

Section  9,  sub. -sec  4: — *In  all  cases  where  an  appeal  is  com-' 
petent,  it  shall  be  in  the  power  of  Court  of  appeal,  on  the  application 
of  either  party,  and  on  such  terms  as  to  the  Court  shall  seem  fit,  to 
amend  the  Case,  and  all  appeals  from  proceedings  under  the  Summary 
Jurisdictions  Acts  shall  be  taken  to  the  High  Court  of  Justiciary  at 
Edinburgh,  or  on  Circuit.' 
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1883.  possession  for  use  for  trade,  said  six  or  thereby  glass 

NoTii).  measures  which  were  not  verified  and  stamped  with  a 

^^  stamp  of  verification  under  said  Act,   said  alternative 

MThee.  Qg-^j^^^gg  being  in  contravention  of  "The  Weights  and 


^g^^^Y*'  Measures  Act,  1878,"  sections  24  and  29  aforesaid,  and 
^^^     such  alternative  ofience  is  the  first  ofilence,'  whereby  the 
accused  became  liable  in  the  penalties  set  forth  in  the 
Act 

Craig  pleaded  not  guilty,  but  was  convicted  of  the 
alternative  ofience  charged  under  section  29  of  the 
statute,  and  was  fined  2s.  6d.,  with  the  alternative  of 
two  days'  imprisonment,  the  glass  measures  being 
declared  to  be  forfeited. 

He  took  a  Case,  under  section  3  of  the  Summary  Pro- 
secutions Appeals  (Scotland)  Act,  1875,  for  the  opinion 
of  the  High  Court  of  Justiciary. 

The  Case  stated  that  *  at  the  trial  it  was  proved  by  the 
inspector  of  weights  and  measures  and  his  assistant  that 
the  six  glass  vessels  or  measures  referred  to  in  the  com- 
plaint were  found  on  a  shelf  in  the  appellant's  shop, 
alongside  other  ordinary  utensils  used  for  the  purposes 
of  his  trade,  and  were  seized  by  the  inspector.  On  being 
afterwards  tested,  they  were  found  to  be  all  more  or  less 
deficient  in  capacity,  as  compared  with  standard  measures 
verified  under  the  Act,  and  they  were  neither  stamped 
nor  verified.  ...  It  was  proved  by  the  appellant's 
witnesses,  his  two  salesmen,  that  the  glass  vessels,  or 
measures  referred  to  and  produced  were  used  in  the 
shop  in  supplying  threepence  worth,  sixpence  worth,  or 
one  shilling's  worth  of  the  best  whisky,  as  the  case  might 
be,  when  asked  for  in  that  way  by  customers,  which  was 
frequently  done,  but  that  no  other  quantity,  such  as 
twopence  or  fivepence  worth,  was  supplied  to  customers 
in  these  glass  vessels.  It  was  not  proved,  however,  that 
'when  threepence,  sixpence,  or  one  shilling's  worth  of 
whisky  was  supplied  in  this  way  to  customers  that  the 
glass  vessels  into  which  the  whisky  was  put  and  handed 
to  the  customer  were  represented  by  the  appellant  or 
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his  salemen    as    containing    any  amount  of  imperial     ^883. 
measure.'  ^?^- 

Craig 

The  question  for  the  opinion  of  the  Crown  was: — *  Has      ^^ 
the  appellant  been  properly  convicted  under  the  statute?' 


i      A        ./  ^  HiflrhCourty 

Mackintosh  and  Lang,  for  the  respondent,  objected  Mar.  14. 
to  the  competency  of  the  appeal. — We  contend  that  App«ai. 
section  73  of  the  Weights  and  Measures  Act,  1878,  [see 
note  (4),  p.  245]  excludes  the  application  to  prosecutions 
under  that  Act  of  section  3  of  the  Summary  Prosecutions 
Appeals  Act  of  1875  [see  note  (6),  p.  245].  The  Act  of 
1878  is  subsequent  in  date  to  that  of  1875,  and  it  must 
be  held,  therefore,  to  have  been  passed  with  all  the 
provisions  of  the  Act  of  1875  in  view ;  yet  there  is  in 
the  Act  of  1878  an  express  exclusion  of  all  review,  except 
as  provided  in  the  73d  section  [see  note  (4),  p.  245]  and 
under  that  section  an  appeal  to  the  High  Court  on  a 
Case  stated  is  incompetent.  The  Summary  Jurisdiction 
Act  of  1881,  it  is  quite  true,  gives  a  right  of  appeal 
either  to  the  Circuit  Court  or  to  the  High  Court,  but 
only  in  *  cases  where  an  appeal  is  competent*  [see  note  (7), 
p.  245].  Here;  however,  an  appeal  is  not  competent, 
for  the  question  is  not  one  of  jurisdiction  merely — it  goes 
a  great  deal  deeper.  Section  73  of  the  Weights  and 
Measures  Act  excludes  all  appeal  except  on  the  grounds 
set  forth  in  the  Act  20  Geo.  XL,  cap.  43,  abolishing 
heritable  jurisdictions,  i.e.,  it  excludes  appeals  on  the 
merits  ;  but  the  appeal  attempted  here  is  on  the  merits, 
and  therefore  is  incompetent. 

Robertson  and  Smith,  for  the  appellant. — The  appeal 
is  competent.  There  is  in  the  Act  of  1878  no  express 
exclusion  of  the  right  of  appeal  under  section  3  of  the 
Act  of  1875,  and  no  reason  for  implying  such  an  exclu- 
sion. The  prosecution,  as  the  complaint  bears,  is  brought 
under  the  Summary  Jurisdiction  (Scotland)  Acts  of  1864 
and  1881  ;  it  is  therefore  a  *  cause'  [see  note  (5),  p.  245] 
in  the  sense  of  the  Act  of  1875,  section  3  of  which 
applies  to  *  any  cause '  [see  note  (6),  p.  245].  But,  even 
if  section  73  of  the  Act  of  1878  were  held  to  repeal  the 
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1883.  3d  section  of  the  Act  of  1875  as  regards  prosecutioiM 
nTw.  under  the  Act  of  1878,  that  3d  section  is  re-enacted  bj 
.  V.  section  9,  subsection  4  [see  note  (7),  p.  245],  of  the  Sum* 
mary  Jurisdiction  Act,  1881,  which  distinctly  providei 


iKr.  u^'  that  *  all  appeals '  may  either  come  here  or  go  to  the 
Appeal"  Circuit  Court  Besides,  section  73  applied  only  tc 
appeals  against  a  conviction,  and  consequently,  if  the 
respondent  is  right  in  his  construction,  this  anomalous 
result  will  follow,  that  a  convicted  person,  being  bound 
by  the  restrictions  of  section  73,  had  a  very  limited  right 
of  appeal,  whereas  the  prosecutor,  if  unsuccessful  in 
obtaining  a  conviction,  might  come  here  under  section  3 
of  the  Act  of  1875.     Such  a  contention  is  untenable. 

Lord  Justice- Clerk. — I  do  not  think  that  this  appeal 
is  excluded  by  the  terms  of  Tthe  Weights  and  Measures 
Act  of  1878. 

The  Summary  Prosecutions  Appeals  Act  of  1875 
introduced  a  right  of  appeal  on  a  Case  stated  for  the 
opinion  of  the  Court  on  questions  of  law  in  all  causes  in 
the  sense  of  the  Act,  without  reservation,  and  it  is 
admitted  that,  if  this  Weights  and  Measures  Act  hac 
been  passed  before  the  Act  of  1875,  this  appeal  wouI« 
unquestionably  have  been  competent,  notwithstandinu 
any  clause  to  the  contrary  contained  in  the  Weights  ai^ 
Measures  Act.  But  the  Weights  and  Measures  Act  w« 
passed  in  1878,  and  it  contains  a  clause  providing  th^s 
appeals  against  convictions  shall  be  taken  to  the  Circua 
Court,  and  not  otherwise ;  and  it  is  said  that  ttn 
excludes  all  appeals  except  appeals  to  the  Circuit  Coa:s 
But  it  is  plain  that  this  can  apply  only  to  appeals  c 
grounds  which  may  competently  be  entertained  on  Circii.i 
it  cannot  apply  to  appeals  against  the  inferior  Judge 
determination  as  being  erroneous  in  point  of  law,  whic 
are  not  competent  on  Circuit.  I  quite  concede  that  if  i 
such  a  statute  as  that  with  which  we  are  here  dealing  ^ 
had  been  specially  provided  that,  notwithstanding  th 
general  Act  of  1875,  no  appeal  should  lie  except  to  th 
Circuit  Court — if  this  had  been  provided  in  very  ex 
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tenns — then  this  Court  would  have  been  bound  to  give  1883. 

effect  to  that  provision.     But  I  think  that  the  words  of  jiZ^d. 

this  clause  do  not  in  the  least  lead  to  that  result.    I  think  v.  ^ 

that  the  Act  of  1875  has  full  operation  in  regard  to  this  ^ 


statute,  and  in  regard  to  aU  statutes  of  a  simUar  descrip-  ^i^u^ 
tion,  unless  they  contain  an  exclusion  of  the  clause  in  xppeau 
the  general  Act  very  much  more  express  in  its  terms 
than  what  we  have  here.  The  policy  of  the  Act  of  1875 
is  manifest.  Its  object  is  to  enable  the  Court  to  correct 
deviations  in  law  on  the  part  of  the  inferior  Judge, 
although  there  may  be  no  ground  of  appeal  in  accordance 
with  the  previously  existing  forms,  and  I  think  we 
should  be  hindering  the  proper  and  legitimate  effect  of 
this  provision  were  we  to  deny  the  right  of  appeal  here, 
merely  because  appeals  against  convictions  are  directed 
to  be  taken  to  the  Circuit  Court  in  cases  in  which  it  is 
not  desired  to  show  that  the  determination  of  the  inferior 
Judge  is  erroneous  in  point  of  law.  That  provision 
applies  to  appeals  against  convictions  only ;  it  says 
nothing  about  acquittals;  but  the  Act  of  1875  is  more 
general  in  its  scope,  and  entitles  either  party  to  appeal 
against  the  determination  of  the  inferior  judge,  and  so 
to  obtain  the  opinion  of  this  Court  on  a  question  of 
law. 

On  the  whole  matter,  therefore,  I  think  that  our 
jurisdiction  is  not  excluded,  and  that  this  appeal  is 
competent. 

Lord  Young. — I  am  of  the  same  opinion,  and  on  the 
same  grounds. 

The  Act  of  1875,  under  which  this  Case  is  presented 
to  us  for  our  opinion,  provides  that  a  Case  may  be  so 
presented  for  our  opinion  where,  *  on  an  inferior  Judge 
hearing  and  determining  any  cause,  either  party  to  the 
cause  may,  if  dissatisfied  with  the  Judge's  determination 
as  erroneous  in  point  of  law,  appeal  thereagainst,  not- 
withstanding any  provision  contained  in  the  Act  under 
which  the  cause  shall  have  been  brought  excluding 
appeals.'      Now,  that  is  a  peculiar  provision — I  mean 
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1883.    we  had  no  such  thing  in  our  practice  before  this  Act 

NoTa.     We  were  familiar  before  that  with  appeals  upon  the  ground 

^*      of  irregularity  of  procedure,  and  also  with  appeals— 

!!l.  which,  however,  were  generally  excluded,  although  ii 

^iS£-?i^'  some  cases  they  were  allowed — upon  the  proper  meritt 
^ppej^L     of  the  cause  :  but  where  the  jurisdiction  of  the  inferioi 
Court  was  well  founded,  and  the  proceedings,  including 
the  conviction  or  the  acquittal,  were  regular,  and  review 
upon  the  merits  was  excluded,  there  was  no  possibility 
of  interposing  to  remedy  erroneous  views  of  the  law,  how- 
ever suspicious  we  might  be  that  such  erroneous  views 
lurked  in  the  mind  of  the  inferior  Judge  ;  and  the  provi- 
sion of  the  Act  of  1875,  which  permitted  either  party  U 
obtain  a  Case  stated  with  reference  to  a  question  of  law 
was  intended  for  the  very  purpose  of  enabling  the  Court 
to  remedy  any  such  error  lurking  in  the  mind  of  th( 
inferior  Judge,  or  hidden  in  the  proceedings.     Now,  the 
the  Act  of  1875  itself  defines  the  word  *  cause,'  to  mean 
'  every  proceeding  which  may  be  brought  under   the 
Summary  Procedure  Act,  1864,  and  every  other  sum- 
mary proceeding  for  the  prosecution  of  an  offence  ox 
recovery  of  a  penalty  competent  to  be  taken  before  a^ 
inferior  Judge.'     These  words  are  not  limited  to  prosGi 
cutions  for  offences  created  prior  to  1875  by  statute  q 
otherwise.      They  apply  to  subsequent  as  well  as  f^ 
prior  statutes.     Any  summary  proceeding  for  the  pross 
cution  of  an  offence  or  the  recovery  of  a  penalty  whi-  ^ 
may  be  brought  before  an  inferior  Judge  is  include 
although  the  particular  statute  under  which  it 
place  may  have  been  passed  in  the  last  session  of  Par! 
ment.     Therefore,  prima  faciei  the  provisions  of  sect-do 
3  to  which  I  have  referred  will  regulate  prosecutLoiu 
under  subsequent  as  well  as  under  prior  statutes,  ajod 
among  these  provisions  is  that  declaring  the  section  to 
be  applicable,  notwithstanding  any  provision  contained 
in  the  Act  under  which  the  cause  has  been  brought 
excluding  appeals  in  any  manner  of  way.     That  also  is, 
prima  facie,  applicable  to  subsequent  as  well  as  to  pria* 
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statutes.     The  reason  of  the  thing  applies  to  subsequent  1883. 

statutes    containing    such    general    clauses    excluding  N^lb. 

appeals  as  well  as  to  prior  statutes.     The  Legislature  did  v!^ 

not   do   anything  inconsistent  with  the  policy  of  the  ^ 


clause  excluding  appeals  when  they  said  that  there  should  ^J^PTl^ 
bG  an  appeal  in  order  to  disclose  any  error  in  law  which  j^^^q^ 
xmight  be  lurking  in  the  Judge's  mind.  The  policy  of  the 
Hiegialature  is  to  allow  either  party  who  thinks  he  has 
detected  an  error  in  law  in  the  Judge's  mind  to  ask  him 
state  a  Case  in  such  a  maimer  as  to  show  what  his 
was,  and  to  state  it  for  the  opinion  of  this  Court, 
course  it  was  competent  for  the  Legislature  to  say 
"that  this  provision  should  not  apply  in  any  particular 
case,  but  the  introduction  of  a  general  clause  excluding 
appeals,  such  as  clause  3  itself  contemplated — and  that 
^  all  we  have  got  here — is  not  a  clause  of  that  descrip- 
tion, and  does  not  exclude  the  policy  and  the  intention 
^f  the  provisions  of  the  Act  of  1875.  Therefore  I  am  of 
opinion  that  this  objection,  which  is  very  technical, 
^though  thoroughly  intelligible,  is  not  well  founded. 

liORD  Craighill. — I  am  of  the  same  opinion.  I  do 
^ot  think  it  was  in  the  contemplation  of  the  Legislature 
^^l^t  the  provisions  of  the  Weights  and  Measures  Act 
^xxould  derogate  from  the  general  provisions  of  the  Sum- 
mary Prosecutions  Appeals  Act,  and  I  do  think  that  the 
PiXvisions  of  the  Act  which  was  passed  in  1878  left  un- 
^iiched  those  of  that  which  was  passed  in  1875  as 
i^egards  the  right  of  appeal.  I  think  no  other  interpre- 
tation can  be  put  on  the  clauses  when  read  together. 
The  position  of  matters  as  it  stands  seems  to  me  practi- 
^^ally  to  be  this — There  are  certain  well  recognised 
grounds  of  appeal  which  are  competent  to  be  taken  in 
the  Circuit  Court,  and  to  these  the  provisions  of  the  Act  of 
^1  1878,  directing  the  appeal  to  be  taken  to  the  Circuit 
Court,  and  to  this  Court  only  when  there  is  no  Circuit 
ijA  ^^  are  applicable.  But  the  appeal  allowed  by  the 
j^  I  Act  of  1875  is  an  appeal  on  a  question  of  law  stated  by 
^e  inferior  Judge  in  a  special  Case,  and  it  is  an  appeal 
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1883.     for  the  opinion  of  this  Court,  not  of  the  Circuit  Conr 

No.  29.     and  consequently  it  is  a  right  of  appeal  which  it  appeal 

V.        to  me  is  left  untouched  by  the  Act  of  1878.     Beside 

M'Phee.  . 

the  clause  in  the  Act  of  1878  deals  with  appeals  agaiiu 

Mar.  14.  couvictious  ouly ;  and  to  hold  that  the  right  of  appefl 
Appeal  against  convictions  is  limited  to  the  grounds  which  ma; 
competently  be  entertained  by  the  Circuit  Court  wouL 
be  to  carry  the  words  of  the  Act  of  1878  too  £ar.  I 
would  be  a  strange  result  if  an  appeal  on  a  Case  statei 
were  competent  to  the  prosecutor  and  incompetent  t 
the  accused.  I  concur,  therefore,  in  the  judgment  whic 
your  Lordship  proposes,  and  I  think  it  would  be 
matter  for  regret  had  the  Court  been  compelled  to  com 
to  any  other  conclusion. 

The  Court  therefore  sustained  the  competency  of  th 
appeal,  and  proceeded  to  hear  the  case  on  the  merits. 

Robertson  and  Smith  for  the  appellant. — ^The  con 
viction  here  is  for  a  contravention  of  the  29th  section  o 
the  Weights  and  Measures  Act, — ^for  having  vessels  usa 
as  measures  for  trade  not  verified  and  stamped  as  thea 
provided  for.  The  question  is  important,  as  the  use 
these  vessels  is  universal  in  the  trade.  They  are  used  £5 
sales  by  price  and  not  as  a  measure  of  capacity.  SectLc 
29  (p.  244)  applies  to  measures  of  capacity  used  15 
trade,  that  is  to  say,  which  are  used  for  sales  by  measun 
Such  measures,  of  course,  require  to  be  stamped  an< 
verified.  But  there  is  nothing  illegal  in  using  or  having 
in  one's  possession  unstamped  vessels  which  are  used  im 
trade  for  containing  or  even  selling  therefrom  money^ 
worth,  so  long  as  the  vessels  are  not  represented  as  being 
a  measure  of  capacity.  The  public  are  in  no  way  de- 
ceived, and  require  in  no  way  to  be  protected  in  the  case 
of  such  sales.  The  transaction  is  a  voluntary  one,  anC 
the  customer's  eye  is  his  protection.  The  transactions 
referred  to  in  section  19  [see  footnoote  (1),  p.  244],  anddifl 
expression  ^for  tcsefor  trade '  in  the  subsequent  sectioiu9 
have  reference  only  to  sales  by  measure.  The  expression 
for  use  for  trade  means  use  for  trade  as  an  imperii 
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measure.  There  is  nothing  inconsistent  with  the  statute  1S83. 
in  keeping  vessels  for  the  purpose  of  trade,  no  matter  of  NoTa. 
what  capacity^  if  they  are  not  represented  to  be  measures        «. 

of  capacity,  and  the  sale  in  which  they  are  used  is  not  a . 

ale  by  measure.     The  22nd  section  of  the  Act  specially    jLr.  14. ' 
excepts  from  its  operation  such  sales.    It  provides  [reads,    Appeal 
see  footnote  (1),  p.  244j. 

Mackintosh  and  Lang  for  the  respondent — The  Case, 
which  is  a  test  Case,  in  reality  raises  the  question  whether 
the  provisions  of  the  Weights  and  Measures  Act,  1878, 
tte  to  be  effectual  for  their  purpose.     The  object  of  that 
statute  was  not  only  to  prevent  fraud,  but  also  to  secure 
nniformity  in  the  use  of  weights  and  measures  through- 
oat  the  country  by  enforcing  the  use  of  recognised  ascer- 
tained quantities  in  the  shape  of  imperial  weights  and 
ii^easares,  and  by  forbidding  the  use  of  all  others,  and 
especially  of  such  old  local  and  customary  measures  as 
the  mutchkin  and  half  mutchkin.     The  glass  vessels 
'^I'e  complained  of  were  no  doubt  not  kept  or  used  as 
''^isg  aliquot  parts  of  a  legal  standard  measure,  but  it  is 
>i^d  that  they  are  in  universal  use,  and  they  are  of 
Uiifonn  and  definite  size,  and  are  used  in  the  trade  to 
^^Hote  a  definite  and  well  known  quantity,  and  for  the 
PUjpose  of  measuring  it — the  quantity  being  ascertained 
^^  the  amount  paid  for  it.     If  the  vessels  had  a  name, 
*^ch  as  *  mutchkin'  or  'half  mutchkin,'  they  would  clearly 
^^&ve  been  illegal ;  but  it  is  said  that  so  long  as  they  are 
^ot  named  they  may  be  used  without  infringing  the 
^t:atate.     The  contention,  if  given  effect  to,  would  defeat 
^^6  statute.     The  charge  in  substance  and  in  reality  is 
^^^Ut   this  appellant  has  been    using  customary   local 
^^^easures.     The  vessels  are  known  as  containing  a  de- 
finite quantity,  and  in  reality  are  named,  and  their  use 
^t  submit  stands  in  no  different  position  with  reference 
to  the  enactments  in  the  statute  than  would  the  use  of 
the  old  half  mutchkin,  nor  does  it  make  any  difference 
^  a  particular  price  is  put  upon  the  quantity.    All  use 
ofmeasares  other  than  imperial  measures  is  prohibited 
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JB83.     by  sections  19,  24,  and  29.     The  latter  section,  und< 

NoTa.     which  the  conviction  was  obtained,  after  providing  tlu 

T^     every  measure  and  weight  whatsoever  used  for  trad 

. !!!_  shall   be  verified   and   stamped,  provides  that   *evei 

Mar.  1^  person  who  uses  or  has  in  his  possession  any  measure  c 
Appeal,     weight  not  stamped  as  required  by  this  section  shall  b 
liable  to  a  fine,'  &c.     [See  footnote  p.  244]. 

Lord  Young. — Why  may  you  not,  in  terms  of  sectioi 
22,  keep  a  vessel  for  the  purpose  of  selling  its  content 
for  a  certain  sum  of  money  ? 

Mackintosh  and  Lang  for  the  respondent. — Becaus 
that  would  be  using  the  vessel  for  trade  as  a  measure  c 
capacity  contrary  to  the  provisions  of  the  statute.  J 
publican  can,  in  terms  of  the  statute,  legally  keep  an< 
use  three  kinds  of  vessels :  1st,  Those  in  which  liquor  i 
kept  in  bulk  ;  2d,  imperial  measures ;  and,  3d,  vessel 
used  for  drinking.  The  vessels  complained  of  are  wse^ 
as  vehicles  to  measure  and  transmit  the  liquor  from  th. 
first  named  kind  of  vessel  to  the  purchaser  where  a  sal 
of  that  particular  quantity  takes  place.  Where  sixpenc 
worth  or  one  shilling's  worth  of  whisky  is  asked  the  saT 
must,  in  terms  of  the  provision  in  section  1 9,  be  held  ^ 
have  been  of  a  quantity  as  an  aliquot  part  of  an  imperfi 
measure.  It  cannot  be  contended  that  the  vessels  cok 
plained  of  are  not  used  as  a  measure,  and  that  becaui 
they  are  not  named  the  sale  is  not  a  sale  by  measoi^ 
They  are  a  well  known,  definite,  ascertained  measure  c 
quantity,  admittedly  unstamped  and  unverified,  aa€ 
they  are  used  in  trade  to  measure  a  definite  quantity 
and  as  such  they  are  illegal  The  case  does  not  Mj 
under  the  exception  in  section  22  [rea^].  The  fi»< 
part  of  that  section  was  simply  to  save  the  use  oi 
tumblers  and  wine  glasses,  and  when  applied  to  th£ 
publican  trade,  refers  to  those  vessels  which  are  giveC 
away  to  the  customer  along  with  the  quantity  of  liquoi 
sold — vessels  in  which  the  liquor  is  conveyed  from  A^ 
publican  to  the  customer;  and  it  is  confined  to  the  offencei^ 
in  section  19.     It  is  not  the  proper  consfaruction  of  fle<5 
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tion  19,  taken  with  reference  to  section  22,  to  say  that  1883. 

sales  by  any  denomination  of  measure  other  than  an  NoTi). 

imperial  measure  are  prohibited   only  where  there  is  T* 

misrepresentation — where   the  vessel  is  represented   as  ^ 


containing  an  amount  of  imperial  measure.    Such  a  con-    iSrPii!^' 

Btruction  would  unduly  limit  and  restrict  the  operation  ""appmI" 

of  the  statute.     All  that  the  first  part  of  the  section  was 

io  tended  to  enact  was  that,  assuming  that  all  sales  by 

measure  must  be  by  imperial  measure,  a  penalty  shall 

not  be  incurred  under  section  1 9  for  the  sale  of  an  article 

in  a  vessel  unless  the  sale  is  under  a  local  or  customary 

measure.    The  second  part  of  section  22  has  reference  to 

the  offences  in  sections  24  and  29,  and  means  that  a 

p^i^Bon  shall  not  be  subject  to  a  fine  for  the  possession  or 

^iB^  of  a  vessel  in  trade  unless  it  is  possessed  or  used  as  a 

Pleasure.      It  prohibits  all  use  of  unstamped  vessels  as 

J^^  ensures,  whether  recognised  by  custom  or  not.      If  a 

Ptt^lDhean,  for   his  own  purposes,  wants  to  measure  by 

^ejins  of  a  vessel  what  he  is  going  to  sell,  he  must  use 

ttx  imperial  measure  duly  stamped. 

XoRi>  Young. — I  think  this  is  really  a  very  clear  case; 

^^^eed  I  am  unable  to  see  any  difficulty  about  it  at  all. 

*^lxe  Weights  and  Measures  Act  is   a  very  important 

*^^»tute,  and  I  need  not  say  that  we  should  not  willingly 

*o  anything  to  interfere  with  its  wholesome  application. 

tt;  applies  primarily  to  sales  by  weight  or  measure,  which 

^*  a  phrase  well  understood  in  law.     I  need  not  say  that 

^1  things  are  not  sold  by  weight  or  measure,  though  all 

*^g8 — at  least  all  material  things — are  capable  of  being 

'Weighed  or  measured,  and  generally  both.     Nevertheless 

^  sales  are  not  by  weight  or  measure,  and  the  statute 

applies  only  to  sales  by  weight  or  measure.     Whisky — 

^  m  this  case — wine,  beer,  almost  any  liquid  you  can 

^^e,  are  capable  of  being  sold  by  measure,  though  they 

^  not  necessarily,  nor  by  any  means  universally  so  sold, 

*^d  what  is  sold  otherwise  must  be  sold  out  of  a  vessel 

^  some  kind  which  contains  it,  and  which  in  a  sense 

^7  be  represented  as   its  measure,  for  every  vessel 
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1883.     capable  of  containing  a  liquid  will  meadure  it     B 

No.  29.     because   a   liquid  is  sold   in   a   vessel  which   oontai 

9.        it,  and  in  that  sense  measures  it,  it  is  not  necessarily  so 

by  measure  in  a  legal  sense.     I  put  the  case  repeated 


iSrrK*  during  debate  of  a  man  ordering  a  glass  of  sherry  or 
Apped.  glass  of  whisky  in  an  hotel.  He  is  in  a  sense  buying  I 
measure,  but  not  by  any  known  measure,  customary  < 
imperial,  but  simply  with  reference  to  the  measure  i 
vessel  in  which  it  is  supplied  to  him  for  use.  Glaaan 
are  of  a  great  variety  of  sizes,  and  the  idea  is  altogeth< 
a  novel  one  that  it  is  setting  the  Weights  and  Measor 
Act  at  defiance  and  rendering  it  nugatory,  if  you  perm 
the  sale  of  a  glass  of  whisky  in  a  refreshment-room  at 
railway  station,  or  in  a  hotel,  without  having  the  gla 
stamped  and  verified  by  an  inspector  as  containing  s 
imperial  measure,  or  an  aliquot  part  thereof. 

These  are  not  sales  by  measure ;  they  are  like  sales  < 
parcels  of  tea  or  packets  of  tobacco  ticketed  6d.  or  1 
These  are  sales  of  a  quantity  marked  with  a  price  an 
set  before  the  buyers'  eyes.  The  Legislature  did  m 
mean  to  interfere  with  such  sales,  or  with  dealers  wl 
are  transacting  with  such  customers.  These  customer 
are  not  buying  by  measure,  but  by  the  eye,  and  kna 
exactly  what  they  are  doing.  The  Weights  and  Measuc 
Act  has  nothing  in  the  world  to  do  with  them,  a^ 
therefore  the  idea  that  we  shall  be  interfering  with  t 
operation  of  the  Weights  and  Measures  Act  by  ai 
decision  we  may  pronounce  in  this  case  is  out  of  tl 
question,  even  taking  into  consideration  that,  with  th 
view  of  preserving  imiformity  in  sales  by  weight  a 
measure,  the  Legislature  has  prohibited  the  use  of  a] 
other  weights  and  measures  except  those  of  the  imperia 
standard.  A  sa]j3  by  any  local  and  customary  weigh 
or  measure,  which  is  not  an  imperial  weight  or  measnre 
is  not  a  good  sale.  If  any  one  went  into  this  shop,  anc 
was  supplied  with  whisky  measured  by  a  measure  of  thi 
old  Scotch  denomination,  or  by  any  of  the  other  loca 
and  customary  measures,  a  penalty  would  be  incunei 
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by  the  dealer ;  but  to  ask  for  a  glass  of  whisky  or  a  glass  1SS3. 

of    onra^oa,  or  for  3d.  worth  of  whisky  or  4d.  worth,  Na». 

none  of  these  would  be  sales  of  the  description  intended  ^1* 

to  l)e  struck  at  by  the  Act  at  all,  and  therefore  the  22d  ^'^^ 


seotion,  of  which  we  have  heard  so  much,  was  introduced,  "ifi^fiir' 
A   cSealer  is  not  entitled  to  use  vessels,  or  to  keep  vessels  "a^^joT" 
ia.      his  possession   for  use  as  measures  which  are  not 
innjperial  standard  measures  and  stamped  accordingly; 
ao.^  he  is  subjected  to  a  penalty  if  he  does.     It  was  to 
pr-'Otect  the  dealer  against  the  operation  of  that  prohibi- 
tioxi  that  there  was  introduced  into  the  statute  section 
2^^  which  provides  that  the  dealer  may  sell  in  any  vessel 
h^      pleases,  provided  he  does  not  represent  the  sale  as 
ocfc.^  by  measure — that  is,  by  s<)me  denomination  of  the 
stsB^iidard  measura   Section  24  might  have  struck  against 
tt^^^    Again,  by  section  22,  the  dealer  may  have  any 
▼i^rauel  he  likes  in  his  possession,  provided  he  does  not 
^*^fc^  it  in  sales  by  measure,  whether  standard  or  otherwise. 
^"ta.t  section  29  might  have  struck  against  that  unless 
^t^^  vessel  had  been  stamped  and  verified  in  terms  of  the 
and  although  the  dealer  did  not  intend  to  use  it  in 
way  prohibited  by  the  Act     In  short,  the  Act  is 
*^^teiided  to  prevent  sales  by  measure  other  than  the 
^*^t^perial  standard  measure,  and  these  alone.     Here  I  am 
^^  opinion  that,  according  to  the  facts  presented  to  us, 
^o^e  was  no  sale,  nor  use  of  any  vessel  for  sale,  by 
^^«sure.    The  customer  did  not  intend  to  buy  according 
*^  any  of  the  recognised  imperial  measures,  or  according 
^  any  aliquot  part  of  them  ;  he  did  not  intend  to  buy 
^y  any  local   or   customary  measure ;   he  intended  to 
■^^y  3A  worth  or  6d.  worth  of  whisky,  knowing  the 
^^aantity  which  in  this  shop  he  would  get  for  the  price. 
Tlere    is    nothing  in   that   against  the   Weights   and 
Measures  Act,  and  I  do  not  see  anything  that  is  much 
^  he  protected.     A  man  goes  into  a  shop  and  thinks  he 
8^  the  best  quality  and  the  best  measure  for  3d. ;  and 
the  man  who  does  that  requires  no  protection  from  the 
^^egialature.     So  far  as  the  public  interest  is  concerned, 
Vol.  v.  r 
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isas.     the  least  quantity  of  whisky  yon  can  get  people  to  be 
KoT^     satisfied  with  for   3<L  the   better.     In   short,  I  am  of 
«        opinion  that  npon  the  facts  stated  there  is  no  contra- 
vention of  the  statute,  and  that  the  conviction  therefore 


Tfc.  14    IS  bad. 

AppMi  LoBD  Craiohill. — I  have  come  to  the  same  conclu- 
sion. At  first  sight  the  case  presented  some  difficulty, 
as  there  appeared  to  be  a  reasonable  apprehension  that 
the  Act  would  be  rendered  in  a  great  part  nugatory  if 
we  gave  effect  to  the  appellant's  argument  But  on  con- 
sideration I  have  in  the  end  come  to  be  of  opinion  that 
no  contravention  of  the  statute  has  been  committed. 

The  19th  section  of  the  statute  provides  that  every 
contract  by  weight  or  measure  shall  be  estimated  accord- 
ing  to  imperial  weight  or  measure ;  but  that  obviously 
implies  that  there  may  be  other  contracts  which  are  not 
by  weight  or  measure ;  yet  even  in  such  contracts  there 
must  be  some  way  by  which  the  seller  may  estimate  the 
quantity  of  that  which  he  is  to  give  in  exchange  for  the 
price ;  and  I  think  that  such  contracts  are  what  the  2  2d 
section  of  the  statute  contemplates.  The  last  clause  of 
that  section  provides  that  the  person  shall  not  be  sub- 
jected to  fine  for  the  possession  of  any  vessel  when  it  is 
shewn  that  the  vessel  was  not  used,  or  intended  to  be 
used,  as  a  measure.  I  think  that  what  is  truly  meant 
there  is  that  where  the  vessel  is  not  intended  to  be  used 
as  a  measure,  but  merely  for  the  purpose  of  ascertaining 
that  which  is  to  be  given  for  so  much  money,  its  posses- 
sion does  not  constitute  a  contravention  of  the  statute. 
I  think  we  are  to  read  the  provision  as  referring  to 
contracts  which  are  by  weight  or  measure,  and  in  this 
view  the  provision  does  not  contradict  anything  else  to 
be  found  in  the  statute. 

Lord  Justice-Clerk. — I  have  come  without  any 
hesitation  to  be  of  the  same  opinion  as  your  Lordships. 
I  think  the  prohibitions  and  penalties  of  the  statute,  in 
so  far  as  they  relate  to  contracts,  are  directed  only 
against  contracts  by  weight  or  measure,  and  that  so  far 
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as  they  relate  to  vessels,  they  relate  only  to  vessels  in-  1883. 
tended  to  be  used  for  contracts  by  weight  or  measure.  No.  29. 
The  contract  here  is  a  contract  by  price,  not  a  contract        v!^ 

by  measure,  and  the  vessels  which  were  used  in  fulfilling — 

this  contract  were  not  used,  and  were  not  intended  to    Su.  il ' 
be  used,  as  measures.     The  prohibitions  and  penalties  of'   Appeal 
the  statute,  therefore,  do  not  apply,  and  the  conviction 
cannot  stand.     Your  Lordships  sustain  the  appeal. 
The  following  was  the  Interlocutor : — 
*  Edinburgh^  lAth  March  1883. — Having  considered 
this  Case,  and  heard  counsel  for  the  parties,  sustain  the 
appeal ;  on  the  question  of  competency  sustain  the  com- 
petency of  the  appeal,  and  on  the  merits  reverse  the 
determination  of  the  inferior  Judge,  and  find  the  appel- 
lant entitled  to  expenses,  which  modify  to  seven  guineas, 
for  which,  and  one  guinea  as  the  dues  of  extract,  decern 
against  the  respondent.' 

Agents  for  the  Appellant — Mejssrs  AULD  &  Macdonald,  W.S. 
Agents  for  the  Respondent— Messrs  Campbell  k  Smith,  S.S.C. 


SOUTH    CIRCUIT. 

DUMFRIES. 

Present, 

Lord  Young. 

Her  Majesty's  Advocate — Taylor  Innes,  A.D, 

AGAINST 

George  Little — Watt, 

Jambs  O'Brien  and  John  Emmerson — A.  J.  Young.- 

Railway — Culpable  Homicide — Neglect  of  Duty — Stationmastbr 
— Engine  Driver. — Circumstances  in  which  culpable  homicide  was 
held  to  be  relevantly  charged  against  two  sets  of  officials  of  a  rail- 
way company  through  whose  separate  and  successive  failures  of  duty 
a  collision,  resulting  -in'  the  death  of  a  passenger,  was  occasioned 
upon  a  section  of  the  line  worked  upon  the  block  system. 

George  Little,  stationmaster,  now  or  lately  residing 
at  or  near  Sanquhar  railway  station,  in  the  parish  of 
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1883.  Sanquhar,  and  county  of  Dumfries;  James  O'Bkien 

NoTS).  engine-driver,  now  or  lately  residing  at  or  near  Bailwa] 

and^tben.  Buildiugs,   Hurlford,   in  the  parish  of  Eiccarton,    anc 

'  Dumfries,  couuty  of  Ayr;  and  John   Emmerson,   engine-driver 

^  now  or  lately  residing  in  or  near  Charles  Street,  Carlisle 


Gulp.  Horn. 


and  Naeieot  were  indicted  and  accused  of  the  crimes  of  culpable  homi 
^*    cide ;  as  also  culpable  violation  or  neglect  of  duty  by  i 
person  employed  on  a  railway,  in  consequence  of  whicl 
any  of  the  lieges  are  killed  or  injured  in  their  persons : 

• 

In  so  fab  as,  you  the  said  George  Little  having  heen,  time  herein 
after  libelled,  in  the  employment  of  the  Glasgow^  and  South  Westen 
Hallway  Company  as  stationmaster  at  Sanquhar  railway  station  afoR 
said,  and  on  duty  at  the  said  station,  and  it  being  your  duty  as  station 
master  aforesaid,  under  the  rules  and  regulciums  of  the  said  eamp(m% 
in  the  event  of  any  danger  signal  being  exhibited  at  said  station,  am 
of  any  up  train  being  brought  to  a  standstill  at  or  near  said  station  ii 
compliance  with  such  danger  si<;nal,  not  to  authorise  or  induce  th( 
guard  or  drivers  of  such  train  to  proceed  on  their  journey,  withoa 
your  having  first  ascertained  from  the  pointsman  or  signalman  at  saip. 
station  that  the  line  was  clear  of  obstruction  throughout  the  sectioi 
ahead  of  said  station,  being  the  Mennock  Siding  section ;  and  you  tU 
said  James  O'Brien  and  John  Emmerson  being,  time  hereinafter  libellec 
engine-drivers  in  the  employment  of  the  said  Glasgow  and  Souu 
Western  Railway  Company,  and  it  having  been  your  duty  under  ^ 
said  rules  and  regulations^  when  employed  in  driving  a  train  along  W 
line  of  railway  between  Sanquhar  station  aforesaid  and  Mennock  ^ 
ing,  situated  two  miles  or  thereby  to  the  south  of  said  Sanq 
station,  and  also  in  said  county  of  Dumfries,  to  pay  due  attentio 
all  signals,  and  particularly  when  driving  south  on  the  up  line  to 
up  distant  signal,  situated  756  yards  or  thereby  to  the  north  of 
signal  cabin  at  or  near  said  Mennock  siding,  in  the  event  of  your 
ing  such  signal  set  at  danger,  immediately  to  shut  off  steam 
reduce  the  speed  of  your  train  so  as  to  enable  you  to  stop  at  the  O] 
distant  signal  post,  or,  in  the  event  of  the  way  immediately  in  froa 
of  you  being  clear,  to  proceed  slowly  and  cautiously,  having  such  eoi^ 
trol  of  your  train  as  to  be  able  to  stop  it  before  reaching  any  obstruc- 
tion that  might  exist  between  the  said  distant  signal  and  the  hmm 
signal  or  signal  cabin,  and  still  more  before  reaching  any  obstractioa 
between  the  said  home  signal  and  the  advance  or  starting  signal,  til 
at  or  near  Mennock  siding,  and  thereby  to  avoid  collision  with  such 
obstruction  :  Yet  nevertheless,  on  the  7  th  day  of  December  1882,  or 
on  one  or  other  of  the  days  of  that  month,  or  of  November  imme- 
diately preceding,  or  of  January  immediately  following,  a  goods  train 
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JiAving  shortly  after  six  o'clock  p.m.  passed  Sanquhar  station  aforesaid      1883. 
the  np  line  going  south,  and  having  reached  Mennock  siding       ^^~9d. 


nd  heing  detained  there  between  the  home  and  advance  signals  George  LitUe 

the  np  line  at  said  siding,  and  so  being  within  the  section  ahead 

Sanquhar  station  and  obstructing  it,  and  an  express  passenger  train     ^'^S*' 
Glasgow  to  Carlisle,  drawn  on  that  occasion  by  two  engines,  one 


"which,  being  the  leading  engine,  was  driven  by  you  the  said  James  ^^NoglSt 
O'Srien,  and  the  other  by  you  the  said   John  Emmerson,  having     of  J>Mtj. 
:followed  the  said  goods  train  on  the  up  line,  and  having  reached 
Sanquhar  station  at  or  about  thirty-one  minutes  past  six  o'clock,  and 
Xhomas  Dobson  the  signalman  or  pointsman  at  said  station,  then 
ai&d  now  or  lately  in  the  employment  of  said  railway  company, 
lui^ing  before  its  arrival  ascertained  by  repeated  messages  from  the 
m^^nalman  at  Mennock  siding  that  the  section  ahead  of  Sanquhar 
southwards  was  still  not  clear  of  the  said  goods  train,  and  a  special 
^nger  signal  having  been  thereupon  exhibited  by  the  said  Thomas 
I^olwon  from  the  signal  cabin  near  to  Sanquhar  station,  in  addition 
^    the  three  other  or  usual  signals  at  the  said  station  on  said  np 
Une,  viz.,  the  distant,  home,  and  advance  or  starting  signals,  which 
^ese  all  set  at  danger,  and  the  said  express  passenger  train  having 
^>^en  brought  to  a  standstill  at  or  near  the  said  station  in  com- 
pliance with  the  said  danger  signals,  or  some  of  them,  you  the  said 
^ecige  Little  did,  time  above  libelled,  at  or  near  said  Sanquhar 
"tetioii,  in  culpable  violation  or  neglect  of  your  duty,  and  in  the 
Knowledge  that  the  said  exprc^  passenger  train  following  the  said 
S^ods  train  had  been  brought  to  a  standstill  at  or  near  Sanquhar 
"tetion  in  compliance  with  the  said  danger  signals,  or  some  of  them, 
^^d  without  your  having  first  ascertained  from  the  said  Thomas 
"^^Wn  that  the  line  was  clear  of  obstruction  throughout  the  section 
^^  of  your  said  station,  being  the  said  Mennock  section,  instruct 
^ohu  Stitt,  son  of,  and  then  and  now  or  lately  residing  with,  William 
^^^  railway  inspector,  at  or  near  Sanquhar  Townfoot,  in  the  parish 
^^  Sanquhar  aforesaid,  and  then  under  your  orders  as  clerk  in  the 
^^qohar  station  booking  office,  to  go  forward  and  tell  the  guard  or 
^Ven  of  the  said  express  passenger  train  to  go  on  with  it,  as  the 
^%>^al8  were  not  working  in  consequence  of  a  snowstorm,  or  to  take 
^  the  said  guard  or  drivers  a  message  of  the  like  import ;  and  a 
'^'^^^Bage  in  these  words,  or  of  the  like  import,  having  been  delivered 
^7  the  said  John  Stitt  to  the  said  John  Emmerson,  and  to  John 
^^rton,  railway  guard,  then  acting  as  guard  of  the  said  express 
P^^senger  train,  and  now  or  lately  residing  in  or  near  Orchard  Street, 
^lisle,  or  to  one  or  other  of  them,  and  having  been  immediately 
^^ivafter  communicated  through  them  to  the  said  James  O'Brien, 
^  driver  of  the  leading  engine  of  the  said  express  passenger  train, 
JOQ  the  said  George  Little  did  thus,  in  violation  of  your  duty  as 
^'^VBsaid,  authorise  or  induce  them,  as  guard  and  drivers  of  said  train. 
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1883.      ^  proceed  on  their  journey  on  the  said  up  line  :  fabthkb^  y 

^■"rA       ^^  James  O'Brien  and  John  Emmerson,  time  above  libelled 

0«oigeIitlle  receiving  the  said  message,  and  being  induced  thereby  to  pi 

andOtheii.  jjayiug  proceeded  at  a  high  rate  of  speed  on  the  up  line  towaic 

Damfries,    Mennock  siding,  and  having  come  near  the  said  up  distant 

^^         situated  756  yards  or  thereby  to  the  north  of  the  signal  cabii 

Ci^p.  Horn,  near  said  Mennock  siding,  and  said  up  distant  signal  being  the 

of  Duty,     set  at  danger  to  stop  your  said  express  passenger  train,  in  lespc 

the  said  goods  train  was  still  obstructing  the  said  Mennock 

section,  and  the  up  home  signal  at  or  near  said  last  mentionec 

being  also  set  at  danger,  you  the  said  James  O'Brien  and 

Emmerson  did,  time  above  libelled,  in  driving  said  express  pa 

train  on  said  up  line  of  rails  between  Sanquhar  station  and  M 

siding  aforesaid,  culpably  and  in  violation  or  neglect  of  you 

aforesaid,  fail  to  pay  due  attention  to  the  said  Mennock  up 

signal,  and  did  fail  to  shut  off  steam  and  reduce  the  speed  o 

train  so  as  to  enable  you  to  stop  at  the  up  distant  signal  poet,  f 

pass  the  said  up  distant  signal  post  without  slackening  speec 

least  with  undue  speed,  and  when  approaching  the  Mennock  a 

signal  did  fieiil  to  stop  or  have  such  control  over  your  train  f 

able  to  stop  it  before  reaching  the  said  up  home  signal,  or  even 

reaching  an  obstruction  standing  between  the  said  up  home  sig 

the  up  advance  or  starting  signal  of  the  said  Mennock  siding,  i 

said  goods  train,  then  about  to  be  shunted  on  to  the  down 

order  to  be  out  of  the  way  of  your  said  express  passenger  trai 

in  consequence  of  the  said  culpable  violation  or  neglect  by 

each  or  one  or  more  of  you  the  said  Geoige  Little,  James  O'Bi 

John  Emmerson,  of  your  respective  duties  above  libelled,  i 

express  passenger  train  and  the  two  engines  attached  thereto 

you  the  said  James  O'Brien  and  John  Emmerson  were  resp 

driving,  did,  at  a  point  195  yards  or  thereby  south  of  ti 

Mennock  siding  signal  cabin  on  the  said  up  line,  but  to  the  i 

the  up  advance  or  starting  signal  of  said  siding  and  within  the 

ahead  of  Sanquhar  station,  come  into  violent  collision  with  1 

of  the  said  goods  train,  whereby  John  Doherty,  cattle  dealer, 

lately  before  residing  at  or  near  Kennyglug,  in  the  parish  o 

donagh.  County  Donegal,  Ireland,  then  in  the  guard's  van  of 

goods  train,  was  crushed  and  received  mortal  injuries,  and 

diately  or  soon  thereafter  died,  and  was  thus  culpably  killed 

and  all  or  one  or  more  of  you  the  said  George  Little,  James  ( 

and  John  Emmerson ;  and  the  several  persons  named  and  c 

in  the  List  appended  hereto,  titled  '  List  of  Persons  Iigure 

travelling  in  the  said  express  passenger  train,  or  some  of  the; 

injured  in  their  persons :  And  you  the  said  George  Little  havi 

apprehended,  &c. 
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^ATT,   for  the   panel   Little,   the    stationmaster    at     1883. 
Sanquhar,  objected  to  the  relevancy  of  the  charge  in  the     nTso. 
indictment  as  against  him. — The  charge  as  laid  is  not  and^them.* 
one  at  common  law,  but  under  the  rules  and  regulations   Dumfdeis 

of  the  railway  company,  which  are  not  libelled ;  and ? L_ 

there  are  no  rules  and  regulations  imposing  on  Little  the  iSd^^SSSt 

duties  he  is  charged  with  neglecting.      If  there  were    ^^^y- 

any  such,  they  ought  to  have  been  inserted  in  the  libel. 

Further,  it  appears  on  the  face  of  the  indictment  that 

the  two  other  panels,  the  engine-drivers  O'Brien  and 

Bmmerson,  caused  the  accident  by  running  into  the  sid- 

itig  at  Mennock  at  great  speed  and  without  regarding 

the  signals  there  which  were  against  them.     If  that  was 

the  cause  of  accident  resulting  in  the  death  of  Doherty 

*i^d  the  other  injuries  libelled,  the  prosecutor  cannot,  in 

^^  indictment,  go  back  to  another  incident  which  took 

place  before  the  train  entered  at  all  upon  that  section  of 

the  line  at  which  the  signals  said  to  have  been  neglected 

"7  the  drivers  existed.     It  may  be  said  that  Little,  the 

stationmaster,  had  fallen  into  an  error  in  judgment  in 

permitting  the  train  to  go  on  from  Sanquhar  to  Mennock ; 

out  if  the  engine-drivers  of  that  train  had  thereafter  done 

tl^eir  duty  no  accident  could  have  happened.     It  is  said 

tiiat  the  stationmaster  authorised  and  induced  them  to 

proceed.     But  that  merely  means  that  he  explained  and 

communicated  to  them  to  the  best  of  his  ability  the 

®tate  of  the  signals  at  his  station.     In  any  case,  the 

Cnarge  against  the  engine-drivers  is  inconsistent  with 

'l^a.t  against  the  stationmaster :   the  one  excludes  the 

other. 

Taylor  Innes,  A.D.,  in  reply,  argued  that  where  a 
loss  of  life  has  been  caused  by  the  negligence  of  two 
®^parate  officials,  each  in  his  own  department  of  one 
system,  and  where  it  could  not  have  resulted  without 
^^  concurrence  of  failure  of  duty  on  the  part  of  both, 
r^^h  are  relevantly  charged  with  culpable  homicide. 
■*'*^  is  especially  the  case  under  the  railway  system, 
*^ich  is  throughout  one  of  double  checks   and  safe- 
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1883.     guards,  as  is  shown  by  the  Cases  of  Paton  v.  M'Nah, 
nTIo.     High   CJourt,   8th  Nov.  1845,  Broun,  vol.  ii.,  p.  525; 
andothen.  LyaU  V.  Ramsay,  High  Court,  25th  March  1853,  Irv., 
DtimfriM,   vol.  i,  p.  189  ;  Alex.  Currie  and  Another^  High  Court, 
^^^     13th  Jan.  1873,  Couper,  vol.  il,  p.  380. 
•nd^^Set      The   Court  observed  that  the   charge  was   one    at 
^  ^^*    common  law,  and  that  the  expression  in  the  indictment, 
*  under  the  rules  and  regulations  of  the  said  company ^^ 
ought  to  be  deleted,  but  that  in  other  respects  the  in- 
dictment was  relevant 

There  being  no  objection  to  the  relevancy  stated  on 
behalf  of  the  panels  O'Brien  and  Emmerson,  the  follow- 
ing was  the  Interlocutor : — 

*  Lord  Young  repels  the  objection  stated  by  Mr  Watt,, 
and  finds  the  libel  relevant.' 

The  panels  thereupon  pleaded  not  guilty,  and  after 
evidence  was  adduced,  the  Crown  withdrew  the  charge 
against  the  engine-drivers  O'Brien  and  Emmerson,  in 
respect  that  while  they  were  partly  misled  by  the  panel 
little,  the  stationmaster,  regarding  the  state  of  the  line,, 
there  was  not  evidence  of  such  subsequent  recklessness 
on  their  part  as  could  warrant  a  conviction  ;  but  a  ver- 
dict was  asked  against  the  stationmaster  as  having 
violated  the  rules  of  the  block  system. 

Lord  Young,  while  approving  of  the  withdrawal  of 
the  charges  against  the  engine-drivers,  pointed  out  to  the 
Jury  with  regard  to  the  stationmaster  that  there  was  an 
admitted  error  on  his  part,  and  the  question  as  regards 
him  was  whether  what  he  had  done  involved  criminal 
negligence  or  violation  of  duty. 

The  Jury  returned  a  verdict,  unanimously  finding  the 
panels  severally  not  guilty. 

The  Court  accordingly  assoilzied  each  of  the  panels 
simpliciter,  and  dismissed  them  from  the  bar. 
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HIGH  COURT. 

Present, 

Lord  Jubtiob-Clerk. 

Lords  Touno  and  Cbaighill. 

BoBiRT  Stiruko,  Complaiuer — Ure. 

AOAIKST 

I^-^'^XXD  Hurray  (Procurator-Fiscal  of  Kirkintilloch  Police  Court), 

Respondent — 8?iaw, 

^oi^iX^ — GxvBRAL  Poucs  AND  Improvbmbnt  (Sootlakd)  Act,  1862 
^*   ^^id  26  Via,  a  101,  sbo.  251,  'Obstruction,  annoyancb,  or 

^-^^^■'ORR  of  the  residents  OR  PASSENGERS  * — STREET — ReLEVANOT. — 

251st  section  of,  the  General  Police  and  Improvement  (Scot- 

}  Act,  1862,  renders  persons  liable  to  fine  or  imprisonment 

'^^lio,  in  any  street,    .     •     •    •    to  the  obstruction,  annoyance,  or 

^^^ger  of  the  residents  or  passengers,     ....     shall  use  any 

^^^"^eatening,  abusive,  or  insulting  words,  or  behaviour  with  intent 

^^  Calculated  to  provoke  a  breach  of  the  peace,  or  whereby  a  breach 

^^  'tbe  peace  may  be  occasioned.' 

A  ^^0!itip]i^|ii^  \^j^  ^^  |ji3  accused  had  contravened  this  enactment,  in 

^^  iar  as  he  had  used  '  abusive  or  insulting  words  towards  J.  F.,  to 
^^t^  **  You  are  a  damn  beast,"  whereby  such  words  so  used  were 
.^^•Iculated  to  provoke  a  breach  of  the  peace.' 
^^  accused,  having  been  convicted,  brought  a  suspension,  pleading 
^^t  the  complaint  was  irrelevant,  in  respect  that  it  did  not  set 
^'(^th  that  the  words  were  used  to  the  obstruction,  annoyance,  or 
.^^^Hger  of  the  residents  or  |)aAftengers. 
^  Court  suspended  the  conviction. 

.  Ok  26th  February  1883  Robert  Stirling  was  charged,  1883. 
J^  the  Police  Court  of  Edrkintilloch,  at  the  instance  of  n77i. 
^^vid  Murray,  procurator-fiscal,  with  a  contravention  of  ^^^ 
*^e  251st  section  of  the  General  Police  and  Improvement  ^"^^' 
^^thind)  Act  1862/  in  so  far  as  on  9th  February  1883,  ^^^^* 

^  Statute  25  and  26  Vic,  c  101  (The  General  Police  and  Improve-  ^'"P^*"^'*' 
^^t  (Scotland)  Act),  1862. 


m  251. — ^^  Every  person  who,  in  any  street  or  private 
to  the  obstruction,  annoyance,  or  danger  of  the  residents  or 
^-geiSy  commits  any  of  the  following  ofifences,  shall,  on  con  vie- 
^^»  on  the  evidence  of  one  or  more  credible  witnesses,  be  liable  in  a 
^^^^Ify  not  exceeding  forty  shillings  for  each  offence,  or,  in  the  dis- 


f 
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1883.  in  Eastside  Street,  Kirkintilloch,  he  *  did  use  abi 

NoTsi.  insulting  words  towards  John  Allan  Forsyth,  a  < 

V.  maker,  now  or  lately  residing  in  Kerr  Street,  Ki 

'^™^'  loch,  to  wit,  "  You  are  a  damn  beast " ;  wherel 


jSie  18. '  words  so  used  were  calculated  to  provoke  a  breae 


Suspennon.   pcaCC, 

Stirling  pleaded  not  guilty,  but  was  convicted 
contravention  charged,  and  fined  forty  shillings,  v 
alternative  of  fourteen  days'  imprisonment. 

He  brought  a  suspension  against  the  procurato 
pleading  that  the  libel  was  irrelevant,  in  respect 
did  not  set  forth  that  the  alleged  abusive  or  ii 
words  were  *  to  the  obstruction,  annoyance,  or  da 
the  residents  or  passengers.' 

Ure,  for  the  suspender,  contended — It  is  essei 
set  forth  that  the  words  were  used  *  to  the  obsta 
annoyance,  or  danger  of  the  residents  or  pass 
By  themselves,  the  words  do  not  necessarily  imp 
Besides,  the  complaint  is  bad  for  want  of  specif 
It  states, — *  Whereby  such  words  so  used  were  cale 
&c.,  but  it  does  not  set  forth  how  the  words  wer 
The  conviction  ought,  therefore,  to  be  quashed. 

Shaw  for  the  respondent. — The  words  stated  i 
been  used  are  in  their  very  nature  calculated  t< 
annoyance  to  those  who  heard  them,  and,  conseq 
it  is  unnecessary  to  libel  that  they  are  to  the  am 
of  anyone.  APDonald  v.  White,  High  Court,  Ju 
1882,  Couper,  vol.  v.,  p.  .  *So  used'  was  un 
plusage. 

Lord  Jcstice-Clerk.—  I  suppose  your  Lords! 
of  opinion  that  this  is  altogether  too  trivial  a  ma 
be  made  the  ground  of  a  conviction.    The  statute 

cretion  of  the  magistrate  before  whom  he  is  convicted,  may,  v 
penalty  being  inflicted,  be  committed  to  prison,  there  to  ren 
period  not  exceeding  fourteen  days,  ....  (that  is  to  say)  ti 
every  person  who  shall  use  any  threatening,  abusive,  or 
words  or  behaviour,  with  intent  or  calculated  to  provoke  a  1 
the  peace,  or  whereby  a  breach  of  the  peace  may  be  occasione 
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down  that  the  offence  must  be  '  to  the  obstruction,  annoy-  1883. 

ance,  or  danger  of  the  residents  or  passengers/  but  there  n^Tl 

is  nothing  here  to  show  that  the  words  were  used  to  the  J'^ 
ohstruction,  annoyance,  or  danger  of  any  one.     I  think 


Murray. 


h  Court, 
one  13. 


the  conviction  cannot  stand.  Xc 

Lord  Young  and  Lord  Craighill  concurred.  suapeDuon. 

The  following  was  the  Interlocutor : — 
*  Edinburgh^  June  13, 1883. — Having  considered  this 
Bill,  and  heard  counsel  for  the  parties,  pass  the  Bill,  suspend 
the  conviction  and  sentence  complained  of,  simpliciter, 
*iicl  decern :  Find  the  complainer  entitled  to  expenses, 
''^liicli  modify  to  five  guineas,  for  which,  and  one  guinea 
^*  the  dues  of  extract,  decern  against  the  respondent.' 

Agents  for  the  Sa8pendei>— Messri  Wbbsteb,  Will,  &  Ritohie,  SS.C. 

Agents  for  the  Respondent — Party. 


Present, 

Thb  Lord  Jubtiob-Clsrk. 

Lords  Young  and  Craighill. 

William  £obsrtson.  Appellant— iSAati;. 

AGAINST 

Thb  Local  Authority  op  Pbrthshirb — /.  P.  B,  Robertson. 

^*^tagioub  Diseases,  Animai.8 — Statute  41  and  42  Vic,  cap.  74, 
[ONS  31,  61,  and  64  (Coutogious  Diseases  (Animals)  Act,  1878) 
-Possession  —  Foot  and  Mouth  Disease.     Failure  to  give 


-Notice  of — Bowing  Contract — Tenant. — Held  that  the  tenant 
^^f  a  farm  who  failed  to  give  notice  that  the  cows  belonging 
him  on  said  farm  were  afifected  with  foot  and  mouth  disease 
rightly  and  competently  convicted  before  the  Justices  as 
the  person  haying  the  cows  '  in  his  possession  or  under  his 
^sharge,*  within  the  meaning  of  section  31  of  the  Contagious  Dis- 
eases (Animals)  Act,  1878,  and  as  such  bound  to  report  the  existence 
f)f  said  disease  to  the  police,  notwithstanding  that  it  was  proved  that 
he  did  not  reside  at  the  farm,  and  had  let  the  cows  upon  it  to  his 
nephew,  who  resided  there,  on  a  bowing  contract  for  payment  of 
an  annual  sum  for  the  milk  of  each  cow,  he,  the  bower,  being 
bound  to  replace  any  cows  which  died. 
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18S3.         This  was  an  appeal  under  the  Sammaiy  ProfiecttticHi 

sZh.     Appeals  Act,  1875,  at  the  instance  of  Wiluam  Bobebi 

T,        S05,  farmer,  Oliverbum,  in  the  parish   of  Kilspindic 

perthMn.  and  countj  of  Perth,   against   a  conviction  and  sen 

HUrb  Court,  tcnce  by  the  Ju-stices  of  Peace  for  said  comity,  apon 

_  "^    _  complaint  at  the  instance  of  the  Local  Authority  fo 

Api*^     the  county,  which  set  forth  that  he,  the  said  Williai 

Robertson,  farmer,  residing  at  Two-Mile  House,  in  th 

parish  of  KinnouU,  and   county  aforesaid,   and   Joh 

Kolxirtson,  dauyman,  Perth,  and  residing  at  Oliverbur 

aforesaid,  have  both  and  each  or  one  or  other  of  thei 

contravened  and  been  guilty  of  an  offence  against  *  Th 

Contagious  Diseases  (Animals)  Act,  1878,'  and  sectioi 

31  '  thereof,  actors,  or  actor  or  art  and  part,  in  so  far  a 

the  said  William  Robertson  and  John  Robertson,  botl 

and  each  or  one  or  other  of  them  having  had,  during  j 

j>eriod  of  fourteen  days  or  thereby  inmiediately  preced 

iug  the  28th  day  of  February  1883,  and  at  any  rat 

upon  the  said  latter  date,  belonging  to  them,  or  one  a 

them,  or  in  their  possession  and  under  their  chai-ge,  c 

^  Statute  41  and  42  Vic,  c.  74  (Contagious  Diseases  (Animals)  A« 
1878). 

Section  31 — *  Every  person  having  in  his  possession  or  un^ 
Ih'h  charge  an  animal  affected  with  disease,  shall,  so  far  as  practicalai 
keep  that  animal  separate  from  animals  not  so  affects,  and  shall,  i^ 
all  practicable  speed,  give  notice  of  the  fact  of  the  animal  beings 
affected  to  a  constable  of  the  police  establishment  of  the  police  c 
trict  or  area,  county,  borough,  town,  or  place,  wherein  the  animal  , 
affected  is/  &c. 

Section  60. — *  If  any  person,  without  lawful  authority  or  excuse 
proof  whereof  shall  lie  on  him,  does  any  of  the  following  thingi^  Ih 
shall  be  guilty  of  an  offence  under  this  Act  ...  If,  whem 
required  by  the  Act  to  keep  an  animal  separate,  as  far  as  practicable 
or  to  give  notice  of  disease  with  all  practicable  speed,  he  fails  to  dc 

80.* 

Section  66,  subsection  4 — *  Where  the  owner  or  person  in  chaige  of 
an  animal  is  charged  with  an  offence  against  this  Act,  relative  to  di** 
ease  or  to  any  illness  of  the  animal,  he  shall  be  presumed  to  ht?c 
known  of  the  existence  of  the  disease  or  illness,  unless  and  until  he 
shows  to  tlio  satisfaction  of  the  Court  of  summary  jurisdiction  beiori 
which  he  is  charged  that  he  had  not  knowledge  thereof,  and  ooaM  m$ 
with  reasonable  ililigcnce  have  obtained  that  knowledge.* 
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the  fenn  of  Oliverbum,  in  the  parish  of  Kilspindie,  and     1883. 
county  of  Perth,  sixteen  cows,  all  or  several  of  which     Na  32. 
cows  were,  during  the  whole  or  part  of  said  period  of        ». 
fourteen  days  immediately  preceding  the  said  28th  day  of  Perthahire. 
February  1883,  and  at  all  events,  on  the  said  last-men-  High  Court, 
tioned  date,  affected  with  a  contagious  or  infectious  dis-  — — — 1- 
ease,  to  wit,  foot-and-mouth  disease,  yet  nevertheless  the      ^^^^^*^ 
said  William  Robertson  and  John  Robertson  did,  both 
and  each  of  them,  illegally  and  culpably  fail,  with  all 
practicable  speed,  to  give  notice  of  the  fact  of  said  animals 
being  so  affected  to  a  constable  of  the  police  establish- 
ment for  the  county  of  Perth,  and  the  said  disease  was 
found  existing  among  the  said  cows  by  Alexander  John- 
stone, veterinary  surgeon,  Perth,  the  complainers'  inspec- 
tor, upon  the  said  28th  day  of  February  1883,  whereby 
the  said  William  Robertson  and  John  Robertson  have 
each  become  liable  in  a  penalty  not  exceeding  £5  for 
each  animal  so  affected,  together  with  the  expenses  of 
the  prosecution,  all  in  terms  of  the  said  *  Contagious 
Diseases  (Animals)  Act,  1878,*  and  failing  payment  of 
said  respective  penalties  and  expenses,  to  be  recovered 
by  arrestment,  poinding,  and  sale  of  their  respective 
goods  and  effects,  or  by  imprisonment  for  a  period  not 
exceeding  sixty  daya  each,  o  for  a  period  as  directed  by 
*The  Summary  Jurisdiction  (Scotland)  Acts,  1864  and 
1881/ 

John  Robertson,  the  other  respondent  in  the  com- 
plaint, was  found  not  guilty  before  the  Justices,  and  was 
dismissed,  and  the  charge  against  William  Robertson  was 
found  proved,  and  he  was  sentenced  to  pay  a  modified 
penalty  of  five  shillings  for  each  cow  affected.  He  there- 
upon appealed,  and  obtained  a  Case  stated,  which  set  forth 
that  both  the  accused  appeared  at  the  diet  fixed  for  the 
trial :  that  evidence  was  led  on  both  sides,  and  the  facts 
of  the  case  as  proved  were  these  : — 

^The  appellant  is  the  tenant  and  occupant  of  the  said  farm  of 
Oliverburn,  and  the  cows  upon  the  said  fann  belong  to  him,  and  are 
housed  by  him  and  are  in  his  possession.     The  farm-house  is  occupied 
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1SS3.      ^y  the  said  John  Robertson — a  nephew  of  the  appellant — the  app 

^    Z.       lant  residing  upon  another  farm  about  two  miles  distant  from  Olivi 

BobertKm    buHL     The  said  John  Robertson  pays  an  annual  sum  for  the  milk 

Loa  Aatli.  of  ®^^  ^^^>  ^^^  ^  bound  to  replace  any  cows  which  die.    The  cows  a 

PertlnbiiB.  milked  by  Isabella  Brown,  a  servant  of  the  said  John  Bobertson'By  h 

Huh  Court,  who  obeyed  the  orders  of  both  of  the  accused. 

°°*  *  On  the  28th  February  Mr  Johnstone,  the  respondent's  Teterina: 

AppaaL  surgeon,  made  a  surprise  visit  to  Oliverbum,  in  consequence  of  ham 
learned  that  some  cows  which  had  been  bought  at  Messrs  Hay 
Kyd's  sale  in  Perth,  on  the  9th  February  last,  had  gone  thither,  ai 
from  which  sale  foot-and-mouth  disease  had  been  disseminated  throu:: 
the  county.  He  found  sixteen  cows — ^four  of  which  were  suffer! 
from  foot-and-mouth  "disease,  one  very  noticeably — ^its  teats  being  ac 
its  mouth  frothing,  and  being  very  lame;  and  twelve  had  ji 
recovered,  but  bore  manifest  traces  of  having  suffered  firom  the  « 
ease.  Had  the  disease  been  brought  from  Messrs  Hay  &  Kyd's  nu 
on  the  9th  February,  the  disease  could  have  run  its  course  by  the  281 
February  in  those  animals  which  took  it  at  first 

*  Oilcake  had  been  bought  from  Messrs  Campbell  is  Co.,  merchanti 
Perth,  and  taken  to  the  farm  in  a  cart  in  which  there  was  a  cil 
affected  with  foot-and-mouth  disease  about  a  week  after  the  9t 
February,  but  the  oilcake  was  not  given  to  the  cows  until  a  week  o 
ten  days  thereafter.  Foot-and-mouth  disease  does  not  develop  itse 
until  two  or  three  days  after  the  animal  has  become  affected  wit 
it. 

'  When  the  inspector  had  completed  his  visit  on  the  28th,  and  w; 
leaving  Oliverburn,  he  met  the  appellant  proceeding  to  a  brother-i 
law's  at  Durdie  with  some  calves ;  in  going  to  which  place  he  woo! 
require  to  have  passed  Oliverburn.  The  inspector  stopped  him,  ai 
sent  him  round  by  a  road  by  following  which  he  had  not  to  paas  t' 
infected  place. 

'  Both  of  the  accused,  who  tendered  themselves  as  witneases 
terms  of  the  Act,  denied  any  knowledge  of  the  existence  of  the  diaea 
The  female  servant  who  milked  the  cows  admitted  knowledge  of  t 
soreness  of  the  cows'  teats,  but  otherwise  denied  knowledge  of  t 
disease.  Intimation  was  for  the  first  time  given  by  the  accused  of  tl 
existence  of  the  disease  to  the  police  authorities  through  the  constalii 
who  accompanied  the  inspector  on  his  said  visit  on  28th  Febmai; 
1883. 

'  There  were  produced  in  evidence  (1)  the  return  by  the  vetennii] 
surgeon,  Mr  Johnstone,  in  terms  of  the  Act,  certifying  that  on  Am 
28th  February  there  were  sixteen  diseased  animals  at  Oliverbom 
twelve  of  which  had  recovered,  and  four  of  which  had  not ;  (2)  tta 
declaration  of  disease,  declaring  that  foot-and-mouth  disease  existed  U 
the  farm-buildings  of  Oliverburn  ;  and  (3)  a  declaration  by  Mr  &»* 
ford,  a  member  of  the  Local  Authority  for  Perthshire,  declini< 
Oliverburn  an  infected  place. 


VOL.  v.]       AND  CIRCUIT  COURTS  OF  JUSTICIARY.  271 

'The  Court  was  not  satisfied  that  the  accused  had  no  knowledge  of      1883. 
the  existence  of  said  disease  during  the  period  specified  in  the  com-        — r 
plunt,  or,  at  all  eyents,  that  they  could  not  with  reasonable  diligence    Robertson 
have  ohtained  that  knowledge.  Lqo,  2uth.  of 

'Neither  of  the  accused  gave  notice,  with  all  practicable  speed,  of  Perthshire, 
^e  fact  of  the  animals  being  afiected  with  said  disease  to  a  constable  Hioh  Omrt, 
of  the  police  establishment  for  the  county  of  Perth.  '""'^  ^^' 

'The  Court  found  the  charge  against  the  appellant  proved,  but     AppeaL 
modified  the  penalty  to  5s.  for  each  cow,  making  in  all  £4  of  penalty, 
^ther  with  £2  of  expenses. 

'The  grounds  of  the  Court's  determination  are  (1)  that  the  appel- 
hut  was  in  possession  of  said  cattle,  which  belonged  to  him,  and 
which  were  housed  on  his  own  said  farm  of  Oliverbum,  and  that  said 
^ftttle  were,  on  the  28th  February  1883,  either  suffering  from  said 
footrand-mouth  disease  or  had  been  suffering  therefrom  within  the 
jwriod  specified  in  said  complaint ;  (2)  that  the  Court  were  not  satis- 
fied that  the  appellant  had  no  knowledge  of  the  existence  of  said 
^iBeaae,  or,  at  all  events,  that  he  could  not  with  reasonable  diligence 
We  obtained  that  knowledge  ;  and  (3)  that  he  did  not  give  notice, 
^th  all  practicable  speed,  of  the  fact  of  the  animals  being  affected 
^i&  aaid  disease  to  a  constable  of  the  police  establishment  for  the 
««aity  of  Perth.' 

The  question  of  law  for  the  opinion  of  the  High 
Court  of  Justiciary  was,  Whether  the  ^appellant  was, 
Wider  the  circumstances  above  set  forth,  rightly  con- 
noted under  the  Contagious  Diseases  (Animals)  Act, 
18V8  ? 

Shaw  for  the  appellant — The  appellant  has  been  here 

^"^ngously  convicted.    Although  the  tenant  of,  he  did  not 

i^de  at,  Oliverburn,  the  farm  upon  which  the  cattle  in 

^inestion  were,  but  at  another  farm,  of  which  he  was  also 

tenant,  about  two  miles  distant ;  and  although  he  was 

*€  proprietor  of  the  cows  upon  Oliverburn,  they  were 

^  at  the  date  of  the  offence  *  in  his  possession  or  under 

Wb  charge'  within  the  meaning  of  section  31   of  the 

Contagious  Diseases  (Animals)  Act.   John  Robertson,  his 

Nephew,  the  other-  respondent  in  the  complaint,  resided 

^  Oliverbum,  and  the  cows  were  bowed  out  to  him. 

He  paid  to  the  appellant  an  annual  sum  for  the  milk  of 

^h  cow,  and  he  was  bound  to  replace  any  cow  which 

^led.     It  was  John  Robertson,  we  contend  therefore. 
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1883.     who  was  liable  for  any  disease  that  might  attack 
nTsil     animals,   and  responsible  for  the  performance  of 
V.        duties  arising  from  disease.     It  is  not  said  in  the  cc 
Perthshire,  plaint  that  the   appellant  knew   that  the  cows  w 
Huh  Court,  affected  with  disease. 

^^       J.  P.  B.  Robertson  for  the  respondent — ^That  is  p 

^^^'^^^     vided  for  in  section  66,  sub-section  4,  of  the  statu 

Knowledge  need  not  be  averred  or  proved.     [See  fo 

note  p.  268.]    The  onus  of  proving  ignorance  lay  Uf 

the  appellant  as  a  respondent  in  the  complaint. 

Shaw  for  the  appellant. — At  all  events,  from  the  £ 
of  there  being  an  absence  of  presence  on  his  part  uf 
the  farm  of  Oliverbum,  and  that  from  the  nature  of  1 
contract  between  himself  and  his  nephew,  the  cows  w 
under  the  charge  of  his  nephew,  who  was  responsible 
their  condition,  the  appellant  was  not,  we  contend,  1 
person  in  possession  of  them  or  under  whose  charge  it 
were  within  the  meaning  of  the  Act  He  was  not  the 
fore  a  person  who  could,  in  terms  of  the  section  libell* 
be  competently  complained  against  The  convict 
ought  therefore  to  be  set  aside. 

Counsel  for  the  respondent  was  not  called  upon 
reply. 

Lord  Young. — This  is  an  appeal  under  the  Summa 
Prosecutions  Appeals  Act,  1875,  which  allows  an  appe 
against  the  erroneous  determination  of  an  inferior  Magi 
trate  in  point  of  law,  upon  a  Case  stated  setting  fon 
the  facts  and  the  grounds  of  such  determination.  And 
it  had*  been  shewn  that  the  Justices  here  had  acted  on  i 
erroneous  view  of  the  law,  then  the  judgment  might  ha' 
been  recalled  :  but  I  can  find  no  evidence  in  the  case 
any  error  of  that  kind.  I  think  that  the  facts  set  for 
in  the  Case  show  that  there  was  no  error  in  point  of  h 
committed.  I  think  it  cannot  be  doubted  that  a  pei» 
who  bows  out  his  cows  to  a  relation,  or  to  a  person  w] 
is  no  relation,  may  very  well  continue  to  have  these 
his  possession,  or  under  his  charge.  And  the  Magistn 
has  found  in  fact  here  that  that  was  the  position  of  .ti 
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Appellant  It  is  stated  in  the  Case  that  it  was  proved  1883. 
-that  ' the  appellant  is  the  tenant  and  occupant  of  the  Nosiz. 
said  farm  of  OUverbum,  and  the  cows  of  the  said  farm   ^"T^ 

^1  *!•  1  i_  111*  ji  •!_•    lioo.  Auth.  of 

t>eiong  to  him,  and  are  housed  by  him,  and  are  m  his  penhMhire. 
possession/  and  the  Justices  have  accordingly  convicted  High  court, 
liini  for  not  having  given  notice  that  the  cows  in  question    ^°°"  ^^' 
had  been  attacked  by  disease.    If  the  facts  had  been  such,     ^pp®*^ 
and  it  could  have  been  shewn  that  he  had  no  right  to 
the  cows,  and  had  no  connection  with  them,  that  might 
have  altered  the  case,  and  there  might  have  been  room 
for  a  question  of  law.     On  the  facts  stated  I  can  find  no 
legal  error   whatever.      I   think   accordingly  that   the 
Appeal  should  be  dismissed. 

Lord  Craighill. — It  would  have  been  a  misfortune, 
I  think,  if  it  had  been  necessary  to  have  quashed  this 
w>nviction.  It  is  proved  as  Lord  Young  has  pointed 
®^t,  that  the  appellant  was  in  the  possession  of  the  cows, 
^hich  were  housed  on  the  farm  of  which  he  was  the 
*®xiant  and  occupant,  and  they  were  subject  to  his  orders, 
*l^e  case  therefore  comes  within  the  enactment  in  section 
^1  of  the  statute  41  and  42  Vic,  c.  74.  He  was  a 
Person  having  in  his  possession  animals  affected  with 
disease,'  who  failed  with  all  practicable  speed  to  give 
Notice  to  a  constable  of  the  fact  of  the  animals  being  so 
^ected. 

The  Lord  Justice- Clerk.  —  It  seems  to  me  that, 
According  to  the  facts,  the  appellant  never  lost  possession 
^f  the  cows.  The  cows  belonged  to  him  and  were 
hoQsed  by  him  on  the  farm  of  which  he  was  the  tenant 
^  OQjCupant.  On  the  other  hand,  John  Robertson,  his 
^phew,  who  resides  at  the  farm,  was  in  charge  of  the 
^W8  upon  a  bowing  contract  by  which  he  paid  an 
^hubX  sum  for  the  milk  of  each  cow,  and  was  boimd  to 
'^lace  the  cows  which  died,  and  the  servant  who  milked 
^^  cows  obeyed  the  orders  both  of  the  appellant  and  of 
John  Robertson.  I  concur  therefore  in  thinking  that 
^e  cows  were  in  the  appellant's  possession  in  the  sense 
^f  the  statute. 

VOL.  V.  s 
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1883.  The  following  was  the  Interlocutor : — 

NTia  *  Edinburgh,   13th  June   1883. — Having  consider 

«.    ^  this  Case,  and  heard  counsel  for  the  parties,  Dismiss  t 

Perth!^  appeal :  Affirm  the  determination  of  the  Justices,  i^ 

High  Court,  deccm.' 

June  18. 
Agents  for  the  Appellant—Messra  J.  ft  J.  Galletlt,  SbS.C. 

Appeal  Agents  for  the  Respondent— Messrs  Graham,  Johitbton  ft  Fliming,  W.S 


No.  88. 
Hutton 

Garland. 


Hiffh  Court, 
«nme  18. 

Appeal. 


Present, 

The  Lord  Justice  Clerk. 

Lords  Younq  and  Craiohill. 

William  Hutton,  Appellant — RhincL 

AGAINST 

Jacob  Ormond  Garland  and  Another,  Eespondents — Moncretfi 

Appeal — Statute  3S  and  39  Via,  a  62,  sbo.  3  (Summary  Proen 
tions  Appeals  Act,  1875) — Computation  of  Time  for  Appbaei 
— Sunday. — ^The  Summary  Prosecutions  Appeals  Act,  1875,  s^^ 
enacts  that  a  party  desirous  of  having  a  Case  stated  for  the  opiv! 
of  the  superior  Court  shall  not  be  entitled  to  have  such  a  CS 
stated  unless,  within  three  days  after  the  determination  of  I 
inferior  Judge,  he  shall  lodge  in  the  hands  of  the  clerk  of  t 
inferior  Court  a  bond  of  caution  to  answer  and  abide  tlie  judgma 
of  the  superior  Court,  and  to  pay  the  costs  awarded  by  that  CouJ 
or,  in  the  discretion  of  the  inferior  Judge,  consign  in  the  hands 
the  clerk  such  sum  as  the  inferior  Judge  may  fix  to  meet  the  penal 
and  the  costs  of  the  superior  Court 

Held  that  when  one  of  the  three  days  after  the  determination  of  tl 
inferior  Judge  is  a  Sunday,  it  is  not  to  be  treated  as  a  dies  non,  b^ 
is  to  be  counted,  unless  it  is  the  last  of  the  three  days ;  and  cone 
quently,  that  an  appellant  who  had  been  convicted  on  a  Satuida 
but  did  not  offer  to  consign  until  the  following  Wednesday,  was  n 
entitled  to  have  a  Case  stated. 

On  Saturday,  19th  May  1883,  John  Hutton  was  coi 
victed  of  assault  in  the  Leith  Police  Court,  before  Bail 
Garland,  and  fined  40s.,  which  he  paid. 

On  Tuesday,  the  22d,  his  agent  wrote  to  the  d^ 
of  the  Police  Court,  requesting  that  a  Case  might 
stated  under  the  Summary  Prosecutions  Appeals  ^. 
1875. 
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The  clerk  replied  on  the  same  day,  stating  that  the     1883. 
Magistrate  had  fixed  £8  as  the  sum  to  be  consigned     n7^. 


1  Button 


Oarland. 


mider  the  3d  section  of  the  Act. 

On  the  day  following — Wednesday,  the  23d — Hut- 
ton's  agent  sent  a  cheque  for  £8,  which  the  clerk  returned  ^^^sl^' 
the  same  day,  on  the  ground  that  the  money  had  not  .  ^ 
been  deposited  within  the  three  days  of  the  decision  com- 
plained of.  The  clerk  took  no  notice  of  a  subsequent 
request  by  the  agent  to  issue  a  certificate  of  refusal 
under  the  4th  and  5th  sections  of  the  Summary  Prosecu- 
tions Appeals  Act,  1875.* 

In  consequence,  on  the  25th  May,  Hutton  presented  a 

^  Statute  38  and  39  Vic,  c.  62  (The  Summary  Prosecutions 
Appeals  (Scotland)  Act,  1875). 

Section  3. — 'On  an  inferior  Judge  hearing  and  determining  any 
cause,  either  party  to  the  cause  may,  if  dissatisfied  with  the 
Judge's  determination  as  erroneous  in  point  of  law,  appeal  there- 
against,  notwithstanding  any  provision  contained  in  the  Act  under 
which  such  cause  shall  have  been  brought  excluding  appeals 
against,  or  review  in  any  manner  of  way  of,  any  determination, 
judgment,  or  conviction,  or  complaint  under  such  Act,  by  him- 
self or  his  agent  applying  in  writing  within  three  days  after  such 
determination  to  the  inferior  Judge  to  state  and  sign  a  case  setting 
forth  the  facts  and  the  grounds  of  such  determination  for  the  opinion 
thereon  of  a  superior  Court  of  law,  as  hereinafter  provided ;  and,  on 
any  such  application  being  made,  the  following  provisions  shall  have 
effect : — 1.  The  appellant  shall  not  be  entitled  to  have  a  case  stated 
and  delivered  to  him  unless  within  the  said  three  days  he  shall  (1) 
lodge  in  the  hands  of  the  clerk  of  Court  a  bond  with  sufficient 
cautioner  for  answering  and  abiding  by  the  judgment  of  the  superior 
Court  in  the  appeal,  and  paying  the  costs  should  any  be  awarded  by 
that  Court,  or  otherwise,  in  the  discretion  of  the  inferior  Judge,  shall 
consign  in  the  hands  of  the  clerk  of  Court  such  sum  as  may  be  fixed 
by  the  inferior  Judge  to  meet  the  penalty  awarded,  if  any,  and  the 
said  costs  of  the  superior  Court * 

*  Section  4. — *  It  shall  be  lawful  for  an  inferior  Judge  to  refuse  any 
application  made  to  him  under  this  Act  to  state  and  sign  a  Case,  should 
he  consider  such  application  to  be  frivolous,  pro\'ided  that  lie  shall 
forthwith  give  to  the  applicant  a  certificate  of  such  refusal  should  the 
same  be  asked  for,'  &c. ;  and  by  the  5th  section  this  certificate  of 
refusal  is  to  be  transmitted  along  with  the  application  to  the  superior 
Court  for  an  order  on  the  inferior  Judge  and  the  other  party  to  show 
cause  why  a  Case  should  not  be  stated. 
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1883.     Note  in  the  High  Court  of  Justiciary  against  Bailie  < 

NoTss.     land  and  James  Grant,  the  Procurator-fiscal,  in  whid 

\       prayed  for  an  order  on  them  to  show  cause  why  a  ( 

should  not  be  stated,  in  terms  of  the  Sunmiary  Proa 

^I^S^  tions  Appeals  Act,  1875. 
j^ppeaL  Besides  giving  what  he  stated  to  be  the  details  of 
evidence  led  at  the  trial,  which  evidence,  he  maintai 
did  not  in  law  warrant  a  conviction,  Button  pleaded 
the  order  prayed  for  ought  to  be  granted,  because  I 
day  was  a  dies  non^  and  the  three  days  prescribec 
the  statute  extended  into  and  included  Wednesday 
23d. 

Rhind,  for  the  appellant,  argued — The  money 
lodged  in  time,  as  Sunday  was  a  dies  non.  It  certa 
would  have  been  so  had  it  been  the  last  of  the  i 
days,  Craig  v.  Jex  Bldke^  March  16,  1871,  ix.  Ma 
715,  43  Scot.  Jur.  363;  Russell  v.  Russell^  Nov. 
1874,  ii.  R.,  p.  82 ;  Moncreifi*,  Review  in  CriiD 
Cases,  202,  and  no  principle  could  be  suggested  ' 
another  rule  should  be  applied  when  it  happened  fc 
one  of  the  intermediate  days.  The  English  rule  was 
ferent.  Peacock  v.  The  Queen,  May  6,  1858,  xxvii.  I 
Com.  Pleas,  p.  224,  but  this  Court  had  given  a  e 
liberal  construction  to  other  clauses  of  this  statute  1 
had  been  applied  by  the  Courts  in  England,  Charleso 
DuJ^y  High  Court,  June  10,  1881,  Couper,  vol 
p.  470. 

Counsel  for  the  respondent  was  not  called  on. 

Lord  Young. — This  case  was  originally  presente( 
Lord  Craighill  and  myself  when  we  happened  tc 
together,  and  I  then  understood  that  it  was  a  cas 
which  it  was  alleged  that  a  convicted  person  had  apj 
to  the  convicting  Magistrate  to  state  a  Case  for 
opinion  of  this  Court  under  the  Summary  Prosecut 
Appeals  Act  of  1875,  and  that  the  Magistrate  had  ref 
to  do  so,  and  had  also  refused  to  grant  a  certificat 
refusal,  which  the  4th  section  of  the  Act  provides  tha 
is  to  give,  in  the  event  of  his  refusing  to  state  a  C 
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^Qt  it  has  been  explained  to  us  now  that  this  is  not  an  1883. 

Application  of  that  kind,  and  that  the  Magistrate  has  noTss. 

refused  to  state  a  Case,  not  because  he  thought  it  had  \  ^ 

been  asked  for  on  frivolous  grounds— which  is  the  ground  ^"^^ 


of  refusal  contemplated  by  the  Act — but  because  the  sta-  ^^^S!*' 
tutory  conditions  had  not  been  complied  with ;  and  if    ^pp^^ 
that  is  so,  the  Magistrate  was  not  only  entitled  to  refuse 
to  state  a  Case,  but  was  even  bound  to  do  so.   The  statute 
provides  that  the  appellant  shall  not  be  entitled  to  have  a 
C!ase  stated  unless  within  three  days  from  the  date  of  the 
^i^ferior  Judge's  determination  he  shall  either  lodge  in 
^^  hands  of  the  clerk  of  the  inferior  Court  a  bond  with 
8*ifi5eient  cautioner  for  answering  and  abiding  the  judg- 
i^ent  of  the  superior  Court,  and  paying  the  costs  awarded 
^y  that  Court,  or,  in  the  discretion  of  the  inferior  Judge, 
sl^all  consign  such  sum  as  the  inferior  Judge  may  fix  to 
Jtieet  the  penalty  he  has  awarded,  and  the  costs  of  the 
*^I>erior  Co.urt.     Now,  this  is  to  be  done  within  three 
^^js,  and  the  question  here  depends  on  this  considera- 
tion, whether,  when  one  of  these  three  days  is  a  Sunday, 
*^at  day  is  to  be  counted  as  a  dies  non.     The  trial  took 
place  on  a  Saturday,  and  the  appellant  did  not  till  the 
^'^Uowing  Wednesday  send  the  sum  which  the  Magistrate 
1^^  fixed  to  the  clerk  of  the  inferior  Court,  who  declined 
*^  receive  it  on  the  ground  that  the  statutory  period  of 
^ree  days  had  by  that  time  expired.     But  if  Sunday  is 
^^t  to  be  counted  as  one  of  these  days,  and  if  conse- 
quently Wednesday  is  the  third  day  from  Saturday,  then 
^^^8  party  was  in  time,  and  he  was  entitled  to  have  a 
^-'^Be  stated  unless  the  inferior  Judge  declined  to  state  a 
^^8e  on  the  ground  that  the  application  was  a  frivolous 
^^e.     Now,  no  doubt  three  days  is  a  short  period,  and  to 
^^uct  one  working-day  may  be  a  serious  matter;  for 
**^at  practically  reduces  it  to  two ;  but  I  am  afraid  the 
*^W  is  quite  settled.    The  Legislature  has  fixed  upon  this 
^ort  period  of  three  days,  and  it  must  be  held  to  have 
done  so  with  reference  to  the  established  rules  of  the 
Gnomon  law  as  administered  in  this  Court,  according  to 
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1883.     which  Sunday  is  to  be  counted,  and  it  has  also  been  a 
Nan.     decided  in  England  on  the  construction  of  the  correspond 
ing  statute.     Of  course  if  Sunday  happens  to  be  the  lae 
of  the  three  days,  it  is  impossible  to  lodge  the  papers  o: 


HattoQ 
GarkiML 


^J^eS!*'  that  day,  because  the  office  is  shut,  and  they  may  b 
xppetd,  lodged  on  the  following  Monday.  But  unless  Sunda; 
is  the  last  of  the  days  it  must  be  counted.  Tha 
result  may  in  some  cases  be  unfortunate,  but  I  fear  w 
must  read  the  statute  in  the  light  of  the  rules  of  th 
common  law,  and  I  only  wish  to  add  that,  having  lookei 
into  the  Note  in  this  Case  and  seen  the  grounds  on  whicl 
the  party  desires  to  have  a  Case  stated,  I  am  relievei 
from  any  feeling  that  he  is  suffering  any  practical  hare 
ship  through  not  being  allowed  to  appeal. 

Lord  Crmghill  and  the  Lord  Justice-Clerk  cm 
curred. 

The  following  was  the  Interlocutor  : — 
'Edinburgh,    13th  June   1883. — Having  consider 
this  Note,  and  heard  counsel  for  the  parties.  Refuse  ^ 
prayer  of  the  Note :   Find  no  expenses  due,  and    c 
cem.' 

Ag«nt  for  the  Appellani— Andrew  Clark,  SSC 
Agent  for  the  Respondent— J.  Campbell  Irons,  S.S.GL 


Present, 

The  Lord  Justior-Clbrk. 

Lords  Younq  and  Craighill. 

Thomas  Hendrt,  Appellant — Shaw, 

AGAINST 

Thomas  Ferguson,  Respondent — Low. 

Breach  op  the  Peace — Rbugious  Meeting — Complaint- 
VANCY — Alternative  Complaint  and  General  Conviction. — - 
Police  Court  complaint  charging  a  man  with  having  within  a  hM- 
occupied  by  the  Salvation  Army,  and  during  a  meeting  of  a  branch 
of  that  Army,  conducted  himself  in  a  riotous,  outrageous,  and  cb 
orderly  manner,  by  then  and  there  shouting  and  screaming  at  ^ 
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top  of  liis  voice,  or  otherwise  creating  a  noise  and  disturbance, 
whereby  the  said  meeting  was  interrupted  and  disturbed,  and  a 
breach  of  the  peace  committed/  held  to  be  a  I'elevant  complaint,  and 
a  general  conviction  following  thereon  sustained. 

On  5th  April  1883,  Thomas  Hendry,  a  waiter  in     1883. 
Stirling,  was  charged  in  the  Stirling  Police  Court,  at  the     N^Tsk. 
instance  of  Thomas  Ferguson,  the  Procurator-fiscal,  with    ^^^ 
the  crime  of  breach  of  the  peace,  *  in  so  far  as  between   ^^'^g"'*^ 
the  hours  of  eleven  and  twelve  of  the  clock,  on  the  fore-  ^^^a** 
noon  of  Sunday,  the  Ist  day  of  April  1883  years,  or    Appeal 
•about  that  time,  the  said  Thomas  Hendry  did,  within  or 
near  the  Union  Hall,  situated  in  or  near  Thistle  Street  of 
Stirling,    occupied    or    possessed    by   William    Booth, 
General  of  the  Salvation  Army,  and  now  or  lately  resid- 
•ing  in  or  near  Queen  Victoria  Street,  in  the  city  of 
London,  during  a  meeting  of  the  Stirling  branch  of  the 
Salvation  Army  aforesaid,  then  being  held  in  said  hall, 
conduct  himself  in  a  riotous,  outrageous,  and  disorderly 
manner,  by  then  and  there  shouting  and  screaming  at 
the  top  of  his  voice,  or  otherwise  creating  a  noise  and 
disturbance,  whereby  said  meeting  was  interrupted  and 
disturbed,  and  a  breach  of  the  peace  committed.' 

Hendry  objected  to  the  relevancy  of  the  complaint, 

*  in  respect  it  contained  no  allegation,  either  statutory  or 
at  common  law,  against  the  appellant,  on  which  a  con- 
viction could  follow.'  The  Magistrate  repelled  the 
objection. 

Hendry   then   pleaded   not  guilty,    but  was    found 

*  guilty  as  libelled,'  and  fined  £3,  with  the  alternative  of 
twenty  days'  imprisonment. 

He  took  a  Case,  from  which  it  appeared — 

*  That  on  the  day  libelled,  a  meeting  of  the  Salvation  Army  was 
held  in  the  Union  Hall,  Stirling,  of  which  the  Salvation  Army  are  the 
tenants.  The  meeting  began  at  eleven  o'clock  forenoon.  The  appel- 
lant entered  the  hall  at  the  beginning  of  the  meeting.  At  the  door  of 
the  hall  on  his  entering  he  was  cautioned  by  the  doorkeeper  to  behave 
himself  when  in  the  meeting.  The  meeting  consisted  of  religious  ser- 
vices conducted  by  Miss  Eoberts,  who  bears  the  title  of  a  captain  in 
the  Salvation  Army.     It  began  by  a  sacred  hymn  being  sung,  which 
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1883.      wag  followed  by  prayer,  reading  some  passages  in  the  Bible,  and  an 

— r\       address  given  on  the  passages  read.     The  service  was  principally  oon- 

Hendiy     ducted  by  Miss  Roberts,  but  two  other  members  of  the  Army  took 

Yetgamm.    P^^  ^  ^^     During  the  singing  of  the  hymn,  the  verses  of  which 

ended  with  the  .words,  "  We'll  walk  with  Thee,"  the  appellant  sang 


J^e  18.  '  ftfter  the  close  of  each  verse,  and  in  a  loud  voice  so  as  to  be  generally 
AoDeaL  ^®*^  ^  ^®  ^^>  ^®  words  "  We'll  have  some  tea,"  in  mockery  of 
the  words  of  the  hymn.  Daring  the  other  parts  of  the  service  he 
made  a  noise  with  his  feet,  and  at  times  imitated  loudly  the  crying  of 
a  cat ;  and  when  two  of  the  members,  other  than  Miss  Eoberts,  were 
addressing  the  meeting,  he  shouted  out  to  one  speaker  that  he  was  an 
idiot,  and  at  or  to  the  otlier  speaker,  '^  There  goes  another  idiot."  The 
proceedings  of  the  meeting  were  interrupted  and  disturbed,  and  at 
times  brought  to  a  standstill  by  what  the  appellant  did  as  above 
stated.  Miss  Roberts  spoke  to  the  appeUant  from  the  platform  of  the 
Jiall  on  which  she  was  standing,  and  asked  him  to  be  quiet,  and  she 
subsequently,  on  his  continuing  his  interruptions,  came  down  from  the 
platform  and  again  spoke  to  him,  and  asked  him  to  be  quiet  or  leave 
the  meeting.  Other  members  of  the  Salvation  Army  also  remon- 
strated, and  asked  him  to  be  quiet  or  leave  the  meeting,  but  he 
told  them  to  send  for  a  policeman,  and  said  it  would  take  better 
men  than  those  who  spoke  to  him  to  put  him  out,  and  he  refused  to 
be  quiet  or  to  leave.  Miss  Roberts  sent  for  a  policeman,  and  shortly 
after  the  messenger  had  gone  the  appellant  left  the  meeting.  The 
appellant's  disturbance  of  the  meeting  in  the  manner  described  lasted 
for  nearly  an  hour,  and  it  had  the  effect  of  disturbing  and  interrupting 
the  meeting,  and  molesting  the  persons  engaged  in  it.  After  he  left 
the  services  proceeded  quietly  and  without  any  disturbance.' 

The  questions  of  law  were — *(l)  Whether  the  com- 
plaint sets  forth  a  relevant  charge  of  breach  of  the  peace  ? 
(2)  Whether  the  facts  proved  warrant  the  conviction  ? ' 

Shaw,  for  the  appellant,  argued — There  is  no  relevant 
charge  here. 

Lord  Young. — The  charge  is  alternative,  I  see,  and 
the  conviction  general,  so  that  the  appellant  may  say 
that  he  has  been  convicted  of  creating  a  noise  and  dis- 
turbance in  some  way  or  other  not  specified. 

Shaw  for  the  appellant. — That  is  one  point  against  the 
conviction.  From  it  the  appellant  does  not  in  the  least 
know  for  what  he  had  been  fined  £3.  But  even  apart 
from  that  the  complaint  is  irrelevant.  *  Shouting  and 
screaming  at  the  top  of  his  voice'  is  not  a  relevant  charge, 
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^OT  is  it  made  relevant  by  the  addition  of  *  whereby  the     1883. 
meeting  was  interrupted   and   disturbed/     Ritchie  v.*    noW. 
^*Phee,  High  Court,  Oct.  25,  1882,  Couper,  vol  v.,  p.     ^"^^ 
1  47;  GaJbraith  v.  Muirhead,  High  Court,  Nov.  17, 1856,   ^^"^s^^- 
Xjtv.,  vol.  ii.,  p.  520 ;  Buist  v.  Linton,  High  Court,  Nov.  ^^J!^' 
20,  1865,  Irv.,  vol.  v.,  p.  210.     And  as  regards  the  *or  "Xot^~ 
otlierwise  creating  a  noise  and  disturbance  *  that  is  either 
Daere  redundancy,  or  if  some  further  information  was  in- 
tiended  to  be  given,  it  is  not  given.     In  short,  there  is 
icxo  specification  of  the  particular  character  of  the  shout- 
ixig  and  screaming ;  and  such  specification  was  necessary. 
For  all  that  appeared  from  the  complaint,  the  shouting 
Diay  have  been  of  the  most  innocent  character.     There  is 
xiothing  specified  about  the  purpose  of  the  meeting.     It 
may  have  been  a  political  meeting,  or  of  that  character. 
It  may  have  been  a  meeting  at  which  discussion  was 
invited,  and  at  which  some  amount  of  noise  and  disturb- 
Mice  was  inevitable.    Nor  is  it  set  forth  in  the  complaint 
that  the  accused  persisted  in  his  conduct,  notwithstand- 
^g  the  remonstrances  of  those  conducting  the  meeting. 
The  complaint  therefore  is  irrelevant.     But  even  if  the 
cotnplaint  were  relevant  as  a  Police  Court  complaint,  the 
^a<*tB  held  to  have  been  proved  do  not  show  that  the 
appellant  has  been  guilty  of  any  breach  of  the  peace.    It 
^a*  a  public  meeting,  to  which  aU  were  invited,  and  the 
*I>I)ellant  has  merely  expressed   his   dissent   from   the 
^^W8  that  were  being  advocated.     It  was  a  meeting  for 
IxacQssion. 

Low,  for  the  respondent — ^The  complaint  is  relevant, 
ta.ljea  as  a  Police  Court  charge.  There  is  sufficient 
specification  to  let  the  accused  know  what  was  to  be 
piX)ved  against  him.  The  clause  '  or  otherwise  creating 
*  iioise  and  disturbance,'  is  simply  intended  to  let  in 
^^ence  of  the  various  acts  of  shouting  and  screaming 
^t-caUs,  and  calling  people  idiots. 

IjORD  Young. — No.  It  is  *  otherwise '  than  by  shout- 
^^8  and  screaming.  Besides,  you  have  a  general  con- 
^^^tion  on  an  alternative  complaint 
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1883.  Low,  for  the  respondent — Only  the  question  of  rd 

^k  vancy  is  raised  in  this  Case— nothing  is  said  against  tl 

Sr^  conviction  if  the  complaint  is  relevant     Then  if  tl 

Feiguacm.  ^jQjj^piaint  is  relevant,  the  facts  held  to  be  proved  amp 


%^  justify  a  conviction.  It  is  a  breach  of  the  peace 
Appeal  disturb  a  political  meeting,  Sleigh  and  Russell  v.  Mooce 
High  Court,  June  12,  1850,  J.  Shaw,  369,  much  more 
religious  one,  Dougall  v.  Dykes,  High  Court,  Nov.  1 
1861,  Irv.,  vol.  iv.,  p.  101,  which  this  was.  It  tot 
place  on  a  Sunday,  and  in  a  hall  hired  by  the  Salvati< 
Army  for  their  meetings,  and  the  facte  proved  shew  th 
these  meetings  are  simply  religious  meetings.  What  t 
appellant  did  was  something  much  more  serious  th 
merely  to  express  his  dissent — he  persistently  disturb 
the  meeting  for  an  hour. 

The  Lord  Justice-Clerk. — It  is  at  all  events  ch 
that  the  act  which  is  charged  here  was  a  highly  ind 
corous  and  improper  one.  The  real  root  of  the  offen* 
is  that  it  is  an  interference  with  the  liberty  of  tl 
subject.  In  this  particular  case  these  persons  we 
conducting  within  their  own  walls — whether  wisely 
unwisely  calls  for  no  opinion,  and  we  cannot  consider 
— what  they  regarded  as  solemn  and  sacred  service 
and  for  this  man  to  go  there  for  the  purpose  of  prever 
ing  these  services  being  conducted,  and  of  turning  the 
into  ridicule,  is,  as  I  have  said,  a  highly  indecorous  ai 
improper  proceeding,  whether  it  is  also  a  police  offen 
or  not.  But  I  go  further,  for  I  think  that  it  is  a  poU 
offence.  These  persons  are  as  well  entitled  within  the 
own  hall  to  have  their  meetings  conducted  in  an  order 
and  decorous  manner,  as  if  it  had  been  in  one  of  thi 
private  houses,  and  therefore  I  am  disposed  to  susta 
this  conviction.  No  doubt  the  complaint — as  the 
Police  Court  complaints  often  are — is  drawn  with 
alternative  which  gives  rise  to  doubt  and  ambiguil 
where  there  need  have  been  none,  but  on  the  whole^ 
am  not  disposed  to  give  so  much  weight  to  that  as  to 
of  opinion  that  the  conviction  should  be  quashed. 


VOL.  v.]        AND  CIRCUIT  COURTS  OF  JUSTICIARY.  283 

Lord  Young. — I  am  of  the  same  opinion.     What-     1883. 
ever  may   be  thought  about  the   proceedings   of  the     NoTsk. 
Salvation  Army  within  their  own  premises— and  I  have    ^'S.^ 
no   opinion  at  all,  for  I  never  saw  a  meeting  of  the     ^'"g'^"- 
Salvation   Army  —  their   meeting  was   certainly  quite  ^f^^^' 
lawful     They  were  within  their  own  premises,  making    x^yeai 
no  disturbance  ;  they  were  conducting  their  own  pro- 
ceedings, whatever  people  may  think  of  them,  lawfully 
and   orderly,  in   a  building  which  they  have  for  the 
purpose,  and  for  anyone  to  go  there  and  express  his 
disapprobation  of  them  in  the  way  this  man  seems  to 
have  done,  was  to  subject  him — and  most  justly — to  the 
punishment  which  he  received.     I  therefore  agree  with 
your  Lordship  that  the  conviction,  as  regards  its  general 
merits,  should  be  sustained.     I  am  more  doubtful  about 
the  specification.     However,  that  question  really  is  not 
raised  in  the  Case — I  mean  the  want  of  specification  in 
the  second  alternative  of  the  charge,  and  the  general 
nature  of  the  conviction,  proceeding  on  an  alternative 
charge.     It  originated,  I  think,  in  a  remark  of  my  own, 
and  I  am  disposed  to  withdraw  that  remark,  and  to 
decide  the  Case  on  the  general  merits. 

Lord  Craighill. — I  think  the  complaint  here  is  well 
libelled.     I  think  there  is  a  relevant  charge  of  breach  of  • 
the  peace,  and  on  the  second  of  the  two  questions  in  the 
Case,  I  see  no  reason  whatever  for  disturbing  the  decision 
of  the  Magistrate. 

The  following  was  the  Interlocutor : — 

^Edinburgh,  13th  June  1883. — Having  considered 
this  Case,  and  heard  Counsel  for  the  parties,  dismiss 
the  appeal :  Affirm  the  determination  of  the  inferior 
Judge :  Find  the  respondent  entitled  to  expenses,  which 
modify  to  five  guineas,  for  which,  and  one  guinea  as  the 
dues  of  extract,  decern  against  the  appellant.' 

Agent  for  the  Appellant— Jambs  M'Caul,  S.S.C. 
Agent  for  the  Respondent — Pabtt. 
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Present, 

The  Lobd-Jubticb  Clerk. 

Lords  Young  and  Craiohill. 

Thomas  Hill,  Gomplainer — Bhind. 

AGAINST 

John  Finlayson  and  Others,  Respondents — J.  Comrie  Thomson. 

Froourator-fisoal — Title  to  Sub — Conviction  where  Procurator- 
fisoal's  Title  Disputed. — A  person  convicted  of  breach  of  the 
peace  in  a  Police  Court  brought  a  suspension  on  the  ground  that 
the  appointment  of  the  prosecutor  as  Procurator-fiscal  had,  some 
days  before  the  date  of  the  complaint,  been  found  to  be  null  in 
an  action  of  declarator  in  the  Court  of  Session,  another  person 
being  at  the  same  time  found  entitled  to  the  office. — The  Court 
refused  the  bill,  holding  that  as  the  prosecutor  had  been  appointed 
Procurator  fiscal  by  the  presiding  Magistrate,  and  had,  de  factoy 
been  performing  the  duties  of  Procurator-fiscal  at  the  date  of  the 
conviction,  the  validity  of  his  appointment  could  not  competently 
be  questioned  in  a  suspension  of  a  conviction  obtained  at  his 
instance. 

1883.         On  28th  February  1883,  in  the  Police  Court  of  Fraser- 
Nalk     burgh,  before  John  Park,  senior  Magistrate,  on  a  com- 
^.      •  plaint  dated  28  th  February,  and  bearing  to  be  at  the 
J?!^"^^  instance  of  *John  Finlayson,  solicitor  in  Fraserburgh, 
^j^eisT*'  Procurator-fiscal  of  Court  ad  interim^  duly  appointed/ 
SuBpension.  Thomas  Hill,  residing  in  Aberdeen,  was  convicted  of 
breach  of  the  peace,  and  sentenced  t-o  ten  days'  imprison- 
ment. 

After  he  had  served  the  period  of  imprisonment.  Hill 
brought  a  Suspension,  alleging  that  since  his  trial  he  had 
discovered  that  Finlayson  had  had  no  legal  title  to  act 
as  Procurator-fiscal,  and,  consequently,  that  the  convic- 
tion and  sentence  were  null.  He  called  as  respondents 
Finlayson,  *  pretended  Procurator-fiscal  ad  interim  of 
the  burgh  of  Fraserburgh ; '  Andrew  Tarras,  *  Procurator- 
fiscal  of  that  bui'gh  ; '  Mr  Park,  the  presiding  Magistrate, 
and  John  Proctor,  the  clerk  of  the  Police  Court. 
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In  the  Bill  it  was  stated  :—  1883. 

•  The  General  Police  and  Improvement  (Scotland)  Act,  1862 '  (25  No^. 

*n<l  26  Vict  cap.  101),  was  adopted  in  Fraserburgh  in  1870.^    In  % 

J^OTembcr  1882  the  office  of  procurator-fiscal  of  the  burgh  became  ^^^^7^^ 

^^^Acant,  and  on  29th  November  the  three  magistrates,  Messrs  Park,  High  Court, 
tf  ellis,  and  Tindall,  met  for  the  purpose  of  filling  up  the  vacancy. 


I*«Jk  presided,  and  the  two  otber  magistrates  respectively  proposed  Susponaon. 

luaci  seconded  the  appointment  of  Mr  Andrew  Tarras.     Park  himself 

pTopoeed  that  Finlayson  should  be  appointed,  and  in  his  capacity  of 

eliAirman  declined  to  declare  the  other  motion  carried,  and  adjourned 

tli«  meeting.     On  2d  December  Park,  as  presiding  Magistrate  in  the 

Police  Comt^  appointed  (as  the  complainer  contended,  illegally)  Fin- 

Ic^yaon  interim  fiscal,  and  thereafter  Finlayson  continued  to  act  as 

interim  fiscal  at  subsequent  diets  of  the  Court,  Park  being  always  the 

presiding  magistrate  to  the  exclusion  of  his  two  colleagues,  who,  to 

avoid  a  scandal,  did  not  insist  on  their  rights.     Meanwhile,  on  30th 

I>ecember  1882  and  17th  January  1883,  Tarras'  appointment  was  of 

new  made  and  confirmed,  but  Park,  sitting  as  the  magistrate,  having 

declined  to  recognise  it,  Tarras,  on  24th  January  1883,  raised  an 

*^on  in  the  Court  of  Session  against  Park^  Finlayson,  and  Proctor, 

the  clerk  of  Courts  concluding  for  declarator  that  he  had  been  duly 

^   Statute  25  and  26  Vic.  c.  101  (The  General  Police  and  Improve- 
»uent  (Scotland)  Act,  1862). 

Section  409. — '  It  shall  be  lawful  for  the  magistrates  under  this 
-^ct  to  appoint  from  time  to  time,  by  writing  and  during  pleasure,  the 
•^perintendent  of  police,  or  other  fit  person  or  persons,  to  be  procura- 
toi^fiflca],  for  the  purposes  of  this  Act,  of  the  burgh  in  which  they  are 
^^^gistiates,  and  such  procurator-fiscal  shall  within  such  burgh  have 
*U  such  and  the  like  powers  and  privileges  as  by  law  appertain  to  any 
PiocaratoT-fiscal  by  the  law  of  Scotland.' 

Section  410. — *  In  the  temporary  absence  of  the  procurator-fiscal  so 
^  le  appointed,  occasioned  by  indisposition  or  other  cause,  it  shall  be 
Uwfal  for  the  magistrate  of  police  presiding  in  the  Police  Court  to 
appoint  a  fit  person  to  perform  ad  interim  the  duties  of  such  procura- 
tor-&caly  in  the  name  of  such  procurator-fiscal  or  in  the  name  of  the 
P^i^n  so  appointed  ad  interim,  and  to  insist  in  any  proceedings  which 
^"^y  have  been  commenced  in  the  name  of  such  procurator-fiscal.' 

Section  411. — 'All  actions,  prosecutions,  and  proceedings  for 
^•Uttes  and  offences  committed  within  the  burgh,  or  for  the  recovery 
®'  ^eSy  penalties,  forfeitures,  or  expenses  under  the  police  provisions 
^  this  Act,  the  mode  of  recovering  which  is  not  herein  otherwise  pro- 
^^<lecl  for,  shall  be  sued  for  before  the  magistrates  of  police  in  the 
^lioe  Court  at  the  instance  of  the  procurator-fiscal  to  be  appointed  as 
^^'^in  authorised.' 
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1883.      appointed  procurator-fiscal,  and  that  Finlayson  had  no  right  <nr  til 

„ — ~       to  the  office  of  procurator-fiscal  or  interim  procurator-fiscaL     Deei 

Hill '      in  absence  was  pronounced  on  24th  February,  but,  notwithstandii 

Finlayson.   Finlayson  continued  to  act  as  fiscal,  and,  in  particular,  at  the  trial 

the  complainer  on  28th  February. 


High  Court, 
Jane  13. 


Suspension.  The  suspender  pleaded  in  the  Bill — (1)  The  respondei 
Finlayson  having  no  title  to  prosecute  as  Procurato 
fiscal  ad  interim  of  Fraserburgh,  the  conviction  of  tl 
complainer  upon  the  complaint  at  that  respondent 
instance  against  him,  and  sentence  thereon,  were  and  a. 
incompetent,  and  fundamentally  null. 

Rhind  for  the  suspender. — ^This  is  a  prosecute. 
neither  at  the  instance  of,  nor  with  the  consent  of) 
public  prosecutor,  and  therefore  the  conviction  is  nui 
Mitchell  V.  Scott  and  Mackay,  High  Court,  June  24, 184! 
Arkley  315 ;  Hume,  vol.  ii.,  p.  125.  The  original  interic 
appointment  was  outwith  the  410th  section  of  the  Ac> 
which  only  contemplated  the  case  of  the  temporar 
absence  of  the  Procurator- fiscal,  not  a  vacancy  in  th 
oflSce.  Mr  Finlayson  could  not  possibly  be  regarded  a 
reputed  fiscal,  at  any  rate  after  the  decree  of  declarator. 

Counsel  for  the  respondents  was  not  caUed  on. 

Lord  Justice-Clerk. — I  regret  that  this  question 
should  have  been  brought  here,  because  the  complaine 
really  has  not  even  a  shadow  of  ground  in  point  of  lai 
on  which  to  stand.  I  do  not  inquire  whether  Mr  Fir 
layson's  appointment  as  Procurator-fiscal,  whether  on  tt 
day  of  the  prosecution  or  on  previous  occasions,  was  oi 
which  would  be  upheld  if  properly  canvassed  before 
competent  Court,  but  it  is  perfectly  clear  that  it  is. 
sufficient  title  to  sustain  the  prosecution  of  this  com 
plainer.  The  ends  of  justice  would  be  defeated  if 
person  otherwise  legally  brought  before  the  Magistrarf 
were  allowed  to  escape  on  the  ground  that  the  prosecat 
had  no  title.  A  Court  has  ample  power  to  appoint 
prosecutor  for  the  time  if  there  be  no  one  acting  at  tl 
time,  and  the  title  so  given  is  quite  sufficient  to  susf^ 
the  proceedings  of  the  particular  Court,  unless  there 
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Bome  .radical  objection,  which  does  not  seem  to  have     1883. 
l)een  the  case  here.     The  truth  is  that  the  Magistrates    noTss. 
appear  to  have  been  disputing  as  to  the  person  to  be  ap-   ^   ». 
pointed  Procurator-fiscal,  and  those  who  consider  them- 
selves aggrieved  in  that  matter  may  have  their  remedy,    jLe  is.  ' 
but  it  would  be  out  of  the  question  to  allow  their  dis-  suspeDaonT 
pute  to  enure  to  the  benefit  of  a  person  who  has  been 
convicted  of  breach  of  the  peace, 

liords  Young  and  Lord  Craighill  concurred. 
The  following  was  the  Interlocutor : — 
'Edinburgh,  IbthJune  1883. — Having  considered  this 
Sill,  and  heard  counsel  for  the  parties,  Refuse  the  Bill : 
Find  the  respondents  entitled  to  expenses,  which  modify 
to  five  guineas,  for  which,  and  one  guinea  as  the  dues  of 
extract,  decern  against  the  complainer/ 

Agent  for  the  Snpender— William  Officsr,  S.S.C. 
Agents  for  the  Respondent— Fraseb,  Stodabt,  &  BALLnvoALL,  W.S. 


WEST    CIRCUIT. 

GLASGOW. 

Present, 
Lord  Youno. 

HiR  Majbstt's  Advocate — A.  Taylor  Innes,  A.-D. 

A0AIN8T 

Robert  Smillib — APLennan. 

^^XLFUL    FiBB-RAISINO — WiCKED,     CuLPABLE,     AND    RSCKLBSS    FiRE- 

Raising. — Direction  by  Lord  Young,  in  charging  a  jury : — *  If 
m  person  intentionally,  and  not  in  pursuit  of  any  lawful  object, 
aets  fire  to  premises,  he  commits  the  crime  of  wilful  fire-raising ; 
and  if,  while  engaged  in  some  other  unlawful  act,  or  while  in  such 
a  state  of  excitement  as  not  to  care  what  he  is  doing,  he,  without 
delibeniie  intention  to  do  so,  sets  premises  on  fire,  ho  commits  the 
crime  of  wicked,  culpable,  and  reckless  fire-raising ;  but  the  acci- 
dental setting  on  fire  of  premises  by  mere  carelessness  is  not  in 
ordinary  circumstances  criminal. 
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EvideDce  on  which,  ander  the  above  direction,  the  jniy  fonnd  t  dunge 
of  wilfol  fire-raisings  or  otherwise  of  wicked,  culpable^  and  nckleas 
fire-raising,  against  a  panel,  not  f/rooen. 

George  MacBean,  Inverness,  April  15,  1847,  Ark.,  p.  262,  followed. 

1883.         On  20th  June  1883  Robert  Smillie  was  chaiged  at 

KoTiiL  the  Glasgow  Circuit,  before  Lord  Young,  with  the  crime 

Smuiie.  of  wilful   fire-raisiug,  or  otherwise  with  the  crime  of 

Giaigow,  wicked,  culpable,  and  reckless  fire-raising, 

Ju2ie20L 

Fin-raising;  '  ^^  BO  FAR  AS,  having  been  at  and  prior  to  the  8th  day  of  Maj 
1883  in  the  employment  of  James  Murray,  ship-chandler,  then  and 
now  or  lately  residing  in  or  near  Granville  Street,  Glasgow,  as  a 
porter,  and  having  in  that  or  in  some  similar  capacity  been  oocasiuD- 
ally,  and  in  particalar  on  or  about  the  7th  day  of  May  1883,  intrusted 
with  a  key  of  the  oil-store  or  premises  in  or  near  Brown  Street, 
Glasgow,  then  and  now  or  lately  occupied  by  the  said  James  Murrmy, 
to  enable  you  to  obtain  access  to  the  said  store  or  premises  after 
business  hours,  and  you  having  on  or  about  the  said  7th  day  of  May 
1883  entered  said  store  or  premises  after  business  hours  by  means  of 
said  key,  or  in  some  other  manner  to  the  prosecutor  unknown,  you 
did,  on  the  7th  or  8th  day  of  May  1883,  or  on  one  or  other  of  th( 
days  of  that  month  or  of  the  April  immediately  preceding,  in  or  near; 
the  said  oil-store  or  premises  in  or  near  Brown  Street  aforesaid,  ooc 
pied  by  the  said  James  Murray,  wilfully,  wickedly,  and  feloniousi; 
or  wickedly,  culpably,  and  recklessly,  sot  fire  to  the  said  store 
premises,  by  applying  a  lighted  lucifer  match  or  matches,  or  oth» 
ignited  substance  or  substances  to  the  prosecutor  unknown,  to 
quantity  of  hay  or  other  combustible  material  or  materials  to  t*" 
prosecutor  unknown,  on  the  ground  flat  or  other  part  of  the  said 
or  premises ;  and  the  fire  thus,  or  in  some  other  manner  to  the 
cutor  unknown,  wilfully,  wickedly,  and  feloniously,  or  wickecLJy, 
culpably,  and  recklessly,  set  and  applied  by  you,  did  take  effect^  9^.wd 
did  bum  and  destroy  part  of  the  said  store  or  premises,'  Ssc 

The  panel  pleaded  not  guilty. 

It  appeared  from  the  evidence  that  the  panel,  wrBa 
was  quite  a  lad,  was  on  the  day  libelled  intoxicated,  and 
that  about  8  o'clock  p.m.  he  had  returned  in  that  con- 
dition to  the  oil-store  to  place  therein  a  wheelbarrow 
which  he  had  been  using ;  that  with  the  assistance  of  « 
friend  he  opened  the  store  by  means  of  the  key  intrusteci 
to  him,  and  having  entered  was  with  much  difficull^P 
induced  by  his  friend  to  come  out  again ;  and  that  oi 
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his  fiiend  leaving  him  he  had  immediately  returned  to     1883. 
the  store,  and  locked  the  door  from  the  inside.    Between     No.  38. 
10  and  11  P.M.  a  woman  who  lived  on  the  other  side  of    smiiue. 
the  street  observed  him  through  the  windows  to  have    oia^o^ 
%hted  some  gas  jets  on  the  first  floor,  and  to  be  smoking 
^  pipe.     She  did  not  think  that  he  was  doing  anything 
criminal.      The  attention  of  two  police- constables  was 
dra\TO  to   his  conduct,  and  they  concluded  from   his 
xnovements  that  he  was  drunk,  but  on  his  turning  down 
the  gas  they  went  away.     Between  midnight  and  one 
o'clock  A.M.  the  police  again  saw  the  panel  with  some 
gas  jets  lighted  and  his  coat  oflf.     They  knocked  loudly, 
demanding  admittance,  and  thereupon  the  gas  was  once 
inore  turned  down,  and  they  went  away.   A  few  minutes 
later  the  premises  were  found  to  be  on  fire,  and  damage 
to  the  extent  of  £150  was  sustained  before  it  was  extin- 
guished.    In  the  interval  (as  it  afterwards  transpired), 
the  panel  had  left  the  building,  and  he  was  not  found 
till  next  day.     Evidence  was  further  led  (overruling  an 
objection  by  the  panel's  counsel  to  its  admissibility),  that 
about  five  months  prior  to  this  occurrence  the  panel  had 
explained  to  a  companion   in  a  previous  employment 
that  he  could  set  premises  on  fire  without  risk  of  detec- 
tion by  placing  a  lighted  candle  on  a  pile  of  newspapers 
laid  on  a  floor,  by  which  contrivance  several  hours  must 
elapse  between  the  application  of  the  fire  and  its  taking 
^ect     In  answer  to  the  Court  the  companion  to  whom 
this  statement  was  made  stated  that  he  considered  the 
panel  to  be  weak-minded  or  *  queer.' 

The  Advocate-Depute  in  addressing  the  Jury  con- 
tended that  the  evidence  of  the  panels  peculiar  views 
^'^garding  the  setting  fire  to  buildings  supplied  a  suffi- 
Gently  intelligible  motive  to  warrant  a  verdict  of  wilful 
^^-raising,  there  being  none  other  suggested  ;  that  the 
P^bability  was  that  he  carried  out  in  his  drunken  mood 
^*^at  he  was  proud  to  have  contemplated  when  sober. 
^t  that  even  if  the  Jury  were  of  opinion  that  he  did 
^^t  apply  the  light  deliberately  and  intentionally,  he  was 

VOL.  V.  T 
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1883.  still,  it  was  contended,  guilty  of  the  lesser  offence 

nTm.  culpable  and  reckless  fire-raising,  as  it  was  proved  1 

SmiUia.  he  was  for  hours  where  he  had  no  right  to  be,  and  w 

Giugow,  doing  this  unlawful  act  was  all  the  tintie  acting  \ 

""    '  gross  recklessness.     And  if  a  fire  was  caused  by  g 


F!r5.raiBiig.  ^^^  culpable  rccklessncss,  even  without  intention, 
lesser  crime  was  committed.  Archibald  Phaup,  B 
Court,  Nov.  9,  1846,  Ark.,  p.  176  ;  George  MacBe 
Inverness,  15  April,  1847,  Ark.,  p.  262;  WiUi 
Annandale,  High  Court,  Dec.  1,  1873,  Couper,  vol. 
p.  498. 

Maclennan,  for  the  panel  contended  that  the  fire '' 
merely  an  unfortunate  accident.  George  MacBe 
Inverness,  15  April  1847,  Ark.  p.  262. 

Lord  Young,  after  consultation  with  Lord  Mure 
charffinff  the  Jury,  said : — This  Case  is  a  peculiar  i 
and  Quires  soZ  consideration.  The  primer,  wh 
a  mere  lad,  and  of  rather  weak  intellect,  was  a  portei 
fourteen  shillings  a  week  in  this  oil-store,  and  he  is  i 
charged  with  wilful  fire-raising,  or  wicked,  culpable,  i 
reckless  fire-raising,  committed  in  the  store-  N 
dealing  with  the  charge  of  wilful  fire-raising  first,  I  h 
to  explain  to  you  that  this  is  a  nomen  juris,  and  me 
the  unlawfully  and  intentionally  setting  fire  to  dwelli 
houses  and  other  erections.  In  order  to  constitute 
offence  it  is  essential  that  the  party  should  raise  the : 
wilfully.  If  he  does  so,  it  does  not  matter  what  mot 
he  may  have  had.  A  common  motive  in  practice  is 
realise  the  insurance  on  the  premises,  and  that  alwi 
makes  the  case  a  very  bad  one.  Another  motive 
revenge.  These  are  illustrations ;  but  it  may  be  genera 
affirmed  that  if  the  act  is  done  unlawfully  and  intentii 
ally  the  motive  does  not  matter.  The  motive  allef 
here  is  that  this  weak  silly  lad,  being  drunk,  someh 
got  it  into  his  head  that  it  would  be  a  favourable  opp 
tunity  for  trying  to  carry  out  his  peculiar  views  on 
subject  of  fire-raising.  This,  however,  is  a  mere  sunr 
— the  evidence  adduced  that  he  held  these  peculiar  vi( 
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gives  it  no  higher  value  than  any  other  surmise,  and     1883. 
there  is  really  no  direct  evidence  whatever  of  its  having     NoTii. 
been  his  actual  motive  in  this  case.     If  proved  to  have    smiiue. 
existed,  it  is  a  sufficient  motive  ;  but  if  it  is  not  proved,    oiaigow, 
there  is  an  end  of  the  charge  of  wilful  fire-raising,  for  no     ^^ 
other  motive  has  been  suggested.     The  only  evidence  is 
that  this  drunk  lad  got  into  the  store  and  lighted  the 
gas,  turning  it  off  and  on  as  occasion  required.     There 
is  no  direct  evidence  that  he  set  the  place  on  fire.     That 
is  conjecture,  founded  on  the  circumstance  that  he  was 
on  the  spot  at  the  time.     But  the  conjecture  is  imneces- 
8ary,  for  if  he  was  only  lighting  his  pipe  and  threw 
away  the  match,  failing  to  stamp  it  out  with  his  foot 
(as  drunk  men,  and  even  sober  men,  will  do),  the  place 
might  have  gone  on  fire.    Yet  though  his  conduct  in  such 
a  case  would  be   careless — ^grossly   careless — I   cannot 
direct  you  to  hold  that  he  is  necessarily  guilty  of  a 
crime.     He  would  certainly  not  be  guilty  of  wilful  fire- 
laiaing.     Tipsy  men,  for  example,  not  infrequently  let 
A  bedroom  candle  fall,  with  the  result  that  a  house  is 
bwned.     Their  action  is  very  careless,  but  not  at  all 
crimmal ;    otherwise  persons  with   the   most  innocent 
mtentions  might  be  convicted  because  their  proceedings 
i^ted  in  some  serious  accident. 

To  come  now  to  the  other  charge  of  wicked,  culpable, 

^d  reckless  fire-raising.     That  is  a  crime  of  this  nature 

•^If  a  man,  while  engaged  in  some  illegal  act,  raises  a 

fire,  he  is  guilty  of  the  crime  of  wicked,  culpable,  and 

^less  fire-raisings,   although    he   never  intended   or 

desired  to  raise  the  fire.    Again,  in  the  Case  oiMacBean^ 

^hich  was  tried  at  Inverness  in  1847,  it  was  laid  down 

'^  if  a  man  was  in  such  a  state  of  reckless  excitement 

•8  not  to  care  what  he  was  doing,  it  would  certainly  be 

*  crime  were  premises  to  be  set  on  fire  by  him — were  he, 

^'  instance,  to  throw  a  lighted  candle  into  a  heap  of 

^^^flammable  materials.     But  the   circumstances  under 

^^ch  this  crime  can  be  committed  are  very  special ;  and 

^r  consultation  with  Lord  Mure,  I  feel  myself  unable 


\ 
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1883.  to  push  the  principle  of  criminal  responsibility  furtb 
n^Tm.  than  is  indicated  by  these  illustrations.  Now,  here  t1 
smiuie.    young  man,  in  a  state  of  disgraceful  intoxication,  wei 


Gia-gow,    to  the  premises  in  question,  and,  having  been  taki 
^*    '    away,  immediately  returned.     A  witness  who  watch< 


Pire-raiaing.  j^^  ^^  j^^^,  house  ou  the  Opposite  side  of  the  stre 
saw  nothing  criminal  in  what  he  was  doings  and  thoug 
only  of  the  possible  danger  to  the  man  himself.  He  in 
also  observed  by  the  police  to  be  in  a  drunken  state,  an 
their  conduct  in  the  circumstances  is  very  strange.  Bn 
neither  did  they  see  anything  criminal ;  on  the  contrarj 
they  considered  themselves  justified  in  assuming  tha 
theL  wa.  nothing  wrong. 

If,  therefore,  you  can  find  evidence  that  the  pan< 
wilfully  set  fire  to  the  premises  in  order  to  test  his  notio 
about  fires — ^that  he  deliberately  lighted  a  match  an 
applied  it  to  the  buildings — then  you  will  find  hii 
guilty  of  wilful  fire-raising.  If,  on  the  other  hand,  yc 
are  of  opinion  that  as  a  tipsy  or  even  a  sober  man  mi 
sometimes  do,  he  carelessly  raised  an  accidental  fire,  thi 
he  is  not  necessarily  a  criminal.  But  if  you  think  tb 
he  was  in  a  state  of  excitement  so  great  as  not  to  ca 
what  happened,  and  raised  this  fire  though  without  a^ 
deliberate  intention  to  do  so,  ho  will  be  guilty  of  t 
crime  of  wicked,  culpable,  and  reckless  fire-raising, 
accordance  with  the  authority  of  MacBean's  Case. 

The  Jury  found  both  charges  not  proven,  and  t 
panel  was  in  consequence  assoilzied  simpliciter^  ai 
dismissed  from  the  bar. 

Agent  for  the  Panel— Jambs  Lindsay,  Writer,  Olaegow. 
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HIGH   COURT. 

Present, 

The  Lord  Justicb-Clerk. 

Her  Majesty's  Advocate — Brand,  A,-D. 

AGAINST 

Wii^xiAM  Simpson — Dean  of  Faculty  {MacdonaJd)  and  Shaw. 

Frautox-ent  Debtor — Fraudulent  Bankrupt — Statute  43  and  44 
Via  o.  34,  SEC.  13,  subsections  (A)  I  and  2  (The  Debtors  (Scot- 
l*nd)   Act,  1880) — Want  op  Specification — Relevancy — Know- 
UDG^iB  AND  Belief — Property. — It  is  enacted  by  section  13,  sub- 
Bectioxi  (A)  1,  of  the  Debtors  (Scotland)  Act,  1880,  that  a  debtor  in 
a  process  of  sequestration  or  cessio  shall  be  deemed  guilty  of  a  crime 
and  offence,  unless  he  proves  that  he  had  no  intent  to  defraud,  if  he 
does  xiot,  to  the  best  of  his  knowledge  and  belief,  fully  and  truly 
disclose  the  state  of  his  affairs,  in  terms  of  the  Bankruptcy  (Scot- 
^"»d)  Act,  1856,  or  the  Cessio  Act,  as  the  case  may  be. — Held 
^^    there  are  three  essential  elements  in  the  above  enactment, 
whicli  ought  to  be  set  forth  in  a  charge  of  the  said  crime  and 
offftnce,  viz. : — First,  what  the  true  state  of  the  affairs  of  the  accused 
^aa  ;  second,  that  he  knew  and  believed  it  to  be  so ;  and,  third, 
^t  lie  did  not  disclose. 
T«nn8  of  an  indictment  charging  said  crime  and  offence,  which  was 
held,  to  be  relevant,  and  which  it  was  held  contained  a  sufficient 
averment  of  knowledge  and  belief,  and  also  of  property  and  posses- 
sion, on  the  part  of  the  accused. 
The  Debtors  (Scotland)  Act,  1880,  sec.  13,  subsec.  (A)  2,  enacts  that 
a  del)tor  in  a  process  of  sequestration  or  cessio  shall  be  guilty  of  a 
Clime  and  offence,  unless  he  proves  that  he  had  no  interest  to 
defraud,  if  he  does  not  deliver  up  to  the  trustee  in  his  sequestration 
'  all  his  property  and  all  books,  documents,  papers,  and  writings 
relatiDg  to  his  property  or  affairs  which  are  in  his  custody  or  under 
^  control,  and  which  he  is  required  by  law  to  deliver  up.' 
An  indictment  under  this  enactment  charging  the  accused  with  not      1883. 
^Wng    delivered  up  the  books,   documents,   &c.,   forming    the     noT^. 
vouchers  of  certain  sums  specified,  held  irrelevant,  in  respect  it  was     William 
^^^  ^U^ed  that  such  books,  documents,  &c.,  had  ever  existed. 


High  Court, 


*"H-ljAM  Simpson,  farmer,  now  or  lately  residing  at    J"^y  ^Q- 

^^aor  Broachrig,  in   the  parish   of  Carrington,  and    Cont.  of 

^ty  of  Mid-Lothian,  was  indicted  and  accused  : —         (Scotland) 

Tft  Act.  1880. 

^^■^  ALBEIT,  by  an  Act  passed  in  the  forty-third  and  forty-fourth  ^^  %  '^^ 

^^  the  reign  of  Her  Majesty  Queen  Victoria,  chapter  thirty- four,      and  2. 
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1883.      entitled  'The  Debtors  (Scotland)  Act,  1880/  it  is  by  section  tiiirtec 

N0T7.      ^^oi'eof  enacted  that  '  The  debtor  in  a  process  of  sequestration  or  cess 

William     shall  be  deemed  guilty  of  a  crime  and  offence,  and  on  convictk 

before  the  Court  of  Justiciary  or  before  the  Sheriff  and  a  jury,  ahi 

^i^vlS^  be  liable  to  be  imprisoned  for  any  time  not  exceeding  two  year«, 

by  the  Sheriff  without  a  jury,  for  any  time  not  exceeding  sixty  daj 

Debton     ^^^^  ^^  without  hard  labour  (A),  in  each  of  the  cases  following  nnli 

^??*fe^^    ^^  proves  to  the  satisfaction  of  the  Court  that  he  had  no  intents 
Act,  1880,     ,  -       ,     ,       . 
sec.  l8.  sub-  defraud,  that  is  to  say  : — 1.  If  he  does  not  to  the  best  of  his  knoiotsc 

^^2!      ^^  belief  fnWy  and  truly  disclose  the  state  of  his  affairs,  in  terau 

the  Bankruptcy  (Scotland)  Act,  1856,  or  the  Cessio  Acts,  as  the  cai 

may  be ;  2.  If  he  does  not  deliver  up  to  the  trustee  all  his  proper^ 

and  all  books,  documents,  papers,  and  writings  relating  to  his  propert 

or  affairs,  which  are  in  his  custody  or  under  his  control^  and  which  1 

is  required  by  law  to  deliver  up,  or  if  he  does  not  deal  with  and  di 

pose  of  the  same  according  to  the  directi(ms  of  the  trustee : '  And  1 

the  said  Bankruptcy  (Scotland)  Act,  1856,  being  an  Act  passed  in  tl 

nineteenth  and  twentieth  years  of  the  reign  of  Her  Migesty  Qaei 

Victoria,  chapter  seventy-nine,  it  is,  by  section  eighty-one  therei 

enacted  that  *The  bankrupt  shall  make   up,  and  at  the   meetii 

appointed  for  the  election  of  a  trustee,  deliver  to  the  clerk  of  sa 

meeting  a  state  of  his  affairs  specifying  his  whole  property  wherei 

situated,  the  property  in  expectancy  or  to  which  he  may  have 

eventual  right,  the  names  and  designations  of  his  creditors  and  debtc 

and  the  debts  due  by  and  to  him,  and  a  rental  of  his  heritable  f 

perty,  which  state  and  rental  shall  be  subscribed  by  the  bankru 

and  shall  then  be  delivered  to  the  trustee,  and  the  same  shall  be  • 

grossed  in  a  sederunt  book  to  be  kept  by  the  trustee,  and  the  bu 

rupt  shall,  at  all  times,  give  every  information  and  assistance  necesn 

to  enable  the  trustee  to  execute  his  duty  ;  and  if  the  bankrupt  fail 

do  so,  or  to  grant  any  deed  which  may  be  requisite  for  the  recovery  < 

disposal  of  his  estate,  the  trustee  may  apply  to  the  Sheriff  to  comp 

him  to  ^ive  such  information  and  assistance,  and  to  grant  such  deei 

under  the  penalty  of  imprisonment  and  of  forfeiture  of  the  benefit 

this  Act,  and  unless  cause  be  shown  to  the  contrary  the  Sheriff  shi 

issue  a  warrant  of  imprisonment  accordingly  :'  Yet  true  it  is  and* 

VERITY,  that  you  the  said  William  Simpson  are  guilty  of  the  crii 

and  offence  set  forth  in  the  above  recited  thirteenth  section  of  t 

said   first-mentioned  Act,  subsection  (A)  1,  and  of  the  crime  ai 

offence  set  forth  in  the  above-recited  thirteenth  section  of  the  a 

first-mentioned  Act,  subsection  (A)  2,  or  of  one  or  other  of  the  a 

statutory  crimes  and  offences :  In  so  far  as,  you  the  said  V?lllti 

Simpson  having  been  tenant,  under  a  lease  or  tack  for  nineteen  yei 

granted  by  Lady  Susan    Harriet   Grant   Suttie,   widow  of  the  1 

Sir  James   Grant  Suttie   of  Balgone  and   Prestongrange,  Baron 

James  Henry   Eobert   Innes   Ker,   Duke   of    Koxburghe   (forme 
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Afarquis  of  Bowmont  and  Cessford),  and  Major  John  Eamage  Dawson,      1 883. 
residing  at  Balado,  Kinross-shire,  acting  tutors   nominated  to  Sir      j^^y 
QeoTge  Grant  Suttie  of  Balgone  and  Prestongrange,  dated  the  8th  day     Williftm 
o€   August  and  15th  day  of  October,  both  in  1879,  of  the  farm  of  St      ""^*^°' 
Clement's  Wells,  in  the  parish  of  Tranent  and  county  of  Haddington,  ^V^j^^' 

l>etween  the  term  of  Martinmas  1878  and  the  term  of  Martinmas — 

1 882,  and  you  having  failed  to  pay  any  portion  of  the  rent  for  crop     ^bton 

and  year  iSSl,  and  having  thus  become  indebted  to  the  said  tutors  on    ^^^^^^ 

"beludf  of  their  said  ward,  the  proprietor  of  the  said  farm,  and  they  sea  is.  sub- 

liavingy  on  behalf  of  their  said  ward,  on  or  about  31st  January  1882,    "^^'g?  ^ 

ikpplied  for  and  obtained  from  the  Sheriff  of  the  Lothians  sequestration 

for  the  rent  of  crop  and  year  1881  under  their  right  of  hypothec ;  and 

they  having  thereafter  presented  a  petition  to  the  Court  of  Session  for 

aeqnestration  of  your  estates,  and  obtained  a  first  deliverance  thereon 

on  2l8t  June  1882,  and  the  Lord  Ordinary  officiating  on  the  Bills, 

after  various  steps  of  procedure,  having,   on  or  about  the   11th 

^y   of  July   1882,    resumed  consideration    of    the  said   petition, 

i^uestrated  the  estates  then  belonging,  or  which  should  thereafter 

^ong  to  you  the  said  William  Simpson,  before  the  date  of  your 

^^iscluuge,  and  declared  the  same  to  belong  to  your  creditors  for  the 

parpoees  of  the  said  Bankruptcy  (Scotland)  Act,  1856,  and  the  Bank- 

^optcy  and  Beal  Securities  (Scotland)  Act,  1857 ;  and  you  the  said 

W'iUigiQ  Simpson  having  thus  become  debtor  in  a  process  of  seques- 

^tion  within  the  meaning  of  the  above-recited  Act  forty-three  and 

*^>^y-four  Victoria,  chapter  thirty-four,  section  thirteen ;  and  James 

'^Qzander  MoUeson,  then  and  now  or  lately  chartered  Accountant  in 

-^^dinburgh,  having,  at  the  first  meeting  of  your  creditors,  being  a  meet- 

^S  if^inted  ifder  alia  for  the  election  of  a  trustee,  and  held  at  Had- 

^^gton  on  24th  July  1882,  been  duly  elected  trustee  upon  your  said 

"^uestrated  estates,  which  election  was  confirmed  by  act  and  warrant 

^f  the  Sheriff-Substitute  of  Haddington,  dated  7th  August  1882,  and 

^^  heing  your  duty  in  terms  of  the  before-recited  eighty-first  section  of 

^^beaaid  Bankruptcy  (Scotland)  Act,  1856,  to  make  up  and  deliver  to 

Thomas  William  Todrick,  solicitor,  Haddington,  the  clerk  of  the  said 

^"^wting,  a  state  of  your  affairs,  specifying  your  whole  property, 

'       wherever  situated,  your  property  in  expectancy  or  to  which  you  might 

We  an  eventual  right,  the  names  and  designations  of  your  creditors 

^  debtors,  and  the  debts  due  by  and  to  you,  and  a  rental  of  your 

heritable  property,  the  said  state  and  rental  being  subscribed  by  you, 

|oat  the  same  might  be  delivered  to  the  said  trustee  and  be  engrossed 

^  the  sederunt  book  to  be  kept  by  him  ;  Yet  notmthstanding  contrary 

^  the  said  'Debtors  (Scotland)  Act,  1880,'  and  with  intent  to  defraud 

the  said  petitioning  creditors  and  the  whole  other  creditors  in  the 

^  sequestration,  you  did  not,  in  the  state  of  your  affairs  made  up 

^  produced  by  you  at  the  said  first  general  meeting  of  your  credi- 

"^  and  delivered  to  the  said  clerk,  specify  and  set  forth,  as  required 
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1 883.  by  the  said  eighty-first  section  of  the  said  Bankruptcy  (Scotland)  Act 
J-  T-  1856,  your  whole  property  wherever  situated,  the  names  and  deeigna 
WiUiam  tions  of  your  creditors  and  debtors,  and  the  debts  due  hy  and  to  you 
"°^*°"'  And  in  particular,  you  did  not  include  therein  as  property  belongini 
High  Court,  |;o  you  the  following  sums  then  in  your  possession  or  under  your  controi 

! —  and  which  you  well  knew  to  be  part  of  your  estate  falling  by  Isi 

rSbtora     under  the  said  sequestration,  and  which  ought  to  be  divided  among; 
(Scotland)    your  creditors — (1.)  the  sum  of  £1300  or  thereby  which  had  be« 
ieolS,  lut-  uplifted  by  you  from  the  branch  of  the  Commercial  Bank  of  Scotia*^ 
^^^^  ^    in  or  near  Dalkeith,  on  or  about  the  26th  day  of  May  1 881 ;  (2.)  the  8%; 
of  £222,  ITs.  or  thereby,  received  by  you  on  or  about  the  2d  day- 
November  1881  from  William  Stenhouse,  then  and  now  or  lately  cor 
day,  and  potato  merchant,  in  or  near  Springfield  Street,  Leith,  in  ps^ 
ment  of  straw  supplied  by  you  to  the  Inveresk  Paper  Mill  Compaxr, 
or  to  the  said  William  Stenhouse ;  (3.)  the  sum  of  £400  or  thereby 
which  had  been  uplifted  by  you  from  the  said  branch  of  said  bank  m 
or  about  the  19th  day  of  November  1881 ;  (4.)  the  sum  of  £80,  Os.  6a 
or  thereby,  which  had  been  received  by  you,  on  or  about  the  2l9 
day  of  December  1881,  from  the  said  William  Stenhouse,  in  paymer 
of  straw  supplied  by  you  to  the  said  Inveresk  Paper  Mill  Company,  c 
to  the  said  William  Stenhouse,  and  (5.)  the  sum  of  £450  or  thereby 
which  had  been  uplifted  by  you  from  the  branch  of  the  Royal  Ban 
of  Scotland  at  or  near  Musselburgh,  on  or  about  the  7th  day  • 
February  1882;  Nor  did  you,  at  any  time,  fully  and  truly  diaclos 
to  the  best  of  your  knowledge  and  belief,  to  your  said  trustee  or 
your  creditors,  the  state  of  your  affairs  with  reference  to  the  sai 
respective  sums  of  money,  or  one  or  more  of  the  said  sums :  Like 
(2.),  you  the  said  William  Simpson,   contrary  to  the  said  Debt« 
(Scotland)  Act,  1880,  and  with  intend  to  defraud  the  said  petitionm 
creditors,  and  the  whole  other  creditors  in  the  said  sequeatration,  c5 
not  deliver  up  to  the  said  James  Alexander  Molleson,  the  said  trust 
upon  your  said  sequestrated  estates,  the  said  respective  sums  of  £13€ 
£222,  17s.,  £400,  £80,  Os.  6d.,  and  £450,  or  one  or  more  of  tli€i 
as  above  libelled,  your  property  at  the  date  of  your  sequestration,  an 
then  in  your  possession  or  under  your  control,  and  which,  as  you  wa 
knew,  ought  by  law  to  be  divided  amongst  your  creditors,  and  ja 
did  not  deliver  up  to  the  said  James  Alexander  Molleson,  the  book 
documents,  papers,  and  writings,  relating  to  and  forming  the  vouchei 
and  evidents  or  documents  of  debt,  for  the  said  respective  sums,  ^ 
one  or  more  of  the  said  sums,  all  which  property,  vouchers,  and  ev^ 
dents  or  documents  of  debt  you  were  bound  and  required  by  law  '^ 
diiliver  up  to  him  as  trustee  foresaid  :     And  you  the  said  Willia-i 
Simpson  having  been  apprehended,  &c. 

The  Dean  of  Faculty   and   Shaw,  for  the  pan^ 
objected  to  the  relevancy. — The  indictment  charges  tU 
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contravention  of  the  Debtors  Act,  1880,  sec.  13,  subsecs.     1883. 
{ A)  1  and  2 — the  first  dealing  with  full  and  true  dis-     nTTs?. 
sure,  in  terms  of  sec.  81  of  the  Bankruptcy  Act,  1856,    simpaon. 
the  second  with  delivery  of  property  and  books,  Hi^h  Court, 

In  both  cases  there  is  thrown  on  the  accused  the L_L. 

€>Tit48  of  proving  that  he  had  no  intent  to  defraud.     Our    DS!to« 
t  objection  is,  that  in  setting  forth  the  first  charge,  j^SSso! 
words  '  to  the  best  of  his  knowledge  and  belief '  are  "Si VTi 
oixiitted.     The  indictment  does  not  charge  that  the  panel     ^^^ 
failed  to  disclose  to  the  best  of  his  knowledge  and  belief. 
Yet  these  words  are  to  be  found  in  subsection  (A)  1, 
and  are  we  maintain  of  the  essence  of  the  charge,  and 
are  indispensable  to  its  relevancy.     There  may  be  doubt 
or  confusion  as  to  where  ownership  rests  with  regard  to 
certain  things,  and  therefore  unless  it  is  said  that  the 
accused  knows  and  believes  that  the  property  libelled 
ia  lis,  at  the  date  of  sequestration,  there  is  no  relevant 
^^v-  crment  of  contravention  of  the  said  subsection.       We 
^^^i^xl;her  object  to  the  same  clause,  that  the  words  '  fully 
^>^d  truly/   though   occurring  in   that  subsection,   are 
^^Xiitted  from  the  charge.     It  should  have  been  said  that 
*^i^«  panel  did  not,  to  the  best  of  his  knowledge  and 
"^«lief,  fully  and  truly  disclose,  &c.     There  ought  besides 
^-o  have  been  some  specification  of  the  manner  in  which 
tlie  panel  failed  to  disclose,  viz.,  whether  the  failure  con- 
^ifited  in  suppression  or  misrepresentation,  and  if  the 
*^tter,  what  the  particular  misrepresentation  was. 

The  Lord  Justice-Clerk. — Is  it  not  a  sufficient 
^^wer  to  this  objection  that  the  indictment  proceeds  to 
^y  :■ — *  And  in  particular,  you  did  not  include  therein  as 
P^perty  belonging  to  you  the  following  sums  then  in 
y^Ur  possession  or  under  your  control,  and  which  you 
^^U  knew  to  be  part  of  your  estate  falling  by  law  under 
**^B  said  sequestration,  and  which  ought  to  be  divided 
^^ongst  your  creditors  *  and  then  to  specify  the  sums. 

The  Dean  of  Faculty  and  Shaw. — We  contend  it  is 
^ot.  In  our  view  no  part  of  the  clause,  including  the 
portion  just  read,  contains  a  specific  averment  of  pro- 
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1883.     perty.     Nor  is  the  indictment  in  other  respects  sufii 

NoTi?.     ciently  specific.     It  is  not  said  that  the  sums  of  mone 

Simpson!    Uplifted  from  bank  by  the  panel  were  his  property  s 

Hiffh  Court,  the   date   of   his  sequestration.      The  introduction    c 

^        thft   words    *then   in  your  possession    or   under   you 

Sbtow    control'    is    inappropriate,    and    suggests    that    it    : 

j^*i8^'  necessary   to   prove    something  more   than  mere   pre 

"^^Ti   P^rty,  while  this  is  not  the  case.      The  offence  dea 

•^  ^      with  by  the  Act  is  committed  when  there  is  a  failiv 

to  include  all  the  bankrupt's  property,  whether  im(3 

his  control  or  not.     The  averment  at  the  end  of  tl 

first  charge,  of  failure  fully  and  truly  to  disclose  to  tk 

best  of  the  panel's  knowledge  and  belief,  does  not  mak 

the  indictment  relevant. 

Secondly,  the  charge  under  subsection  2  is  irrelevant 
The  words  '  in  his  custody  or  under  his  control '  are  ii 
the  subsection,  but  are  not  in  the  charge.  Nor  is  i 
set  forth  what  books  and  documents,  Ac,  were  in  th 
custody  or  under  the  control  of  the  accused,  and  whic! 
he  ought  to  have  delivered  up.  The  prosecutor  wa 
bound  to  have  specified  the  books  and  documents  require 
to  be  delivered  up. 

Brand,'  A.-D. — The  first  objection  proceeds  upon 
misconception  of  the  charge  as  stated  in  the  indictmen 
Everything  necessary  to  a  relevant  charge  is  duly  e 
forth.  The  purpose  is  to  charge  the  fraudulent  exd 
sion  by  the  accused  of  five  different  sums  of  money,  fom 
ing  part  of  his  means  and  estate,  from  the  state  of  h: 
affairs  made  up  and  produced  to  his  creditors,  and  th 
failure  to  disclose  to  his  trustee  and  creditors  the  ike 
that  these  sums  were  his,  and  were  available,  Tl» 
purpose  is  well  accomplished  in  the  charge  as  laid.  E 
sets  forth  (1)  that  the  panel  did  not,  in  the  state  of  hL 
affairs  made  up  by  him,  include  *  his  whole  property  s 
(2)  that  he  did  not  *  include  therein  as  property'  certain 
specified  sums  which  he  well  knew  to  be  part  of  bH 
estate  falling  under  the  sequestration.  This  is  as  specifi 
an  averment  of  property  as  the  panel  can  demand.    Aim 
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(3)  that  the  panel  did  not  at  any  time,  either  before,  at,  1883. 

or  after  the  date  of  his  sequestration,  fully  and  truly  dis-  n^7. 

close,  to  the  best  of  his  knowledge  and  belief,  to  his  simpeon. 


trustee  or  creditors  the  state  of  his  aflfairs  with  reference  High  Court, 
to  the  sums  in  question.     Therefore  the  indictment  com-        ^ 
pletely  negatives  disclosure  either  in  the  state  of  aflfairs    D^bto™ 
or  in  some  other  and  less  regular  way,  and  brings  the  i^W 
panel  within  the  grip  of  the  Act.     The  averment  of  "SiiV)*! 
fSailure  fully  and  truly  to  disclose  according  to  knowledge     ^^  ^ 
and  belief  was  purposely  placed  at  the  close  of  the  first 
charge,  and   as   affecting   the  whole.     The   contention 
accordingly  that  the  charge  omitted  a  necessary  statement 
as  to  knowledge  and  belief,  has  no  basis  in  fact ;  and  to 
lurge  that  the  words  referred  to  should  have  been  intro- 
duced into  an  earlier  part  of  the  indictment  is  merely 
criticism. 

In  the  next  place,  while  it  is  admitted  that  the  indict- 
ment does  not  state  in  what  maimer  the  panel  failed  to 
disclose,  we  maintain  that  relevancy  does  not  require  any 
such  statement.  The  only  use  of  such  a  statement  would 
be  as  notice  to  the  panel ;  but  if  there  was  such  failure, 
he  must  well  know  whether  it  was  by  suppression  or 
misrepresentation,  and  a  detail  such  as  is  demanded  is 
unnecessary. 

In  the  third  place,  as  to  the  use  of  the  words  ^  then  in 
your  possession  or  under  your  control.'  Their  absence 
from  section  13  (A  1)  is  not  of  itself  any  reason  for 
excluding  them  from  the  charge.  The  main  object  of 
their  introduction  was  to  emphasize  the  averment  of 
knowledge  that  the  sums  in  question  were  part  of  the 
accused's  estate.  Not  only  is  it  said  that  he  knew,  &c., 
kc.,  but  the  sums  of  which  he  had  knowledge  were  in 
his  actual  possession  or  under  his  control  at  the  very 
time  he  abstained  from  including  them  in  his  state  of 
affairs.  Moreover,  the  insertion  of  these  words  in  no 
way  affects  the  relevancy  of  the  remaining  portion  of  the 
first  charge.  It  may  be  unnecessary  to  prove  something 
more  than  mere  property,  but  in  the  present  case  it  is 
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1 883.     proposed  to  prove  possession  or  control,  and  accordingly 

nTst.     notice  of  this  is  given  in  the  indictment.    It  is  unreason- 

simpso™    able  for  a  panel  to  complain  that  he  gets  more  full  notice 

High  Court,  t^an  he  can  strictly  demand.     The  corresponding  words 

^^y^^'  in  the  second  charge  must,  to  be  properly  understood, 

D^btora    ^^  read  along  with  the  averment  of  failure  to  deliver  up. 

l^iSo)  The  failure  to  deliver  up  property  not  in  the  bankrupt's 

^•M&tATi^  possession  or  under  his  control  may  obviously  involve 

^^^     a  different  degree  of  guilt  from  the  failure  libelled. 

The  answer  to  the  objection  that  the  indictment  does 
not  say  what  books  and  documents,  &c.,  ought  to  have 
been  delivered  up  is  that  a  bankrupt  requires  no  detailed 
statement  or  description  of  his  own  books  and  documents, 
&c.  But  if  it  is  thought  that  the  indictment  should  have 
been  more  detailed  and  specific  as  to  books,  &c.,  I  have 
no  desire  to  press  this  part  of  the  second  charge. 

The  Lord  Justice-Clerk. — I  have  felt  considerable 
difficulty  in  this  case.  The  charges  in  this  indictment 
are  wanting  in  clearness  and  precision,  although  it  is 
fair  to  say  that  the  statute,  which  is  recent,  has  not  pre- 
viously (on  these  clauses  of  it)  been  made  the  subject  of 
prosecution,  and  might  in  some  respects  have  been  more 
lucidly  expressed.  This  indictment  proceeds  on  the  1st 
and  2d  subsections  of  section  13  of  the  Debtors  (Scot- 
land) Act,  1880.  The  object  of  this  part  of  the  statute 
is  to  provide  for  the  punishment  criminally  of  bankrupt 
debtors  who  do  not  honestly  disclose  what  property  they 
possess,  and  who  fail  to  make  it  available  to  their 
creditors.  This  section  13  provides  generally  that 
debtors  who  have  been  sequestrated  shall  be  held  to  be 
guilty  of  a  crime  or  offence,  and  shall  be  punishable 
accordingly,  who  shall  do  any  of  the  acts  specified  in 
the  subsections  which  follow,  unless  they  prove  to  the 
satisfaction  of  the  Court  that  they  had  no  intent  to 
defraud. 

The  first  of  these  offences  is  thus  expressed — *  (1)  If 
he  does  not,  to  the  best  of  his  knowledge  and  belief, 
fully  and  truly  disclose  the  state  of  his  affairs  in  terms 
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of  the  Bankruptcy  (Scotland)  Act,  1856,  or  the  Cessio  1883. 

Acts,  as  the  case  may  be.'  No.  87. 

The  oflFence  thus  described  is  that  first  charged  in  this  Simpson. 


indictment.     It  contains  three  essential  elements  admit-  High  court, 

ting  of  easy  expression.     First,  what  the  true  state  of 

aflTairs  was ;  secondly,  that  the  accused  knew  and  believed  Debtors 
it  to  be  so;  and  third,  that  he  did  not  disclose  it.  Turn-  Act,  1880. 
ing  now  to  the  charge  as  expressed  in  the  indictment,  I  ■eos.(A)i 
must  own  it  is  difficult  to  find  these  elements  in  the  first 
part  of  the  specification  of  this  charge.  As  there 
expressed,  the  charge  seems  rather  to  relate  to  funds  of 
which  the  accused  had  custody  or  control  than  to  pro- 
perty, and  I  should  have  doubted  from  this  part  of  the 
statement  whether  the  prosecutor  intended  to  allege  that 
the  sums  of  money  afterwards  specified  belonged  to  the 
accused,  or  only  that  he  had  some  sort  of  control  over 
them.  Neither  in  this  part  of  the  allegation  is  there  a 
word  said  as  to  the  prisoner's  knowledge  and  belief — ^an 
element  essential  to  the  crime.  Towards  the  end,  how- 
ever, of  the  first  charge,  there  are  some  words  beginning 
with  *nor  did  you  at  any  time  fully  and  truly  disclose, 
to  the  best  of  your  knowledge  and  belief,'  which,  if  read 
as  applicable  to  all  which  has  gone  before,  as  I  think 
they  must  be,  may  be  held  to  supply  the  imperfection. 
They  amount  to  a  statement  that  these  sums  belonged 
to  the  prisoner,  that  he  knew  them  to  belong  to  him, 
and  that  he  did  not  disclose  that  they  did  so.  I  read 
the  charge  in  that  sense  with  some  difficulty,  but  the 
prosecutor  will  be  held  very  strictly  bound  to  establish 
it  in  that  signification  of  it. 

In  regard  to  the  second  charge,  the  subsection  2  on 
which  it  proceeds  is  the  following — '  (2)  If  he  does  not 
deliver  up  to  the  trustee  all  his  property,  and  all  books, 
documents,  papers,  and  writings  relating  to  his  property 
or  affairs  which  are  in  his  custody  or  under  his  control, 
and  which  he  is  required  by  law  to  deliver  up,  or  if  he 
does  not  deal  with  and  dispose  of  the  same  according  to 
the  directions  of  the  trustee.' 
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1883.         As  to  the  first  part  of  the  oflFence  stated  in  subsection 

nI?7.     2,  relative  to  the  delivery  of  the  bankrupt's  property,  if 

simpaoiL    the  fiist  chaTge  be  proved,  it  is  superfluous,  for  if  the 


Hiffh  Court,  existence  of  this  property  was  not  disclosed  of  course  it 
— ^        was  not  surrendered.     The  only  case  to  which  it  could 
rSbtora    a,pply  would  be  in  regard  to  property  which  was  disclosed 
iSL^Sso!  but  not  in  point  of  fact  transferred.     It  is  in  such  a  case 
'^.  VTi  *^^*  *^®  words  *  custody  and  control '  have  any  applica- 
*"^  ^     tion.     But  although  the  charge  in  the  present  case  may 
be  superfluous,  I  cannot  find  it  irrelevant     As  regards, 
however,  the  books  and  papers,  I  am  quite  unable  to 
sustain  it     It  is  not  alleged  that  there  are  or  ever  were  ^ 
any  books  and  papers  falling  under  this  description,  stilH 
less  what  they  are.     The  prosecutor  says  he  could  no> 
specify  them,  because  he  has  no  means  of  knowing  wha^ 
they  ara   But  nothing  is  said  to  this  effect  in  the  indict 
ment     If  the  withholding  of  these  documents  is  to 
treated  as  a  specific  crime,  then  they  must  either 
described  so  as  to  be  identified,  or  at  least  it  must  app^4E 
on  the  indictment  that  the  prosecutor  has  done  all  23 
could  to  describe  them. 

This  part  of  the  indictment  must  be  struck  out^  and 
hold  the  rest  of  it  relevant 

The  Advocate-Depute  then  withdrew  firom  the  lil>ii 
the  part  of  the  second  charge  regarding  the  books,  docsr« 
ments,  papers,  and  writings  referred  to  there,  and  tl3 
Court  thereupon  found  the  libel  relevent. 

The  panel  pleaded  not  guilty,  but  was  found  guilty  < 
the  first  charge  as  libelled,  as  regards  the  sums  of  £1SC< 
and  £400,  and  sentenced  to  eight  months'  imprisonmsnil 

Agents  for  the  Panel— Meflsra  Wood  &  LOUDKN,  Solidton,  TTail^it^rtp, 
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Present, 
The  Lord  Justice-Clerk. 

Lords  Younq  and  Craiqhill. 
Thohab  Linton,  Appellant—/.  Comrie  Thomson 

AGAINST 

James  George  Beaumont,  Eespondent — M'Kechnie. 

ro  Entertainment — Statute  42  and  43  Vic,  c.  oxzxii.  sec.  287 

(Edinburgh    Municipal  and   Police  Act,    1879) — License. — The 

^7th  section  of  the  Edinburgh  Municipal  and  Police  Act,  1879, 

^*>*ct8  that  ^  the  magistrates  may  license  any  house,  building,  or 

^'^ber  premises  to  be  used  for  any  public  show,  exhibition,  circus, 

^"f  other  representation  or  public  entertainment,'  under  such  regula- 

^118  and  conditions  as  they  think  fit,  and  that  every  person  open- 

^i»    any  public  show,  &c.,  without  a  license,  shall  be  liable  in  a 

I*«i*lty. 

^'^'^io  premises  were  open  nightly  (excepting  Sunday)  from  seven  till 

tWiQlve  o'clock  to  anyone  on  payment  of  sixpence,  in  return  for 

^hi^li  a  ticket  was  given,  entitling  the  holder  to  one  refreshment, 

such  as  a  cup  of  cofiee  or  a  glass  of  lemonade.     Additional  refresh- 

iKieti.ts  might  be  obtained  on  further  payment.     The  refreshments 

^^1^  served  in  a  largo  room  capable  of  accommodating  upwards  of 

^^^   persons,  and  provided  with  small  tables  and  chairs.     Music 

^^B   played  at  intervals  during  the  evening,  the  performers  being 

^^Uoned  on  a  raised  platform  at  one  end  of  the  room. 

™^«>d  that  these  premises  were  not  used  for  a  public  entertainment  in 

^e  sense  of  the  Act,  and  did  not  require  a  license. 

James  George  Beaumont  was,  on  19th  May  1883,  1883. 
^l^arged  in  the  Edinburgh  Police  Court,  at  the  instance  nTss. 
^^  Thomas  Linton,  the  Procurator-fiscal,  with  a  contraven-  ^^ 
*ion  of  the  287th  section  of  the  Edinburgh  Police  Act,^  Beaumont^ 

•^•-^.^^  High  Court, 

July  la 

Statute  42  and  43  Vic.,  c*  cxxxii.  (The  Edinburgh  Municipal  and     Appeal 

^^Hce  Act,  1879). 

section  287  enacts  that  '  the  magistrates  may  license  any  house, 

^^^ding,  or  other  premises  to  be  used  for  any  public  show,  exhibition, 

Z*^^^,  or  other  representation  or  public  entertainment,  or  any  booth 

^'  dancing  on  any  occasion,  and  for  shooting  galleries,  and  may  make 

^^^^lations  for  securing  order  and  decorum  at  and  in  such  places,  and 

^^  8uch  conditions  as  they  shall  think  tit  to  every  license  or  permis- 
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1883.  *  aggravated  by  his  haying  been  twice  previously  convicted 

NaTss.     of  a  similar  oflFence,  *  in  so  far  as,  upon  the  1 5th  day  of 

^^"^     May  1883  years,  the  said  accused  did,  without  the  license 

^^^'"°'^^'  of  the  magistrate,  open,  or  was  concerned  in  opening,  a 

^^^y  is!^'  public  show,  exhibition,  entertainment,  or  representa- 

^     .^     tion,  in  the  premises  in  or  near  Leith  Street,  Edinburgh, 

occupied  by  him.' 

Beaumont  pleaded  not  guilty,  and  was  acquitted  by 
the  Sheriff-substitute  (Hamilton).  The  Procurator-fiscal 
took  a  Case. 

The  facts  as  stated  in  the  Case  were : — *  That  the 
respondent  is  the  tenant  of  premises  in  Leith  Street, 
Edinburgh,  known  as  ''  The  Grand  Cafd,"  or  ''  The 
Grotto,"  which  are  not  licensed  by  the  Magistrates  under 
the  above-named  section  of  the  Police  Act.  That  the 
premises  are  open  nightly  (except  on  Sundays)  from 
seven  till  twelve  o'clock.  That  admission  is  obtained  bj 
the  payment  of  sixpence  at  the  door,  in  return  for 
which  a  ticket  is  given,  entitling  the  holder  of  it  to  one 
refreshment,  such  as  a  cup  of  coffee  or  chocolate,  a  glass 
of  lemonade,  cakes,  buns,  &c.  That  if  no  refreshment 
is  taken,  the  sixpence  is  not  returned,  and  if  further 
refreshment  is  desired,  fourpence  additional  is  charged 
for  every  refreshment  after  the  first.  That  the  refresh- 
ments are  served  by  waiters  in  a  large  room  provided 
with  small  tables  and  chairs,  and  capable  of  accom- 
modating upwards  of  200  persons.  That  pieces  of 
music  are  played  at  intervals  during  the  evening,  the 
performers  being  stationed  on  a  raised  platform  or 
stage  at  one  end  of  said  room,  and  that,  on  the  occa- 
sion libelled,  there  were  three  performers,  viz.,  two  men 
playing  violins,   and  a  woman  playing  a  pianoforte. 

sion  80  granted ;  and  every  person  who  shall  open,  or  be  concerned 
in  opening,  any  public  show,  exhibition,  circus,  entertainment,  repre- 
sentation or  shooting  gallery,  or  any  apartments  in  common  tenements, 
or  any  booth  for  dancing,  without  the  license  of  the  magistrates,  or 
who  shall  contravene  any  such  license,  or  permission,  or  regulation, 
shall  be  liable  in  a  penalty  not  exceeding  five  pounds.' 
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That  between  two  and  three  dozen  persons  entered  the  i883. 
premises  between  9.30  and  11  o'clock  p.m.  on  the  date  ^^88. 
libelled,  and  about  100  persons  entered  after  11  o'clock.      ^^^ 

*The  previous   convictions  libelled  were  proved  in  ^•*^"op^ 
ordinary  form.'  ^^  ^^^» 

The  question  of  law  was, — '  Whether  the  facts  proved    ^ 
amount  to  a  contravention  of  the  287th  section  of  "The 
Edinburgh  Municipal  and  PoUce  Act,  1879  "  ?' 

Lord  Justice-Clerk. — I  am  of  opinion,  and  very 
clearly,  that  there  is  nothing  stated  in  the  Case  which 
makes  the  place  kept  by  Beaumont  a  house  used  for  a 
public  entertainment  in  the  sense  of  the  Edinburgh 
Police  Act.  It  is  not  a  place  where  there  is  a  perform- 
ance in  the  proper  sense  of  the  word,  and  nothing  seems 
to  have  gone  on  in  it  which  is  not  bona  fide.  I  think 
the  appeal  should  be  dismissed. 

Lord  Young  and  Lord  Craighill  concurred. 

The  following  was  the  Interlocutor : — 

^  Edinhurghy  18^A  July  1883. — Having  considered 
this  Case,  and  heard  counsel  for  the  parties,  Answer 
the  question  in  the  Case  in  the  negative :  Dismiss  the 
Appeal :  Find  the  respondent  entitled  to  expenses,  which 
modify  to  five  guineas,  for  which,  and  one  guinea  as  the 
dues  of  extract,  decern  against  the  appellant.' 

Agents  for  the  Appellant— Millab,  Bobson,  &  Innes,  S.S.C. 
Agent  for  the  Respondent— BoB£RT  Emslib,  S.S.C. 


Present, 

The  Lord  Justicb-Clerk. 

Lords  Young  and  Craighill. 

Hugh  and  William  O'Neill,  Appellants — R,  V,  CamphelL 

AGAINST 

Colonel  Duncan  Campbell,  Respondent — Pearson, 

Salmon  Fishing— Statute  7  and  8  Vic,  o.  95,  section  1  (Preserva- 
tion of  Salmon  Fisheries  Act,  1844) — Alternative  Charge — 
General  Conviction — Heritable  Right — Proof. — Held  that  a 

VOL.  V.  U 
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summary  complaint  charging  a  contravention  of  the  Act  7th  and 
8th  Vic,  c.  95  (Act  for  the  Preservation  of  Salmon  Fisheries), 
section  1,  in  so  far  as  the  accused  did  '  wilfully  take,  fish  for,  or 
attempt  to  take,  or  aid  or  assist  in  taking,  fishing  for,  or  attempting 
to  take  salmon,  grilse,  &c.'  was  not  alternative,  and  a  general  con- 
viction following  thereon  sustained. 
Observed  that  it  was  extravagant  to  maintain  that  a  proprietor  of 
fishings  prosecuting  a  poacher  on  the  above  complaint,  ought  to  be 
called  upon  to  produce  his  title  to  the  fishings. 

1883.         This  was  an  appeal  under  the  Summary  Prosecutions 

nITq.     Appeals  Act,  at  the  instance  of  Hugh  O'Neill,  and  his 

V.       son  William  O'Neill,  fishermen,  residing  in  Rothesay, 

Campbell.  .      ^  ...  ,  .  ,    , 

aeamst  a  conviction  and  sentence  pronounced  by  one 

^uiy  18. '  of  the  Sherifi'-substitutes  for  Argyllshire  at  Inveraray 
AppeaL     (Campiou),   upon    a   complaint    under    the    Summary 

Jurisdiction   (Scotland)  Acts,   1864   and  1881,  setting 

forth : — 

'  That  the  said  Hugh  O'Neill,'  .  .  .  '  and  William  O'Neill,'  .  .  . 
*  have  both  and  each  or  one  or  other  of  them,  been  guilty  of  an  pfifence 
within  the  meaning  of  the  Act  of  Parliament  7th  and  8th  Victoria, 
caput  95,  intituled  "  An  Act  to  amend  an  Act  of  the  ninth  year  of 
King  George  the  Fourth,  for  the  Preservation  of  the  Salmon 
Fisheries  in  Scotland,"  ^  actors  or  actor,  or  art  and  part,  iti  so  far  as 

1  Statute  7  and  8  Vic,  c.  96  (An  Act  to  amend  the  Act  9  Geo.  IV., 
c,  39,  for  the  Preservation  of  the  Salmon  Fisheries  in  Scotland). 

Section  1. — '  If  any  person  not  having  a  legal  right  or  permission 
from  the  proprietor  of  the  salmon  fishery  shall,  from  and  after  the 
passing  of  this  Act,  wilfully  take,  fish  for,  or  attempt  to  take,  or  aid 
or  assist  in  taking,  fishing  for,  or  attempting  to  take,  in  or  from  any 
river,  stream,  lake,  water,  estuary,  firth,  sea,  loch,  creek,  bay,  or  shore 
of  the  sea,  or  in  or  upon  any  part  of  the  sea,  within  one  mile  of  low- 
water  mark,  in  Scotland,  any  salmon,  grilse,  sea-trout,  whitling,  oi 
other  fish  of  the  salmon  kind,  such  person  shall  forfeit  and  pay  a  sum 
not  less  than  ten  shillings  and  not  exceeding  five  pounds  for  each  and 
every  such  offence,  and  shall,  if  the  Sheriff  or  Justices  shall  think 
proper,  over  and  above  forfeit  each  and  every  fish  so  taken,  and  each 
and  every  boat,  boat  tackle,  net,  or  other  engine  used  in  taking,  fishing 
for,  or  attempting  to  take  fish  as  aforesaid ;  and  it  shall  be  lawful  for 
any  person  employed  in  the  execution  of  this  Act,  to  seize  and  detain 
all  fish  so  taken,  and  all  boats,  tackle,  nets,  and  other  engines  so 
used,  and  to  give  information  thereof  to  the  Sheriff  or  any  Justice  of 
the  Peace,  and  such  Sheriff  or  Justice  may  give  such  orders  concerning 
the  immediate  disposal  of  Uie  same  as  may  be  necessary. 
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on  Wednesday  the  16th  day  of  May  1883,  or  about  that  time,  the  1883. 

said  Hugh  O'Neill  and  William  O'Neill  did  both  and  each  or  one  or  nTTo 

other  of  them  wilfully  take,  fish  for,  or  attempt  to  take,  or  aid  or  CNdlLi 

assist  in  taking,  fishing  for,  or  attempting  to  take  salmon,  grilse,  Campbell, 
sea  trout,  or  other  fish  of  the  salmon  kind,  in  or  from  the  sea,  creek, 


Hiffh  Court, 

hay,  or  shore  of  the  sea  ex  adverso  of  the  lands  of  Fernoch,  commonly  July  18. 
designated  and  known  as  Fernoch  Bay,  in  the  said  parish  of  Inver-  Appeal, 
chaolain  and  county  aforesaid,  and  within  one  mile  of  low-water  mark, 
and  that  by  means  of  a  boat  and  net,  or  some  other  engine  or  engines, 
and  without  having  a  legal  right  or  permission  from  the  said  Colonel 
Duncan  Campbell,  the  proprietor  of  the  said  lands  of  Fernoch  and  of 
the  salmon  fishings  in  the  sea  ex  adverso  of  the  said  lands  of  Fernoch, 
whereby  the  said  Hugh  O'Neill  and  William  O'Neill  are  each  liable 
to  forfeit  and  pay  a  sum  not  less  than  ten  shillings  and  not  exceeding 
five  pounds  sterling  for  the  said  offence,  over  and  above  forfeiting  the 
said  boat  and  net  used  in  taking,  fishing  for,  or  attempting  to  take 
fish  of  the  salmon  kind  as  aforesaid,  with  expenses ;  and  failing  pay* 
ment  of  the  said  penalty  with  expenses  to  be  decerned  for  within 
fourteen  days  after  conviction,  then  to  be  recovered  by  poinding  and 
imprisonment,  for  a  period  at  the  discretion  of  your  Lordships,  not 
exceeding  one  month.' 

The  foUowing  was  the  conviction  :— 

The  Sheriff-substitute,  in  respect  of  the  evidence  adduced,  convicts 
the  said  Hugh  O'Neill  and  William  O'Neill  of  the  offence  charged^ 
and  therefore  adjudges  them  to  forfeit  and  pay  the  sum  of  One  Pound 
sterling  each  of  penalty,  with  the  sum  of  One  Pound  sterling  each  of 
expenses ;  and  in  default  of  payment  thereof  within  fourteen  days 
after  conviction,  grants  warrant  for  recovery  of  the  said  sums  by  poind- 
ing of  their  goods  and  effects,  and  summary  sale  thereof  on  the 
expiration  of  not  less  than  forty-eight  hours  after  such  poinding, 
without  further  notice  or  warrant;  And  appoints  a  return  or  execu- 
tion of  such  poinding  and  sale  to  be  made  within  eight  days  from  the 
expiration  of  the  period  herein  allowed  for  payment,  under  certifica- 
tion of  imprisonment  for  the  period  of  seven  days  in  default  of  pay- 
ment or  recovery  of  the  said  sums,  with  the  expenses  of  diligence, 
before  the  time  allowed  for  such  report,  and  declares  the  boat  and  net 
mentioned  in  the  complaint  to  be  forfeited. 

Upon  this  conviction  being  pronounced,  Hugh  and 
William  O'Neill  obtained  a  Case  stated  on  appeal,  which, 
after  narrating  the  above  complaint  and  conviction,  set 
forth  that — 

The  agent  for  the  appellants  on  being  asked  replied  that  he  had  no 
objections  to  state  to  the  relevancy  of  the  complaint,  and  the  appdl* 
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1 883.      lants  haying  pleaded  not  guilty,  proof  was  adduced,  and  the  facts  proved 

jj~Jg       in  evidence  were  : — On  the  morning  of  Wednesday,  16th  May,  having 

O'Neills     reason  to  believe  that  poaching  by  splashing  for  sea  trout  was  going 

Campbell    oii>  Mr  Campbell,  younger  of  South  Hall,  and  his  brother  Mr  John 

jr-  Y,c     T  ^*^P^®^>  accompanied   by  Duncan    Sinclair,   gamekeeper,   Dugald 

July  18.  *  Turner,  and  Donald  Gilchrist,  started  from  Colintraive  Peir  in  a  four- 

Appe^     oared  boat.     When  they  reached  Femoch  Bay,  about  1.30  a.m.,  they 

heard  sound  of  a  boat  in  the  bay — the  sound,  according  to  one  witness, 

resembling  that  made  by  taking  a  net  out  of  the  sea  on  board.     They 

rowed  towards  the  sound,  and  found  a  boat  with  two  occupants,  five  to 

ten  yards  from  the  shore,  whom  they  identified  as  the  appellants.     It 

was  stationary  at  the  time,  but  on  observing  the  approach  of  the  foar- 

oared  boat  it  rowed  out  to  mid- channel.     The  four-oared  boat  pursued 

and  gained  rapidly  upon  it,  and  as  it  got  near  Hugh  O'Neill  emptied  a 

basket  of  fish  into  the  sea.     As  the  foar-oared  boat  got  close  to  the 

other,  Hugh  O'Neill,  who  had  a  pole  in  his  hand,  said  he  would 

knock  the  head  off  any  one  who  attempted  to  enter  his  boat.    Colonel 

Campbell's  two  sons  boarded  the  boat,  followed  by  Dugald  Turner. 

The  latter  found  a  sea-trout  in  the  bottom  of  the  boat,  which  he  put 

into  his  pocket,  and  afterwards  handed  it  to  the  police  constable  at 

Colintraive.     There  was  also  found  an  ordinary  splash  net,  mounted  in 

the  way  that  these  nets  are  when  used  for  sea  trout.      It  was  quite 

wet,  and  there  were  scales  of  sea  trout  on  it.     At  least  one  other  fish, 

either  a  skate  or  a  flounder,  was  in  the  boat.     The  basket  from  which 

the  fish  had  been  emptied  into  the  sea  had  sea  trout  scales  on  it. 

Colonel  Campbell's  sons  and  their  party  took  the  boat  containing 

these  with  Hugh  O'Neill  and  his  son  to  Colintraive,  where  they  handed 

them  over  to  the  police  constable,  who  took  the  two  men  before  Dr 

Mackenzie,  J. P.,  Tighnabruaich,  who  granted  a  warrant  to  detain  the 

boat  and  net. 

The  fish  thrown  overboard,  the  witnesses  (though  not  prepared  to 
swear  to  it)  had  no  doubt,  were  sea  trout,  giving  as  their  reasons 
that  from  their  silvery  appearance  they  must  have  been  either  sea 
trout  or  herrings;  and  that  on  the  net  and  basket  found  in_the  boat 
scales  of  sea  trout  were  found,  and  a  sea  trout  was  found  in  the  bot- 
tom of  the  boat ;  also  the  fact  of  the  men  throwing  fish  overboard 
when  approached. 

Two  witnesses  were  examined  in  exculpation,  whose  evidence 
showed  that  they  were  well  acquainted  with  Femoch  Bay,  and  had 
often  fished  for  herring  there,  had  seen  large  quantities  of  herrings 
caught  there,  and  that  it  was  a  good  place  for  catching  herrings  in. 
They  had  seen  nets  for  catching  herrings  mounted  in  the  same  way 
as  the  one  found  in  the  appellant's  boat  was  described  to  have  been 
mounted,  viz.,  with  corks  on  the  top  and  lead  at  the  bottom.  Such 
nets  were  frequently  used  at  Ballantrae.  These  are  the  principal  facts 
that  I  remember,  and  on  which  I  decided  the  case. 
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There  were  no  points  of  law  submitted  for  decision  by  the  Sheriff-      1883. 

substitute  at  the  trial.  ^, — ' 

No.  39. 

The  question  was  whether,  on  the  evidence  above  narrated,  the     0'NeiJls 
appellants  were  guilty  of  a  contravention  of  the  statute  libelled  on.        CampbelL 


E,  V.  Campbell,  for  the  appellants. — The  conditions  ^^^s!*' 
of  the  enactment  in  the  statute  libelled,  which  must  be  ^pp^ 
fulfilled  in  order  to  a  conviction  being  obtained  under  it, 
are  that  there  shall  be  a  wilful  taking  proved,  and  also 
that  that  shall  be  done  without  legal  right.  From  the  facts 
stated  in  the  Case,  it  does  not  follow  that  the  appellants 
were  proved  to  have  been  at  Femoch  Bay  on  the  occasion 
libelled  designedly  for  the  purpose  of  taking  fish  of  the 
salmon  kind.  The  Sherifi"  says  that  the  facts  stated  in 
the  Case  are  all  the  facts  which  he  found  proved,  and 
upon  which  he  founded  his  judgment.  There  is  no 
statement  or  finding  regarding  the  title  to  the  fishings, 
and  it  is  not  said  that  it  was  proved  that  Colonel  Camp- 
beU  was  the  proprietor  of  the  fishings.  The  Sheriff;  we 
contend,  mistook  the  law  when  he  held  that  mere 
notoriety  of  the  existence  of  a  title  to  the  fishings  is  a 
suflSicient  basis  upon  which  to  rest  a  conviction  under 
this  statute,  and  that  he  was  entitled  to  convict  upon 
proof  of  fishing  without  any  evidence  of  the  title  to  the 
fishings  being  produced.  It  was  at  the  foundation  and 
the  essence  of  the  case  that  Colonel  Campbell  should  be 
proved  to  have  been  in  titulo  of  the  fishings,  and  his 
titles  should  have  been  produced. 

Lord  Young. — Do  you  mean  to  contend  that  anyone 
is  entitled  to  call  upon  a  man  to  produce  his  title-deeds 
to  a  Magistrate  who  is  trying  a  poacher. 

R.  V.  Campbell. — I  do  so  contend,  in  prosecutions 
under  this  particular  statute. 

Lord  Young. — That  is  extravagant. 

R.  V.  Campbell,  for  the  appellants.  — But  the  convic- 
tion is,  we  contend  further,  bad,  because  it  is  a  general 
conviction,  convicting  the  appellants  merely  '  of  the 
offence  charged,^  whereas  the  complaint  is  alternative. 
It  charges  them  with  wilfully  taking  salmon,  &c.,  or 
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1883.     alternatively  fishing  for,  or  attempting  to  take  salmon,  &c., 
N^Ig.     in  or  from  the  bay  libelled.     The  appellants  are  entitled 
v^    to  be  made  aware  whether  they  have  been  found  guilty 
^^^^^^^^    of  fishing  for  and  taking,  or  caught,  fish,  or  of  having 
^^5^8^'  attempted  to  do  so  merely;  for  although   the   statute 
.     ^     punishes  the  attempt  equally  with  the  successful  attempt, 
it  might  make  a  difierence  to  the  accused  with  reference 
to  a  second  prosecution,  whether  they  had  been   con- 
victed of  the  one  alternative  or  of  the  other.     Jones  & 
M'Ewan  v.  Mitchell^  High  Court,  Dec.  23,  1853,  Irv., 
vol.  i,,  p.  334 ;  Charleson  v.  DuffeSy  High  Court,  June 
10,  1881,  Couper,  vol.  iv.,  p.  470  ;  De  Banzie  v.  Peebles^ 
High  Court,  March  16,  1875,  Couper,  vol.  iii.,  p.  89.  - 

Lord  Young. — Taking  the  law  to  be  so.  The  fact 
proved  in  the  Case,  and  of  which  you  were  convicted, 
was  the  fishing  for  salmon,  or  fish  of  the  salmon  kind,  in 
this  bay  without  legal  right,  and  the  fact  which  you  say 
was  left  uncertain  by  the  conviction  was  whether  any 
fish  were  caught.  The  rule  being,  as  laid  down  in  De 
Banzie's  Case  quoted,  that  the  fact  which  forms  the 
ground  of  conviction  must  be  so  stated — either  in  the 
complaint  itself  or  in  the  conviction  by  reference  to  it — 
as  to  enable  the  Court  to  see  that  it  warrants  the  convic- 
tions, and  applying  that  rule  to  this  case,  when  we  turn 
to  the  statute  here  libelled,  we  find  that  the  uncertain 
fact,  which  you  call  an  alternative,  viz.,  the  result  of 
your  act,  is  not  a  fact  which  is  declared  to  form  a  ground 
for  conviction,  but,  on  the  contrary,  a  fact  which,  by  the 
enactment,  is  made  altogether  immaterial.  The  attempt 
to  fish,  it  is  declared,  equally  with  the  successful  act, 
imports  the  oflFence,  and  infers  the  like  penalties.  It  is 
therefore  immaterial  to  the  validity  of  the  conviction 
that  it  should  either  bear  upon  its  face  or  set  forth 
referentially  the  fact  whether  fish  were  caught  or  not. 
The  fact  which  must  appear  is  that  the  accused  was  found 
fishing  without  legal  right  at  a  place  falling  within  the 
description  of  those  specified  in  the  statute. 

Counsel  for  the  respondent  was  not  called  upon  to  reply. 
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The  Lord  Justice-Clerk. — It  appears  to  me  that  the  1883. 
question  which  has  been  argued  is  not  before  us  at  all,  noTo. 
and  I  very  much  doubt  whether  we  can  competently  ^  ,f^ 
consider  the  Case,  because  it  is  only  on  questions  of  law  ^*™p^^- 


that  the  Sheriff  is  allowed  to  state  a  Case,  and  here  the  ^/ui^sT*' 
Sheriff-substitute  states  that  no  question  of  law  was "  Appeal. 
raised  before  him.  I  am  rather  disposed,  therefore,  to 
deal  with  the  Case  on  that  footing.  But  if  it  be  compe- 
tent for  us  to  consider  the  question,  I  cannot  say  that  I 
see  any  well-founded  objection  to  the  form  of  the  convic- 
tion. It  is  said  that  the  complaint  is  charged  alterna- 
tively, and  that  the  conviction  is  general,  but  I  do  not 
think  that  there  is  any  validity  in  that  objection.  I  am 
of  opinion  that  there  is  no  proper  alternative  in  the  com- 
plaint here.  Perhaps  the  offence  is  not  very  accurately 
expressed  in  the  Act  of  Parliament,  but  the  substance  of 
the  thing  is  fishing  for  salmon.  The  result  is  of  no 
moment— whether  it  be  successful  fishing  or  not,  it  does 
not  increase  the  criminality  of  the  offence,  or  the  amount 
of  the  punishment  following  on  it.  The  Legislature 
says  that  the  attempt  to  fish  without  the  permission  of 
the  proprietor,  and  within  the  prohibited  territory,  shall 
equally  be  a  contravention  of  the  statute  with  the  actual 
fishing.  The  one  is  just  as  criminal  as  the  other.  I  do 
not  think,  therefore,  that  this  is  an  alternative  charge  in 
any  proper  sense,  and  consequently  the  general  convic- 
tion following  on  it  is  perfectly  well  founded. 
Lord  Young  and  Lord  Craighill  concurred. 
The  following  was  the  Interlocutor : — 
^Edinburgh,  18th  July  1883. — Having  considered 
this  Case,  and  heard  counsel  for  the  parties.  Dismiss  the 
Appeal :  Find  the  respondent  entitled  to  expenses,  which 
modify  to  five  guineas,  for  which,  and  one  guinea  as  the 
dues  of  extract,  decern  against  the  appellants.' 

Agent  for  the  Appellants.  — D.  CoOK,  S.S.C. 
Agent  for  the  Respondent.  — S.  Greio,  W.  S. 
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Present, 
The  Lord  Justice-Clerk. 

Lords  Touno  and  Craiohill. 
Ann  Barr,  or  Bell,  Suspender — Nevay. 

▲GAINST 

Donald  MTheb,  Respondent — C.  J.  Guthrie. 

Alternative  Charge — General  Conviction— Assault— St^ 
and  30  Vict.,  cap.  oolxxui.,  sbcs.  131  and]lS2  (Glasgow  Po 
1866) — Review  limited  to  Cirouit  Court. — ^A  sommary  < 
assault  (in  the  Glasgow  Police  Court)  in  so  far  as  the  acci 
at  a  certain  time  and  place  *  wickedly  and  feloniously  assau 
on  the  face,  or  otherwise  abuse '  two  persons  *  to  their  1 
injury  respectively,*  was  followed  by  a  general  conviction 
crime  libelled.'  The  accused  brought  a  suspension  in  i 
Court  of  Justiciary.  The  Court,  repelling  an  objection 
jurisdiction  that  the  provisions  of  the  Glasgow  Police  Ai 
exduded  review  except  to  the  Circuit  Court,  suspended 
viction  (diss.  Lord  Justice^Clerk). 

1883.  On  13th  June  1883,  before  the  Magistrate  off 
Nolo,  at  the  Central  Police  C)ourt,  Glasgow,  under  Th< 
gow  Police  Act,  1866,  Ann  Barr  or  BeU  was  cha 
the  instance  of  Donald  M'Phee,  Procurator-fisci 
^^yis!^  tte  crime  of  assault,  in  so  far  as  she  *  did,  on  tl 
SwpeniioiL  day  of  June  1883,  or  about  that  time,  while  in  i 
Buchanan  Street,  Glasgow,  wickedly  and  felo 
assault,  strike  on  the  face,  or  otherwise  abuse '  V9 
sons  named  and  designed  ^to  their  hurt  and 
respectively,'  whereby  ]she  incurred  certain  pena 
terms  of  The  Glasgow  Police  Act,  1866. 

She  pleaded  not  guilty,  but  was  convicted  * 
crime  libelled,'  and  sentenced  to  thirty  days'  im 
ment. 

She  thereupon  brought  a  Bill  of  Suspensio 
pleaded,  inter  alia. 

The  conviction  is  inept  in  respect  *  that  the 
crime  in  the  charge  is  not  competently  and  sufiG 


BeU 
MThee. 
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rfc&ted.     There  is  no  specific  statement  to  show  how,  or  1883. 

i^hat  manner,  or  by  what  means  the  alleged  assault  ^^^' 

committed.'  ...  *  Neither  is  there  any  specification      ^ 
the  nature  or  extent  of  the  alleged  abuse.'  ...  *  The 


.     •       Hiffh  Court, 

^Jiaige  of  abuse  is  not  warranted  by  the  statute,  and  the    July  is. 
i^oxiviction  therefore  is  incompetent  and   inept'      And  suBpeuaon. 
ftajrther,  in  respect  that  the  conviction  is  *  of  the  crime 
litidled '    while    the    complaint    charges  two   offences 
alt>ematively. 

Hevay,  for  the  suspender. — This  was  an  alternative 
cliarge  followed  by  a  general  conviction,  and  the  convic- 
tion consequently  is  bad. 

Lord  Justice-Clerk. — Does  that  rule  apply  where 
&e  alternative  is  in  the  nruxius  ? 

Nbvay,  for  the  suspender. — Here  the  complaint  is  quite 
vague  as  to  the  modus  of  the  offence,  and  the  conviction 
being  general,  the  accused  is  left  in  complete  ignorance  of 
what  precise  acts  she  has  been  foimd  guilty  of  having 
^^mmitted.  She  is  entitled  to  know  that.  As  the  con- 
viction stands  she  is  at  liberty  to  consider  herself  guilty 
^  having  *  otherwise  abused  '  these  two  women,  but  the 
*  otherwise '  makes  the  charge  bad  from  want  of  specifica- 
won,  while  *  abuse '  is  not  per  se  relevant,  and  is  not  made 
^'devant  by  being  coupled  with  the  other  alternatives. 

GxJTHRiB,  for  the  respondent. — Unless  it  can  be  main- 
'^ed  that  there  was  here  a  conviction  of  what  is  no 
<tfeiice  at  all,  suspension  or  appeal  is,  in  terms  of  the 
18let  and  132d  sections  of  the  Glasgow  Police  Act, 
1866,^  incompetently  brought  before  this  Court,  the  only 

^  Statate  29  and  30  Vic.  cap.  273  (The  Glasgow  Police  Act, 
1866). 

^^<^tion  131. — *  No  warrant  granted  by  the  Magistrate,  or  citation 
''^e  in  paiaoance  of  the  provisions  of  this  Act,  and  no  charge  or  com- 
I'^^t^  and  no  proceeding  or  trial  before  the  Magistrate,  and  no  order 

^^tence  of  the  Magistrate  thereon,  or  the  extract  thereof,  shall  be 

^^*hed  or  vacated  for  any  misnomer  or  informality,  or  be  subject  to 

^^P^Hsion,  reduction,  advocation,  or  appeal,  or  to  any  other  form  of 

^^^W  or  stay  of  execution,  unless  in  manner,  and  on  some  one  or 

^^  of  the  grounds  hereinafter  mentioned.' 
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1883.     mode  of  review  competent  being  by  way  of  appeal  to  tl 

nTTo.     next  Circuit  Court  [see  section  1 3  2].    O'Brien  v.  M^PJu 

^^      High  Court,  Oct.  30,  1880,  Couper,  vol,  iv.,  p.  375.     Bi 

the  complaint  is  perfectly  relevant,  and  if  the  Magistra 

July  la  '  had  made  the  conviction  specific  the  appellant  ecu 
suspenrion.  hardly  have  maintained  her  case.  Although  a  Cou 
having  ordinary  jurisdiction  might,  by  scanning  the  co 
viction  critically,  find  ground  for  setting  it  aside,  the 
is  nothing  so  radically  vitious  about  it  as  to  let  in  tl 
jurisdiction  of  this  Court.  But  taking  it  that  this  Cou 
has  jurisdiction,  the  conviction  is  perfectly  good.  It 
a  conviction  of  having  assaulted  these  women  by  strikii 
them  or  otherwise  abusing  them — not  in  words,  h 
physically. 

Lord  Young. — As  I  observed  in  the  course  of  t 
argument,  I  am  surprised  to  notice  the  difiiculty  whi 
public  prosecutors  seem  to  find  in  comprehending  tk 
very  simple  idea,  that  the  safe  way  to  state  a  charge : 
to  state  it  copulatively  and  not  alternatively.  I  pointe 
out  that  if  you  have  a  copulative  charge,  and  a  geneic 
conviction  follows,  that  is  a  conviction  of  the  whd 
ofifences  that  are  charged,  though,  according  to  our  law  an 
practice,  it  is  not  necessary,  where  a  person  is  charge 
with  more  than  one  offence,  that  he  should  be  convicte 
of  the  whole  of  these  offences.  But  when  you  have  a 
alternative  charge  and  a  general  conviction,  it  is  impo 
sible  to  say  on  which  charge  the  Magistrate  has  convictei 
and  the  cases  are  innumerable  in  which  the  convictic 
has  been  set  aside  on  this  ground.  As  your  Lordship : 
the   chair   observed   during  the   discu^ion,  where  ti 

Section  132. — '  Any  person  who  feels  aggrieved  by  any  order 
sentence  of  the  Magistrate  may  within  fourteen  days  after  its  d« 
appeal  to  the  Court  of  Justiciary  at  the  next  Circuit  Court  to  be  b^ 
at  Glasgow,  in  the  manner,  and  under  the  rule,  limitations,  and  0> 
ditions  contained  in'  the  Act  for  abolishing  heritable  juriadiotd 
(20  Geo.  11. ,  cap.  43),  '  on  the  ground  of  corruption,  malice,  or  oppJ 
sion  on  the  part  of  the  Magistrate,  wilful  deviation  in  point  of  fc 
from  the  statutory  enactments,  incompetency,  or  defect  of  jurisdioid 
but  on  no  other  ground.' 
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alternative  is  an  alternative  as  to  the  modus,  that  is  not  1883. 

treated  as  of  the  same  significance,  but  even  then  it  is  No.  40. 

proper,  or  at  least  safe,  to  put  it  copulatively.     In  the  ^ ». 
familiar  instance  of  the  crime  of  assault,  there  is  a  speci- 


fication of  the  particular  acts  of  violence,  and  then  the    juiy  is. 
words  *  and  did  otherwise  maltreat  or  abuse.*     That,  suspension, 
according  to  my  recollection,  is  the  invariable  practice. 
Here  the  7iomen  juris  of  the  crime  charged  is  no  doubt 
assault.     There  is  a  major  which  sfcites  the  crime  by  that 
nomen  juris;  but  then  the  particular  facts  of  which  the 
particular  instance  of  the  crime  is  alleged  to  consist  must 
1)0  set  out,  and  it  is  set  out  here  that  the  accused  did 
*  wickedly  and  feloniously  assault,  strike  on  the  face,  or 
otherwise  abuse,'  the  two  persons  named.      I  put  it  to 
Mr  Guthrie, — *  Do  you  propose  to  read  in  the  copulative 
"  and "  or  the   disjunctive   "  or "   between   the   words 
"assault''  and  *' strike  on  the  face?"'      He   said  he 
would  prefer  to  read  in  the  word  *  by.'     But  you  could 
not  read  in  '  by '  without  altering  the  whole  indictment, 
and  so  it  must  either  be  *  and '  or  '  or '  which  is  to  be 
inserted,  and  the   obvious   reading   is   of  course  'or' 
according  to  the  familiar  rule  of  syntax  by  which  only 
the  last  '  or '  or  *  and '  is  expressed  as  a  symbol  for  the 
whole.     Well,  then  the  Magistrate  by  convicting  the 
accused  generally  of  the  crime  charged,  says  that  she 
either  assaulted  or  struck   on  the  face,   or  otherwise 
abused  these  two  women,  and  I  am  entitled  to  take  it, 
or  rather  the  convicted  party  is  entitled  to  take  it,  that 
it  is  of  the  last  of  these  three  alternatives  that  she  is 
convicted — that  she  is  convicted  of  *  otherwise '  abusing 
these  two  women.  But  how  'otherwise'  I  have  not  the  least 
idea.  The  Magistrate  does  not  tell  us,  and  Mr  Guthrie  could 
not  do  so  either.    The  rule  of  law  is  thus  violated,  which 
requires  that  either  in  the  complaint  or  in  the  conviction 
the  very  facts  of  which  the  accused  is  convicted,  and  for 
which  he  or  she  is  punished  must  appear,  and  not  merely 
that  something — not  specified — occurred  which  in  the 
opinion   of    the   Magistrate    amounted   to  the  offence 
charged.      I  think  therefore  that  we   should  be  going 
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1883.     contrary  to  the  principles  so  frequently  affinned 
N^Tb.     decisions  of  tliis  Court  if  we  were  to  sustain,  this 
«.       tion,  which  accordingly^  I  am  of  opinion,  must 
aside. 


H^oonrt,  Lq^j  Craighill. — At  first  I  was  inclined  tc 
suBponrion.  *^^*  ^^  convictiou  might  have  been  sustained  wi 
feet  safety  to  the  ends  of  justice,  as  there  could 
little  doubt  as  to  what  was  intended  by  it,  but, 
end,  I  have  come  to  agree  with  Lord  Young.  T 
no  doubt  a  liberty  or  licence  allowed  to  prosecu 
Police  Courts,  but  there  is  no  excuse  for  the  irreg 
that  has  occurred  here,  and  I  think  we  should  be 
too  far,  and  might  be  doing  something  which  wo 
attended  with  danger  to  the  lieges,  if  we  were  to  i 
general  convictions,  proceeding  on  complaints  fram 
that  now  before  us. 

Lord  Justice-Clerk. — I  do  not  in  the  least 
from  your  Lordships  as  to  the  rule  to  be  followed 
case  of  proper  alternative  charges,  but  I  must  own 
think  this  a  very  slender  example.  I  think  the  a 
tive  is  not  in  the  charge  but  in  the  modvs,  and  tha 
is  meant  is,  that  the  accused  committed  an  assault 
other  women  by  striking  them  either  on  the  face, 
some  other  part  of  their  persons,  not  the  face.  1 
the  substance  of  what  is  intended,  and  I  think  it  h 
ciently  set  forth,  although  in  a  somewhat  slovenly  m 
I  think  that  the  public  prosecutor  was  entitled  to 
his  complaint  in  this  alternative  manner,  and  th 
Magistrate  was  entitled  to  convict  in  this  genera! 
ner.  At  the  same  time,  I  do  not  express  my  o 
strongly;  it  is  so  easy  for  the  public  prosecutor  to 
plain  terms  what  he  meant  to  charge,  and  for  the 
of  what  he  meant  to  convict,  that  I  hope  this  de 
may  prove  a  wholesome  example  for  the  ftiture. 
The  following  was  the  Interlocutor  : — 
^Edinburgh,  18th  July  1883. — Having  cons 
this  Bill,  and  heard  counsel  for  the  parties,  pass  the 
Suspend   the   conviction  and   sentence    complain 
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^^pltdter,  and  decern :  Find  the  complainer  entitled     1883. 
to  expenses,  which  modify  to  five  guineas,  for  which.     Nolo, 
and  one  guinea  as  the  dues  of  extract,  decern  against 
the  respondent.* 


BeU 
MThee. 


Agent  for  the  Suspender — James  Babton,  S.S.C. 


High  Court, 
Julyia 


Agents  for  the  Respondent — Messrs  Campbell  &  Smith,  S.S.C  Suspension. 


Present, 
Thb  Lord  Justice-Clerk. 

^^■^  Majbstt'b  Advocate — Brandy  A.-D.,  and  R.  V.  Campbell,  A.-D. 

AGAD^BT 

AiiXANDBR  GoLLAN  AND  Othbbs — Dean  of  Factdty  (Maedonald), 

M^Kechnie,  and  Kennedy, 

-WOB^XNO  AND  ElOTINQ — AsSAULT  ON   OpPIOBRS  OP  LaW — BrEACH  OP 

'^^  Peace — Sabbath  Desecration — Sunday  Eailway  TuAPPia 
Ci^iicnmsiances  in  which  ten  persons,  who  assembled  with  a  crowd 
^  ^  pier  for  the  purpose  of  preventing  what  they  considered  to  be 
^^^Vjbath  desecration,  by  overpowering  the  police,  and  riotously  and 
^'^^•^lultuously  preventing  the  unloading  at  said  pier  upon  a  Sunday 
^^  'Ssh  from  steamboats  for  transmission  by  rail,  were  convicted  of 

^°^^>l)bing  and  rioting,  and  received  sentence  of  imprisonment  for 

^^'^^^  calendar  months. 


AxEXANDER  GoLLAN  or  GoLLON,  labourer,  Slumbay,     No.  4i. 
'•^^ftiT  Mackenzie,  crofter  there,  Donald  M'Rae,  Donald   g^SS  o7 
^^THESON,  and  Roderick  Gillies,  fishermen  at  Ard-  ^^ei""* 
^^askan,  Finlay  Mackenzie,  boatman.  North   Strome  High  court, 
^^rry,  Alexander  M'Kay,  tailor,  Jeantown,  all  in  the  '^^y^^^ 
P^h  of  Lochcarron,  and  county  of  Ross,  Roderick  rioS^o. 
^LAYSON,  labourer,  Ardnarfi*,  Alexander  Finlayson, 
^ding  there,  and  John  Macrae,  residing  at  Portna- 
cullin^  all  in  the  parish  of  Lochalsh,  in  said  county,  were 
^dieted  and  accused  of  the  crime  of  mobbing  and  riot- 
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1883.     ing;  as  also  assault,  especially  when  committed  on  offit 
N^i.     of  the  law  engaged  in  the  execution  of  their  duty ; 

Alexander      i        -L  i       /? 

GoUan  or    also  breach  of  peace. 

others.  In  80  FAR  AS,  on  the  3d  day  of  June  1883,  or  on  one  or  otht 

H*  h  Court  ^^®  ^®y®  ^^  ^^^^  month,  you  did,  all  and  each  or  one  or  more  of 
July28&2i.  along  with  a  mob  or  great  number  of  riotous  and  evil-disposed 
Mobbimr  ^^h  of  which  all  and  each  or  one  or  more  of  you  formed  a  part, 
RiotingTJus.  notous  and  tumultuous  manner,  and  in  breach  of  the  public  f 
and  to  the  alarm  of  the  lieges,  assemble  at  or  near  or  upon  the  raiJ 
pier  at  or  near  the  railway  station  at  Strome  Ferry,  in  the  paria 
Lochalsh,  and  county  of  Koss,  and  which  pier  and  the  access  the 
is  the  property  or  in  the  lawful  possession  of  the  Highland  Rail 
Company,  incorporated  by  Act  of  Parliament,  for  the  unlawful 
pose  of  preventing  by  force  the  unloading  or  discharging  of 
cargoes  of  fish  on  board  of  the  steam  vessels  Harold  and  Loa 
then  lying  alongside  the  said  railway  pier,  and  the  conveyance  of 
said  cargoes  to  the  said  railway  station  for  further  carriage  therefroii 
the  said  3d  day  of  June  1883,  or  for  some  other  unlawful  purpoa 
the  prosecutor  unknown ;  and  the  said  mob  or  great  number  of  rio 
and  evil-disposed  persons  being  armed,  or  then  and  there  am 
themselves,  in  pursuance  of  their  unlawful  purpose  above  libe 
with  staves  of  ban^ls,  walking  sticks  or  bludgeons,  or  other  wea| 
to  the  prosecutor  unknown,  did,  then  and  there,  conduct  themse 
in  a  violent,  riotous,  and  tumultuous  manner,  in  breach  and  to 
disturbance  of  the  public  peace,  and  to  the  terror  and  alarm  of 
lieges,  and  did  forcibly  and  unlawfully  take  possession  of  the  said  i 
way  pier  and  the  access  thereto,  and  did  forcibly  and  unlawfully  mi 
tain  possession  of  the  same  for  the  space  of  twenty-four  bonis 
thereby  on  the  said  3rd  day  of  June  1883,  and  did,  during  the  c 
day,  forcibly  and  unlawfully  prevent  the  unloading  of  the  said  cai|g 
from  the  said  steam  vessels,  and  the  conveyance  thereof  to  the  t 
railway  station  for  further  carriage  therefrom  ;  and  farther,  did,  t 
and  there,  wickedly  and  feloniously,  attack  and  assault  Donald  Hiu 
then  and  now  or  lately  chief  constable  of  Ross  and  Cromarty  ahi 
Roderick  M'Lean,  now  or  lately  chief  constable  for  Sutherlandsl] 
residing  in  Dornoch;  Roderick  Munro,  now  or  lately  seigeanl 
police,  residing  at  Conon  Bridge,  in  the  parish  of  Urquharfc, 
county  of  Ross ;  William  MacKenzie,  now  or  lately  sergeant  of  po) 
.  residing  at  Jeantown,  in  the  parish  of  Lochcarron,  and  county  of  Ri 
William  Urquhart  Macleod,  now  or  lately  police  constable,  resid 
at  Strathpefifer ;  Finlay  Aird,  now  or  lately  police  constable,  lesid 
in  Dingwall;  Alexander  MTherson,  now  or  lately  police  consta 
residing  in  Dingwall;  and  Kenneth  Cameron,  now  or  lately  po 
constable,  residing  in  Dingwall,  all  or  one  or  more  of  them,  who  n 
then  and  there  endeavouring,  in  the  execution  of  their  duty  as  oA 
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of  the  law,  to  put  a  stop  to  the  afoiesaid  riotous  and  illegal  proceed-      1883. 

• 

uigSy  and  did  struggle  with  them,  and  did  strike  them,  all  or  one  or      ]^^74l. 
'DOfe  of  them,  several  or  one  or  more  blows  with  their  fists,  and  with    Alexander 
^^  weapons  aforesaid,  on  the  head,  arms,  and  other  paries  of  their  QoUon  and 
P^TBtmBf  and  did  otherwise  maltreat  and  abuse  them,  or  one  or  more      ^^^"' 
o^them,  whereby  they,  or  one  or  more  of  them,  were  injured  in  their  HighCourt» 

pejiBons ;  and  all  this,  or  part  thereof,  the  said  mob  or  great  number  _Z .' 

of  riotous  and  evil-diBposed  persons  did,  in  pursuance  of  the  unlawful  ^^J*^?' 

purpose  above  libelled,  or  other  unlawful  purpose  to  the  prosecutor 

milnown,  and  well  knowing  that  the  said  Donald  Munro,  Roderick 

^•lean,  Roderick  Munro,  William  Mackenzie,   William  XJrquhart 

^luleod,  Finlay  Aird,  Alexander  MTherson,  and  Kenneth  Cameron 

w-eiB  constables  or  officers  of  police,  or  other  officers  of  the  law,  and 

tlien and  there  engaged  in  the  execution  of  their  duty  as  aforesaid; 

&xkd  yuu,  all  and  each  or  one  or  more  of  you,  formed  part  of  the  said 

mob  or  great  number  of  riotous  and  evil-disposed  persons,  and  were, 

>^  and  each  or  one  or  more  of  you,  present  at  and  aiding  and  abetting 

^>^d  actively  engaged  with  the  said  mob  or  great  number  of  riotous 

*^  evil-dispoeed  persons,  in  the  acts  of  mobbing  and  rioting,  assault, 

^^  breach  of  the  peace  above  libelled,  or  part  thereof :  [The  declara- 

^^  of  each  of  the  panels  was  then  libelled  in  the  usual  form]  ;  as  also 

*  document,  titled  on  the  back  '  Foreshore  Lochcarron  Feu  Disposition 

V  the  Board  of  Trade  in  favour  of  the  Dingwall  and  Skye  Railway 

^^(^pany,  1880/  or  similarly  titled,  being  to  be  used  in  evidence 

^S^ciat  all  and  each  or  one  or  more  of  you,  &c. 

Xlie  panels  pleaded  not  guilty,  and  a  jury  having 
"^^n  empannelled,   the   following  special   defence  was 

"Ihe  accused  *  plead  generally  not  guilty  to  the  charges 

^   the  libel,  and  specially  that  on  the  occasion  libelled 

''^^  people  assembled  at  the  place  libelled,  including  the 

•^^oused,  were  not  there  for  an  unlawful  purpose,  but 

^^xe  there  for  the  purpose  of  remonstrating  against,  and 

^y  lawful  means  preventing,  the  desecration  of  the  Sab- 

*^^th  day  by  unnecessary  labour  carried  on  to  the  annoy- 

•^€e  of  the  lieges,  and  in  violation  of  the  feelings  of  the 

population  of  the  district/ 

The  main  facts  proved  were,  that  on  Sunday,  3d  June 

1883,  the  accused,  along  with  a  crowd  of  other  persons 

^Umbering  from  50  to   150  or  200,  assembled  at  the 

'^tixime  Ferry  Pier,  the  western  terminus  of  the  Highland 

*^^ilway  at  Lochcarron,  armed  with  sticks  or  bludgeons 
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1883.     and  barrel  staves,  and  on  the  arrival  of  the  steam  vessels 
NoTIi.     Harold  and  Lochiel,  with  cargoes  of  fresh  and  kippered 

Alexander    •■•  o       •  i*j  i  *i  i^i     /•        it 

GoUan  or  hemngs  for  immediate  conveyance  by  rail  south  for  the 
ot^e^  Manchester  and  London  markets,  they  took  forcible  pos- 
mgh  Court,  session  of  the  pier  and  of  the  access  thereto,  and  main- 
%ii^  teined  possession  for  the  whole  twenty-four  iours  of  said 
lUo^^a  Sunday,  the  3d  of  June,  and  forcibly  prevented  the  un- 
loading  of  said  cargoes  of  fish  from  said  steam  vessels  and 
their  transmission  and  conveyance  by  rail.  It  was  also 
proved  that  they  assaulted  Donald  Munro,  chief-constable 
of  Eoss  and  Cromarty  shires,  Eoderick  MXean,  chief- 
constable  of  Sutherlandshire,  Eoderick  Mimro,  and 
William  M^Kenzie,  sergeants  of  police  in  the  county  of 
Eoss^  William  Urquhart  Macleod,  police  constable, 
Strathpeflfer,  and  Finlay  Aird,  Alexander  MTherson, 
and  Kenneth  Cameron,  police  constables,  Dingwall.  The 
attacks  on  the  police  force  were  made  when  the  officers 
endeavoured  (acting  under  orders)  to  clear  the  place 
and  put  a  stop  to  the  proceedings  of  the  crowd. 

The  particular  method  pursued  by  the  crowd  assem- 
bled on  the  pier  was  to  watch  when  a  railway  waggon, 
intended  to  receive  boxes  of  fish,  was  put  below  the 
steam  crane  used  for  lifting  the  boxes  out  of  the  vessels, 
and  to  push  it  away  before  it  received  any  boxes.  This 
eflfectually  stopped  the  unloading,  as  the  boxes  could  not 
otherwise  be  got  away.  A  further  method  adopted  was 
to  prevent  the  railway  and  steamboat  servants  on  the 
pier  from  getting  near  the  steam  crane  to  work  it 

The  crowd  was  at  first  small  and  amexcited,  but 
gradually  increased  in  numbers  upon  signals  from  those 
on  the  pier,  until  not  fewer  than  200  men  were  on  the 
pier  together,  and  the  excitement  increased  with  every 
attempt  that  was  made  to  proceed  with  the  discharge  of 
the  vessels,  and  to  prevent  the  crowd  carrying  out  its 
desires. 

It  also  appeared  that  when  the  riot  began  there  were 
no  police  present,  but  that  when  they  arrived,  and 
particularly  when  they  began  to  act,  recourse  was  had 
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to  fltone  throwing  and  other  acts  of  assault,  coupled  with     1883. 
^'u:^tB  to  throw  or  push  the  police  constables  over  the     nTTi. 
pier  into  the  water,  or  on  to  the  deck  of  one  of  the  steam   g^uS  w 

GoUonand 
Others. 


-All  the  accused  were  identified  as  having  formed  part  High  comt, 
the  crowd,  and  some  of  them  as  having  been  particu-  '^"^^^^^.' 
la-xrly  active  and  as  having  led  on  the  others.  iu5to«^ 

The  crowd  was  largest  about  2  o'clock  on  said  Sunday 
morning;  when  the  Lochiel  came  in,  and  again  between 
1  O  and  1 1  in  the  forenoon,  when  the  police  arrived.    At 
e«U3h  of  these  hours  there  were  not  fewer  than  200  men 
collected.     The  police  were  only  eight  in  number  all 
told,  and  being  unable  to  contend  with  the  crowd  were 
^''i^thdrawn,  and  the  crowd  accordingly  succeeded  in  their 
P"Uipo8e.     With  the  lapse  of  Sunday  the  crowd  withdrew 
&11  opposition  to  the  transmission  of  the  boxes  of  fish. 
The  assaults  committed  were  not  of  a  serious  character. 
The  declarations  of  the  accused  were  read  to  the  Jury. 
-*  ^  them  the  accused  admitted,  with  more  or  less  distinct- 
ness, that  they  had  been  present  at  the  pier  on  the  occa- 
^on  in  question  with  a  number  of  persons,  to  prevent 
"the    Railway  Company  carrying    on    their  traflSc  on 
Siuxday,  and  that  they  asked  the  police  by  what  autho- 
^ty   they  were  preventing  them  from  protecting  the 
Sablath. 

Counsel  for  the  prosecution  and  for  the  defence  having 
^dressed  the  Jury, 

The    Lord   Justice-Clerk,   in    charging,    said  — 
^^Htlemen    of   the  Jury,  you  have  heard  from  both 
^^es  of  the  Bar  that  this  is  a  very  important  case, 
^d  its  importance  has  not  been  diminished  by  the 
S^ounds    upon    which    the    defence   has    been   taken. 
Yon  have  heard  that  the  police,  the  representatives 
^^    the    law,    were    violently    prevented    from    doing 
^hat  they  believed  to  be,   and  what  they  were  in- 
structed to  believe  to  be,  their  duty.     Whatever  may 
^  the  merit  of  the  very  important  questions  which  have 
"^^^  treated  by  the  Dean  of  Faculty,  you  will  easily 

VOL.  V.  X 
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1883.     understand  that  in  this  country,  where  the  law  is  an 

nTTi.     ought  to  be  omnipotent,  and  where   its  remedies  ai 

GoUan  or    accessible  to  all,  it  is  no  light  matter — it  never  can  I 

others,     regarded  as  a  light  matter  in  any  part  of  the  empire — tin 

High  Court,  the  officers  of  the  law  shall  be  forcibly  prevented  froi 

^}l 1  doing  what  they  have  been  instructed  to  do.     It  da 

RiJ^^lc.  not  in  the  least  diminish  the  gravity  of  the  case  that  tl: 
question  has  been  raised  as  to  whether  the  object,  whic 
the  persons  who  committed  the  oflfence  had  in  view,  wt 
or  was  not  one  which  they  might  plead  actually  coi 
formed  to  law,  and  might  even  be  made  effectual  i 
a  Court  of  Law.  The  force  that  was  used  upon  tl: 
occasion  without  the  authority  of  the  law — ^in  one  ca. 
with  success — even  supposing  the  object  were  laudab 
and  proper -might  come  to  be  used  on  another  occasic 
in  a  totally  different  direction.  There  is  not  th 
slightest  protection  for  property,  for  freedom,  or  h 
ordinary  social  and  individual  life,  excepting  the  law  o 
the  land.  The  law  of  the  strongest  is  the  law  of  tyranny 
Obedience  to  the  law  of  the  land  is  the  sole  safeguard  o 
constitutional  liberty.  I  have  made  these  remarks 
gentlemen,  to  bring  your  minds  back  to  the  importanc 
of  the  case.  The  Dean  of  Faculty  has  said  that  a  litd 
common  sense  would  have  settled  this  case ;  perhaps  i 
might  have,  and  perhaps  it  might  not.  But,  meanwhile 
passing  from  that  aspect  of  the  case,  I  would  ask  you 
attention  to  the  simple  question,  viz.,  Whether  th 
panels  have  committed  the  crimes  stated  in  the  libd 
Mobbing  and  rioting  consists  in  a  combination  of  persoi! 
for  a  common  purpose  to  attain  an  object  which  cannc 
be  attained  without  numbers,  and  an  object  to  be  effecte 
by  reason  of  the  numbers — that  is,  by  force.  In  the  pp 
sent  case,  the  object  of  the  combination  was  to  prevei 
certain  traffic  on  the  Sabbath  day,  viz.,  the  landing  < 
fish  at  the  pier  libelled.  And  apparently  that  object  yn 
not  only  avowed,  but  defended.  Gentlemen,  as  matb 
of  law,  I  havo  to  tell  you  that  if  the  accused  did  so,  an 
more  especially,  if  they  intended  to  resist,  that  cona^ 
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toted  the  offence  of  rioting.     If  the  facts  are  as  the     1883. 
prosecutor  has  stated  them,  there  can  be  no  doubt  at  all     nTIi. 
as  to  the  result.     There  is  no  doubt  that  the  prisoners    goiiS1)T 
went  there  to  prevent  the  railway  company  from  carry-  %'the  "^ 
mg  on  Sunday  traffic — and  to  do  so  by  force ;  and  they  High  court, 
^ere  tumultuous  enough  to  constitute  the  offence  charged  '^"^y^^^- 
against  them.     It  does  not  appear  to  me  that  there  is  luJti^'l^. 
ything  for  you  to  consider  in  the  way  of  facts.     The 
te  are  clear  enough.     The  defence  is  that  the  traffic 
unlawful,  and  if  the  object  of  the  panels  had  been 
oxxe  which  they  were  entitled  to  effect  in  the  way  they 
3i<i,  that  would  have  been  a  good  defence.     But  no  man 
ixi  this  country  is  entitled  to  take  the  law  into  his  own 
hands ;  and  no  man  is  entitled  to  resist  the  officers  of 
^^e  law ;  and  therefore  the  combination  in  numbers,  in 
^i^er  to  overawe  the  officers,  and,  at  their  own  hands, 
*>id,  on  their  own  authority,  to  prevent  persons  from 
^*^g  their  own  liberty  in  carrying  traffic,  is  a  thing 
^Juch  common  sense  will  tell  you  it  is  impossible  to 
^ow.     K  Sunday  traffic  at  Strome  Ferry  is  contrary  to 
™e  law,  the  law  is  open  to  the  meanest  inhabitant  of  the 
^Untry.     If  it  is  an  outrage  upon  the  law,  the  law  wiU 
l^nd  support  in  putting  an  end  to  it.     There  is  no  person 
^  this  country  so  high  as  to  be  beyond  the  law ;  and 
^e^te  is  no  person  so  humble  as  not  to  be  able  to  put  the 
«W  in  operation.     But  the  idea  on  the  part  of  the  panels 
^at  persons  are  entitled  first  to  decide  for  themselves  as 
^   the  la^dPulness  or  unlawfulness  of  their  neighbour's 
*ct8  which  do  not  directly  or  legally  affect  them,  and,  in 
^e  next  place,  to  proceed  to  carry  out  their  views  simply 
oy  force,  and  in  spite  of  the  law  to  the  contrary,  I  have 
^Gver  heard  before  pleaded  in  a  court  of  j  ustice.   And  with 
Terence  to  this  particular  matter — viz.,  how  far  traffic  on 
the  Sabbath  is  or  is  not  lawful — there  are  various  shades 
^f  opinion.     I  have  my  own  opinions  and  hold  them 
^''^ngly ;  but  I  could  not  insist  on  others  holding  them 
^  strongly,  on  the  one  hand,  nor  could  I  insist  upon 
^^it  holding  them  still  more  strongly  than  they  do.     I 
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1883.  think,  gentlemen,  you  will  see  at  once  that  while  the 
NoTTi.  men  had  strong  and  creditable  opinions  on  the  subje 
goSSot  of  the  sanctity  of  the  Sabbath — opinions  which  to 
otSeraT  large  extent  the  whole  community  among  which  the 
High  Court,  lived  held — that  if  those  wlio  did  not  hold  them  were 
^.^^  ^-  follow  the  plan  adopted  by  the  prisoners,  we  might  1 
^!^%,  landed  in  very  grave  complications.  If,  in  point  of  fe( 
the  Sunday  traflSc  at  Strome  Ferry  was  contrary  to  t! 
law  of  the  land,  that  law  was  quite  able  to  put  an  ei 
to  it  And  if  those  persons  thought  that  this  was  ; 
outrage  on  the  community,  and  was  an  outrage  whi 
the  law  would  support  them  in  putting  down,  th 
should  have  tried  it.  There  are  some  persons  who  ha 
strong  opinions  about  the  opening  of  public  places 
Sunday,  and  others  strongly  oppose  that  measure,  a 
both  sides  are  equally  strong.  Is  the  one  side  entitl 
to  have  a  mob  to  break  into  these  places,  and  is  t 
other  side  entitled  to  have  a  mob  to  prevent  this  ? 
such  proceedings  could  be  tolerated,  it  is  evident  th 
very  serious  cases  would  arise.  There  was  an  instant 
the  other  day  which  is  not  an  inapt  illustration  of  th: 
in  the  case  of  the  Salvation  Army.  In  the  case  befo 
us  the  facts  are  not  disputed.  The  assault  charged  w 
in  its  result  nothing  serious ;  but  the  fact  that  the  poli 
oflScers  had  to  withdraw  is  a  very  serious  matter  indee 
I  strongly  urge  you  to  throw  out  of  view  entirely  i 
question  as  to  how  far  the  Sunday  traffic  of  a  railw; 
company  is  or  is  not  authorised  by  law.  Whether  t 
landing  of  fish  at  Strome  Ferry  is  within  the  statul 
against  the  profanation  of  the  Sabbath  or  not,  it  cans 
be  stopped  by  the  method  adopted  by  the  prisone 
The  question  for  you,  gentlemen  of  the  Jury,  is  not  a 
cannot  be  whether  the  operation  is  or  is  not  struck 
by  the  old  statutes  I  refer  to,  and  it  is  of  no  moment 
the  questions  raised  in  the  indictment  whether  it  is  or 
not.  In  any  event  the  prisoners  were  not  entitled 
enforce  what  was  the  law  of  the  land  by  mobbing  a 
rioting.     The  question  which  you   have  to  considec 
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whether  the  prisoners  were  entitled  by  force,  at  their     1883. 

own  hands,  to  stop  the  operations  of  the  railway  com-     nTTi. 

pany,  and,  in  breach  of  the  peace,  resist  the  officers  ?     I    ooiian  o? 

feel  for  the  men  who  seem  to  have  been  misled  as  to     others. 

the  authority  in  this  matter.     That  is  not  an  infrequent  High'^;;;:^: 

pliase  of  such  cases.     They  are  respectable  men,  and  I  _? ' 

iiave  not  the  least  doubt  they  thought  they  were  doing  fuJ^^^ 
*  service  to  the  community.    However  much,  gentlemen, 
your  sympathies  may  be  with  the  men  at  the  Bar,  you 
i^ave  manfully  to  do  your  duty,  and   conscientiously 
return  such  a  verdict  as  will  meet  the  necessities  of  the 


The  following  was  the  verdict : — 
*  The  Jury  unanimously  find  the  panels  guilty  of  mob- 
^ing  and  rioting  as  libelled,  but  recommend  them  to  the 
utmost  leniency  of  the  Court  on  account  of  their  ignor- 
Wice  of  law  and  the  strong  religious  convictions  they 
hold  against  Sabbath  desecration.' 

Sentence  having  been  delayed,  the  following  day, 
Kennedy,  for  the  prisoners,  said — I  have,  my  Lord, 
^xi  "behalf  of  the  prisoners,  to  express  their  deep  regret 
*tid  their  thorough  penitence  that  an  excess  of  zeal  in 
pUiBuit  of  an  object,  by  them  believed  to  be  lawful,  and 
Perhaps  laudable,  betrayed  them  into  what  your  Lord- 
^t^j)  has  authoritatively  laid  down  to  be  a  breach  of  the 
^^rtaninal  law  of  the  country.     That  declaration  of  your 
I-oxdship  will  have  the  best  effect  in  preventing,  on  the 
P^*t  of  them  and  of  those  in  the  neighbourhood,  to  which 
1  laope  they  will  be  allowed  to  return,  any  other  lapse 
*om  what  is,  I  venture  to  say,  the  usual  tenor  of  a  God- 
fearing and  law-abiding  people.     Justice  has  been  vindi- 
^^ted  by  the  verdict  of  the  Jury.    As  to  what  may  follow 
^pon  that  verdict,  the  sympathy  which  your  Lordship, 
^hile  condemning  their  illegal  conduct,  has  generously 
expressed  to  the  prisoners,  and  the  unprecedentedly  strong 
'"^Commendation  of  the  Jury,  so  eminently  in  harmony 
)^Jth  that  expression  of  sympathy,  render  it  superfluous, 
^  ^ot  perhaps  presumptuous,  for  me  to  say  anything  as 
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1883.  to  the  punishment  which  your  Lordship,  in  the  exercise 
NoTi.  of  the  utmost  leniency  of  the  Court,  would  be  disposed 
Qom^or  to  inflict.  I  do  not  venture  to  inquire  whether  the 
othoraT  utmost  leniency  of  the  Court  may  not  point  to  an  admo- 
High  Court  nition  or  to  the  infliction  of  a  fine.  I  leave  that,  with 
'-^^^^^^the  utmost  confidence,  in  your  Lordship's  hands. 
luJt^lo  The  Lord  Justice-Clerk,  addressing  the  prisoners,  said 
*  —The  Jury,  after  full  consideration,  returned  this  verdict 
[reads].  The  crime  of  which  you  have  been  convicted  is 
that  of  mobbing  and  rioting,  and  I  need  not  review  the 
facts  that  were  proved  to  the  satisfaction  of  the  Jury,  and 
upon  which  their  verdict  has  proceeded.  The  statement 
that  has  been  made- on  your  account  this  morning  I  heard 
with  very  great  satisfaction,  for  it  showed  me  that  the 
proceedings  in  which  we  have  been  engaged  yesterday 
and  to-day  have  had  the  full  effect  for  which  all  law  is 
designed,  and  which  all  judicial  proceedings  are  intended 
to  accompHsh.  The  question  for  me  now  is,  what  eflfect 
that  can  have  on  the  sentence  to  be  pronounced  in 
respect  of  the  breach  of  law,  of  which  you  have  been 
found  guilty.  The  Jury  have  recommended  you  to  the 
utmost  leniency  of  the  Court,  which  means  that  they 
thought  that  the  Court  ought  to  give  a  large  effect  to  the 
suggestions  which  they  have  made,  in  so  far  as  that 
might  be  consistent  with  its  duty  to  the  public.  It  is 
always  a  most  painful  task  on  the  part  of  those  who 
occupy  the  place  where  I  now  sit  when  they  have  to  apply 
the  penalties  of  the  law  to  persons  of  respectable  lives, 
and  all  the  more  when  the  object  on  account  of  which 
crime  was  committed  was  one  which  seemed  to  them  not 
to  be  blameworthy,  but  innocent.  You  yourselves  admit 
that  you  were  wrong.  But,  I  repeat,  it  is  one  of  the  most 
painful  tasks  which  a  Judge  can  have  to  discharge  when 
he  has  to  apply  the  penalties  that  are  generally  reserved 
for  the  criminal  class  to  men  who,  up  to  that  time,  have 
led  respectable  lives  ;  and  I  feel  it  very  strongly.  But 
notwithstanding  that,  I  have  a  duty  to  discharge.  An 
unlawful  deed  was  done  ;  and  although  your  expression 
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• 

of  regret,  through  the  mouth  of  your  Counsel,  as  I  have     1883. 

said,  fills  me  with  great  satisfaction,  it  cannot  supersede     n^i. 

tie   duty  that  I  have  to  discharge.      You  are  recom-    goiuSo? 

ttiended  to  the  mercy  and  the  leniency  of  the  Court  on     otSei^ 

tw^o  grounds.      The  first  is  the  strong  religious  convic-  ffigbComiT 

tions  which  you  hold  against  Sabbath  desecration.    Now,  "^^^^^ 

f     did  not  say  yesterday,  nor  shall  I  now  say,  a  single  Ri^^|^ 

^ord  upon  that  question  so  far  as  relates  to  the  present 

counts.     But  I  am  quite  ready  to  give  such  efiect  as  1 

a.rn  able  to  the  ground  of  recommendation  on  which  the 

•Tniy  proceeded.      I  am  very  far  indeed  from  treating 

lightly  any  religious  conviction  on  that  subject.      All 

^conscientious  religious  conviction  is  entitled  to  respect. 

Tbe  Jury  thought  so,  and  1  do  not  dispute  it.     I  have 

nothing  to  say  in  regard  to  the  immediate  subject  of 

this  riot,  because  the  other  persons  concerned  are  not 

here.     I  have  no   concern  with  what  they  are  doing, 

and,  if  there  is  anything  to  say  against  it,  they  have 

iiot  had  an  opportunity  of  replying  to  it.     But  I  take 

It    that  for  persons  in  your  position  to  spend  the  day 

^f   rest  from  morning  to  night  in  illegal  violence  and 

'^'^i^eemly  demeanour  was  hardly  the  way  to  advance  the 

^iMe  you  had  at  heart,  or  to  inspire  in   others   due 

'^^pect  and  reverence  for  that  sacred  institution.     In 

^%ard  to  the  second  ground,  of  ignorance  of  the  law,  that 

^     a  matter  which  I  am  also  bound  to  think  the  Jury 

^ere  well  entitled  to  consider.     Ignorance  of  law  is  not 

^^oxisidered  an  excuse  for  crime.     At  the  same  time,  in  a 

Ideation  of  motive,  that  is  a  matter  to  be  taken  into 

^Consideration  ;  so  much  so  that  if  it  had  not  been  for  the 

'^^commendation  of  the  Jury  and  some  other  circum- 

**Qiice8  connected  with  this  individual   case,    I  should 

*^^ve  to  deal  with  the  case  more  severely ;  and  if  any 

^ther  case  of  deliberate  resistance  to  the  law  in  circum- 

®^^ces  at  all  similar  should  come  hither,   it  will  no 

^^iger  be  a  ground  of  recommendation  that  the  prisoners 

^^e  ignorant  of  the  law.     The  proceedings  of  this  day 

^  become  notorious,  and  I  think  that  for  the  future  it 
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1883.     wiU,  at  aU  events,  be  warning  sufficient  against  the  repe- 

nTTi.     tition  of  offences  of  that  kind.    Now,  prisoners,  I  have 

OoSm  m   considered  this  matter  with  great  anxiety,  because  it  is 

(xSraT    impossible  for  me,  sitting  here,  for  a  moment  to  treat  de- 

^^^  liberate  resistance  to  the  law  as  anything  but  a  very  grave 

—Z and  aggravated  oflfence.     The  very  laws  that  protect  you 

Motk^^  are  the  laws  that  you  violated;  and  if  it  were  for  a 
moment  to .  appear  that  it  was  a  light  offence,  you  can 
easily  see  that  the  whole  social  community  would  be  dis- 
organised ;  and  so,  if  any  such  thing  happened  again,  at 
least  so  far  as  I  am  concerned,  it  would  be  utterly  impos- 
sible for  me  to  listen  to  a  recommendation  founded  on 
such  a  ground.  I  think  you  will  see,  and  what  has  been 
said  by  your  Counsel  proves  .that  you  do,  that  resistance 
to  the  law  in  the  end  can  terminate  in  nothing  but 
disaster,  and  in  very  serious  disaster,  to  yourselves.  As 
to  the  sentence,  I  think  perhaps  you  do  not  sufficiently 
consider  what  the  effect  of  punishment  is  when  applied 
to  such  persons  as  yourselves.  But  for  this  recommen- 
dation, I  must  have  gone  a  good  deal  further  in  that 
direction,  and  must  probably  have  inflicted  a  punishment 
which  might  have  spoiled  the  lives  of  every  one  of  you. 
As  it  is,  the  sentence  that  I  shall  pronoimce,  though  it 
may  seem  lenient,  is  by  no  means  nominal.  Taking  all 
the  matters  into  consideration,  I  am  able  to  restrict  it 
more  than  I  was  at  first  inclined  to  do,  and  the  sentence 
of  the  Court  is  that  you  be  imprisoned  for  four  calender 
months.^ 

Agent  for  the  Panels— John  Garment,  S.S.C. 


^  This  sentence  was  remitted  on  21st  September  1883. 
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FULL  BENCH. 

The  Lord  Justiob-Gbnebil. 

The  LoBD  Justiob-Clebk. 

Lords  Youno,  Murb,  Cbaiohill,  and  Adam. 

J.  R  W.  Lbb,  Appellant — J,  Campbell  Smith  and  Bhind. 

AGAINST 

Thb  Local  Authority  of  Lasswadb — T?ie  Dean  of  FacvUy 

(Macdonald)f  and  Shaw. 

AfPBAL  —  COMPBTBNCT — PbNALTY — ClVIL    AND    CRIMINAL ^CaUSB, 

Dbtermination  of — EzpBNSBS — Statutb  30  and  31  Via,  c.  101, 
SBOS.  18-22,  103-107,  108  (PubHc  Health  (Scotland)  Act,  1867)— 
Statute  38  and  39  Vio.,  c.  62,  secs.  2  and  3  (Sommaiy  Prosecu- 
tions Appeals  (Scotland)  Act,  1875) — Summary  Procedure  Act, 
1864,  SECS.  3  and  28. — A  Local  Authority  petitioned  a  Sheriff 
under  the  Public  Health  Act,  1867,  to  have  the  proprietor  of 
certain  houses  ordained  to  remedy  a  nuisance  alleged  to  exist 
The  Sheriff  granted  decree,  finding  that  the  nuisance  existed,  and 
ordaining  the  defender  to  execute  certain  remedial  operations 
within  a  certain  time,  '  under  certification  that  if  the  said  decree 
be  not  complied  with  within  the  time  appointed,  the  defender 
should  be  liable  in  the  penalties  enumerated  in  section  20  of  the 
Act  30  and  31  Vic,  c.  101 ;  finds  the  defender  liable  in  expenses,' 
&c. 

The  defender  took  a  Case  under  the  Summary  Prosecutions  Appeals 
Act,  1875. 

The  Local  Authority  objected  to  the  competency,  on  the  ground  that 
appeal  which  was  excluded  by  section  108  of  the  Public  Health 
Act,  1867,  had  not  been  made  competent  under  the  Summary 
Prosecutions  Appeals  Act,  1875,  inasmuch  as  the  Case  was  not  a 
'  cause '  within  the  meaning  of  section  2  of  that  Act,  and  that  if  it 
was,  it  had  not  been  '  determined '  by  the  Sheriff  in  the  sense  of 
section  3,  expenses  not  being  a  penalty,  and  no  other  penalty 
haying  been  imposed. 

Held  that  the  appeal  was  incompetent,  on  the  ground  that  if  the 
petition  was  a  cause  within  the  meaning  of  section  2,  it  had  not 
been  finally  determined  in  the  sense  of  section  3  by  the  imposition 
of  a  penalty. 

Opinions  as  to  whether  the  penalties  provided  by  section  20  of  the 
Public  Health  Act,  1867,  were  penalties  in  the  sense  of  section  2 
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of  the  Summary  Prosecutions  Appeals  Act,  and  whether,  if  die 
were,  they  could  be  recovered  in  a  petition  which  did  not  specificall 
pray  the  Sheriff  for  their  imposition. 

1883.         This  was  an  appeal  under  the  Summary  Prosecutios 

nT^     Appeals  Act,  1875,  at  the  instance  of  John  Bethun 

V.       Walker  Lee,  S.S.C,  proprietor  of  certain  houses  call© 

of  jjuK^ade,  *  Lcc  8  Buildiugs,'  in  the  village  of  Loanhead,  in  th 

Higii  Court,  parish  of  Lasswade,  against  an  Interlocutor  pronouncei 

^ in  the  Sheriff  Court  at  Edinburgh  (J.  R  Baxter,  advt 

Appeal  ^j^^  interim  Sheriff-substitute  for  Mid-Lothian),  upon, 
petition  under  'The  Public  Health  (Scotland)  Ac 
1867,'  30  and  31  Vic,  c.  101,  in  the  following  terms:— 

Petition  in  the  Sheriff-Court  of  the  Sheriffdom  of  the  Lothians  ; 
Edinburgh.  The  Local  Authority  of  the  parish  of  Lasswade,  punmec 
against  John  Bethune  Walker  Lee,  solicitor,  before  the  Suprani 
Courts  of  Scotland,  Edinburgh,  and  residing  at  Joppa,  near  Edis 
burgh,  defender. 

The  above-named  pursuers  submit  to  the  Court  the  Condescendenci 
and  Note  of  Pleas  in  Law  hereunto  annexed,  and  pray  the  Court, 

To  ordain  the  defender  (1)  to  discontinue  a  nuisance  within  thi 
meaning  of  the  16th  and  17th  sections  of  the  Act  30  and  31  Victorii 
cap.  101,  and  which  nuisance  existed  at  the  third  day  of  Auguv 
18S2,  and  still  exists  at  the  property  consisting  of  dwelling-houso 
and  others  belonging  to  him,  and  which  is  called  '  Lee's  Buildinga. 
and  is  situated  in  the  villi^e  of  Loanhead,  within  the  parish  of  Lasa 
wade  and  county  of  Edinburgh ;  (2)  to  provide  sufficient  privy  aiy 
ashpit  accommodation  and  means  of  drainage  for  the  said  dwelliDa 
houses,  and  to  repair,  make  safe  and  habitable  the  foresaid  houses,  b 
providing  such  accommodation,  and  thereafter  to  remove  the  presea 
privies ;    (3)  to  pave  or  lay  with   concrete  or  asphalt,  having 
suitable  incline  towards  the  drain,  the  whole  area  of  the  courtyard 
and  connected  with  the  said  property ;  (4)  to  remove  entirely  t^ 
wooden  erections  presently  used  as  stables  at  said  property ;  and  ( 
to  provide  a  competent  and  responsible  man  who  will,  at  least  oca 
each  day,  or  of tener  if  required,  cleanse  the  whole  of  the  said  premise 
from  the  filth  and  refuse  thrown  out  of  the  houses,  and  empty  ^ 
privies  and  ashpits  so  that  the  same  may  be  carted  away  by  the 
provided  by  the  pursuers  for  that  purpose,  and  that  under 
regulations  as  may  appear  to  the  Court  to  be  proper.     And  thafe 
under  the  direction  and  subject  to  the  approval  of  a  person  U^ 
appointed  by  the  Court,  and  so  as  to  render  the  said  property  hokl 
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<Ue  as  hamAn  dwelling  places  and  free  from  nuisance :  and  further      1883. 

^  grant  interdict  against  the  recurrence  of  any  of  the  said  nuisances,     ^^742. 

or  to  do  farther  or  otherwise  as  the  case  may  in  the  judgment  of  the        ^^^ 

Cburt  require  :  and  further  to  prohibit  the  using  of  the  said  premises  Loc.  Auth. 

for  the  purpose  of  a  human  habitation  until  the  same  are  rendered  fit  °^  Laaewade. 

for  that  purpose,  or  to  do  otherwise  as  the  case  may  in  the  judgment  Hifh  Court, 

of  the  Court  require :  and  to  find  the  defender  liable  in  expenses.         ! 

AppeaL 

A  Condescendence  and  Pleas  in  Law  followed.  In  the 
Condescendence  it  was  set  forth  that  the  application  was 
founded  on  the  *  Public  Health  (Scotland)  Act,  1867,' 
*xid  more  especially  sections  16  to  24,  sections  105,  106, 
108,  and  110  to  119,  all  inclusive. 

The  following  was  the  Interlocutor  complained  of : — 

*  .Edinburgh,  25th  September  1882. — ^The  Sheriff-substituto  having 
l^eaid  Counsel  for  the  parties,  and  considered  the  whole  process,  pro- 
ductions and  proof:  Finds  (Ist)  That  at  3rd  August  1882  there 
^^iftted  a  nuisance  within  the  meaning  of  the  sixteenth  section  of  the 
Act  30  and  31  Vic,  cap.  101,  at  the  property  consisting  of  dwelling- 
houaes  and  others  belonging  to  the  defender  called  "  Lee's  Buildings," 
^d  situated  in  the  village  of  Loanhead,  within  the  parish  of  Lasswade 
*i^  county  of  Edinhuigh;  (2nd)  That  the  said  nuisance  was  caused 
V  the  defender  failing  to  provide  sufficient  privy  and  ashpit  accom- 
'^o^tion  and  means  of  drainage  for  the  said  dwelling-houses ;  (3rd) 
-^c^t  the  said  nuisance  is  likely  to  recur :  Accordingly  ordains  the 
^^fbnder  [here  followed  a  number  of  remedial  operations  ordered  to 
°^  earned  out  within  a  specific  time],  and  to  execute  the  other  works 
uex^ein  ordered  prior  to  the  first  day  of  December  eighteen  hundred 
tt^d  eighty-two,  under  certification  that  if  the  said  decree  be  not 
complied  with  within  the  time  appointed,  the  defender  shall  be  liable 
^^  the  penalties  enumerated  in  section  20  of  the  Act  30  and  31  Vic., 
^^I^  101 :  Finds  the  defender  liable  in  expenses ;  allows  an  account 
^«^eieof  to  be  given  in,  and  remits  the  same  when  lodged  to  the 
A.iiditor  to  tax  and  report :  Further  sanctions  the  employment  of 
^^^Uisel,  and  decerns.' 

At  the  first  calling  of  the  Case  before  the  High  (Jourt, 

***^e  respondents,  the  Local  Authority,  objected  to  the 

^^JUpetency  of  the  appeal  on  the  ground  that  it  was 

^^oluded  by  section  108  of  the  Public  Health  (Scotland) 

"^^t,  1867  ;  and  after  the  parties  had  been  heard  before 
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1883.     the  Lord  Justice-Clerk,  Lords  Young  and  Craighill,  tk 
vZh.     Case  was  continued  for  a  hearing  before  a  full  bench.* 

Lee 

V,  J.  Campbell  Smii^  and  Bhind,  for  the   appellan 

of  LaflBwad'e.  argucd — ^This  is  an  appeal  under  the  Summary  Proseci 
Hiffh  Court,  tions  Appeals  Act,  1875,  against  a  judgment  pronounce 

K  or,  2.       - 

AppeoL         ^  Statute  30  and  81  Vic,  cap.  31  (The  Public  Health  (SooUaiK 
Act,  1867. 

Section  18. — '  In  any  case  where  the  existence  of  a  noisanoe 
ascertained  to  the  satisfaction  of  the  Local  Authority,'    .     .     .     '  ac 
although  the  same  may  have  been  since  removed  or  discontinued, 
in  their  opinion,  likely  to  recur  or  to  be  repeated,  they  may  apply 
the  Sheriff  or  to  any  Magistrate  or  Justice  by  summary  petition, 
manner  hereinafter  directed,  and  if  it  appear  to  his  satisfaction  tl 
the  nuisance  exists,  or,  if  removed  or  discontinued/     .     .     .     '  th^ 
is  likely  to  recur  or  to  be  repeated,  he  shall  decern  for  the  removal, 
remedy,  or  discontinuance,  or  interdict  of  the  nuisance.'    .     .     . 

Section  19. — '  It  shall  not  be  necessary  to  restrict  such  decree 
any  special  remedy  prayed  for  in  the  petition,  but,  as  the  case  aha 
require,  the  author  of  the  nuisance,  or  owner  of  the  premises,  may  E 
ordained  to  provide  sufficient  privy  or  water-closet  or  ashpit  accomm* 
dation,  means  of  drainage,  or  ventilation  for,  or  to  repair,  make  sd 
and  habitable,  or  to  floor,  pave,  cleanse,  whitewash,  disinfect,  or  pnri^ 
the  dwelliug-house,' — [and  then  follow  a  number  of  other  similf 
operations  according  to  the  nature  of  the  nuisances  complained  of}- 
'  or  to  do  such  other  works  and  acts  as  are  necessary  to  remove  ifa 
nuisance  complained  of,  in  such  manner,  and  within  such  time,  as  i 
the  interlocutor  shall  be  specified ;  and  if  the  Sheriff,  Magistrate,  c 
Justice  is  of  opinion  that  such  or  the  like  nuisance  is  likely  to  leca 
he  may  further  grant  interdict  against  the  recurrence  of  it,  or  do  othe 
wise  as  the  case  may,  in  his  judgment,  require.'    .     .     . 

Section  20. — '  If  the  said  decree  be  not  complied  with  in  good  ai 
sufficient  manner,  and  within  the  time  appointed,  the  author  of  tl 
nuisance  or  the  owner,  as  the  case  may  be,  shall  be  liable,'  [in  the  ciu 
of  the  nuisance  here  in  question],  '  to  a  penalty  of  not  more  than  ti 
shillings  per  day  during  his  failure  so  to  comply,  and,  if  said  inti 
diet  be  knowingly  infringed  by  the  act  or  authority  of  the  owe 
or  occupier,  such  owner  or  occupier  shall  be  liable  for  every  mm 
offence  to  a  penalty  not  exceeding  twenty  shillings  per  day  din 
such  infringement.'    .     .     . 

Section  22. — '  In  case  of  non-compliance  with,  or  infringeoui 
of,  any  decree  aforesaid,  the  Sheriff,  Magistrate,  or  Justice  may, 
application  by  the  Local  Authority,  grant  warrant'  for  remedy^ 
the  nuisance  at  the  expense  of  its  author  or  the  owner  of    ' 
premises. 
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in  the  Sheriff  Court  at  Edinburgh,  upon  a  summary     18S3. 
complaint  brought  under  the  Public  Health  Act,  1867.     v^Tk, 
When  the  Case  was  first  called  before  the  High  Court,       ^ 
parties  were  heard  before  the  Lord  Justice-Clerk,  Lords  of^LLwinSe. 

— __ High  Court, 

Nov.  2. 

Section  103.—*  All  penalties  nnder  this  Act,  and  also  all  sums  of  ^^^^ 
money  and  expenses  herein  directed  to  be  recovered  in  a  summary 
manner,  may,  unless  otherwise  provided  in  this  Act,  be  recovered  at 
the  suit  of  the  Local  Authority,  and  may  be  applied  for  the  pur- 
poses of  this  Act;  provided  always  that  nothing  contained  in  this 
section  shall  impair  or  affect  any  other  mode  of  recovery  allowed  by 
this  Act.'     ... 

Section  105. — *  All  applications  to  enforce  any  proyision  of  this 
Act^  or  for  the  recovery  of  penalties  herein  imposed,  or  other  sums 
of  money  becoming  due  to  the  Local  Authority  in  virtue  of  this  Act, 
in  so  far  as  not  herein  otherwise  provided  for,  may  be  by  summary 
petition '  (then  follow  directions  as  to  the  procedure  in  such  petitions 
down  to  decree) ;  and  the  Sheriff,  Magistrate,  or  Justice  '  may  find 
either  party  liable  in  expenses,  or  in  any  modified  sum  of  expenses, 
and  may,  without  prejudice  to  diligence  by  poinding  or  arrestment, 
grant  warrant  for  the  imprisonment  of  the  person  convicted  or  found 
liable  in  a  penalty  or  sum  of  money,  unless  he  shall  pay  the  whole 
sums  found  due  within  a  specified  time,  until  the  same  be  paid,  such 
imprisonment  not  to  exceed  a  specified  time,  but  the  judgment  shall 
not  be  invalidated  by  any  deviation  from  any  of  the  said  periods  of 
time.' 

Section  107  gave  a  right  of  appeal  in  the  case  of  certain  nuisances, 
of  which  that  here  alleged  to  exist  was  not  one. 

Sediion  108. — '  No  appeal  shall  be  competent  from  any  decree  or 
order  of  any  Magistrate  or  Justices,  or  from  the  decree  or  order  of 
any  Sheriff  except  in  cases  certified  in  terms  of  the  preceding  section ; 
and  no  decree  or  order,  or  any  other  proceeding,  matter,  or  thing  done 
in  the  execution  of  this  Act,  shall,  excepting  as  herein  provided,  be 
subject  to  review  in  any  way  whatever.* 

Statute  27  and  28  Vic,  cap.  53  (The  Summary  Procedure  (Scotland) 
Act,  1864). 

Section  3. — '  The  provisions  of  this  Act  maybe  applied  to — (1)  All 
proceedings  before  any  Sheriff,  Justices  or  Justice,  or  Magistrate  in 
Scotland,  in  virtue  of  the  summary  jurisdiction  conferred  upon  them, 
or  any  of  them,  ia  relation  to  the  trial  of  offences  and  recovery  of 
penalties  by  the  recited  Acts  or  any  of  them ;  (2)  all  proceedings  to  be 
taken  before  any  Sheriff,  Justices  or  Justice,  or  Magistrate  in  Scotland 
for  the  prosecution  of  any  person  who  has  committed,  or  is  charged 
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1883.     Young  and  CraighiU,  upon  the  question  of  the  compe- 

Nr72.     tency  of  the  appeal,  and  the  Case  was  continued  in  order 

^      that  the  discussion  on  that  question  might  be  heard  on 

oYu^^e,  the  present  occasion  before  a  full  bench.      The  prosecu- 

HighCotirt, . 

Nov.  2. 

^^^1  with  having  committed,  any  offence  or  act  for  which,  under  the  proT^ 
sions  of  any  Act  of  Parliament,  he  is  liable,  upon  summary  convictio^ 
before  any  Sheriff,  Magistrate,  Justices  or  Justice,  to  be  imprisoned  ^^ 
fined,  or  otherwise  punished,  or  to  be  ordered  to  do  or  perform 
act,  and  to  be  imprisoned  in  default  of  performance ;  (3)  all 
ings  for  the  recovery  of  any  penalty,  or  sum  of  money  in  the  natuio^ 
a  penalty,  which,  under  the  provisions  of  any  Act  of  Parliament, 
be  recovered  by  summary  complaint  or  information,  or  by  poindS 
or  distress  and  sale,  or  other  summary  process  or  diligence  of  the 
nature,  before  any  Sheriff,  Justices  or  Justice,  or  Magistrate  ;  (4) 
proceedings  for  the  trial  or  prosecution  for  any  offence,  or  for 
recovery  of  any  penalty,  under  any  Act  of  Parliament  by  which 
shall  be  provided  that  offences  committed  in  contravention  thereof, 
penalties  thereby  imposed,  shall  be  prosecuted  or  recovered  under  th 
provisions  of  this  Act.' 

Section  28. — '  And  whereas  much  inconvenience  has  resulted  from:^ 
the  uncertainty  which  exists  as  to  the  nature  of  the  jurisdiction  eon^ 
ferred  by  various  Acts  of  Parliament  authorising  convictions  for^ 
offences  and  the  recovery  of  penalties,  and  the  enforcement  of  orderr^ 
by  imprisonment,  upon  summary  complaint  before  Sheriffs,  Justices^* 
and  Magistrates  in  Scotland,  and  it  is  expedient  to  define  the  cases  i 
which  such  jurisdiction  shall  be  held  to  be  of  a  criminal  nature : 
all  proceedings  by  way  of  complaint  instituted  in  Scotland,  in 
of  any  such  statutes  as  are  hereinbefore  mentioned,  the  jurisdictional 
shall  be  deemed  and  taken  to  be  of  a  criminal  nature,  when  in  punF^^ai 
ance  of  a  conviction  or  judgment  upon  such  complaint,  or  as  part 
such  conviction  and  judgment,  the  Court  shall  be  required,  or  shall  *^^ 
authorised  to  pronounce  sentence  of  imprisonment  against  the  respo^vJ 
dent,  or  shall  be  authorised  or  required,  in  case  of  default  of  payme^csl 
or  recovery  of  a  penalty,  or  expenses,  or  in  case  of  disobedience  to  th  ^sa 
order,  to  grant  warrant  for  the  imprisonment  of  the  respondent  foK*  s 
period  limited  to  a  certain  time,  at  the  expiration  of  which  he  shall  1>0 
entitled  to  liberation ;  and  in  all  other  proceedings  instituted  by  w^ 
of  complaint  under  the  authority  of  any  Act  of  Parliament^  the  jortf- 
diction  shall  be  held  to  be  civil.'    .     .     . 

Statute  38  and  39  Vic,  cap.  62  (The  Summary  Prosecutions  Appeals 
Act,  1875). 

Section  2. —    .     .     .     * "  Cause  "  means  and  includes  every  pro- 
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tion  originated  in  a  summary  petition  before  the  Sheriff-     1883. 
substitute  under  section  105  of  the  Public  Health  Act.     no.  42. 
The  petition  concludes  that  Mr  Lee  be  ordained  (1)  to        ». 
discontinue  a  nuisance  which  it  was  alleged  existed  at  of  Laaswade. 
certain  dwelling-houses  belonging  to  him  in  the  vUlage  HighCmirt, 
of  Loanhead ;  (2)  to  provide  privy  and  ashpit  accom-  ^^- 
modation  and  means  of  drainage  for  said  dwelling-houses,      ^ 
Ac. ;    (3)  to  pave  a  court ;    (4)  to  remove  a  wooden 
stable ;  (5)  to   provide  a  man  to  clean   out  the  said 
privies,  &c.,  daily,  and  that  all  under  direction  of  a 
person  to  be  appointed  by  the  Court.     '  And  further  to 
grant  interdict  against  the  recurrence  of  the  nuisance, 
or  to  do  further  or  otherwise  as  the  case  may  require, 
and  to  find  the  defender  liable  in  expenses.' 

The  judgment  pronounced,  and  which  is  complained 
of,  found,  in  terms  of  these  conclusions- 1st,  That  the 
^uisance  existed  at  3rd  August  1882  ;  2nd,  That  it  was 
caused  by  the  defender  as  author ;  3rd,  That  it  was  likely 
to  recur.  It  then  ordained  him  to  execute  certain 
works,  and  do  certain  specified  things  within  a  specified 
time,  all  as  concluded  for,  '  under  certification  that  if  the 
decree  be  not  complied  with  within  the  time  appointed, 
the  defender  shall  be  liable  in  the  penalties  enumerated 
in  section  20  of  the  Act  30  and  31  Vic,  c.  101,'  audit 
concluded,  *  Finds  the  defender  liable  in  expenses  :  Allows 
an  account  thereof  to  be  given  in,  and  remits  the  same 
when  lodged  to  the  Auditor  to  tax  and  report.'     Now 


ceeding  which  may  be  brought  under  the  Summary  Procedure  Act, 
1864,  and  every  other  summary  proceeding  for  the  prosecution  of  an 
ofifence  or  recovery  of  a  penalty  competent  to  be  taken  before  an 
inferior  Judge/ 

Section  3. — *  On  an  inferior  Judge  hearing  and  determining  any 
cause,  either  party  to  the  cause  may,  if  dissatisfied  with  the  Judge's 
determination  as  erroneous  in  point  of  law,  appeal  thereagainst,  not- 
withstanding any  provision  contained  in  the  Act  under  which  such 
cause  shall  have  been  brought  excluding  appeals  against  or  review  in 
any  manner  of  way  of  any  determination,  judgment  or  conviction,  or 
complaint  under  euch  Act.*    ... 
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1883.     we  admit  that  if  we  were  compelled  to  rely  upon  the 

Nor72.     provisions  of  the  Public  Health  Act  alone,  we  would  be 

^       excluded  from  appeaUng  by  the  prohibition  in  section 

of'SfflwiS'e.  108  [see  footnote,  p.  333],  and  our  contention  is  that,  not- 

Hirfi  Court,  withstanding  that  prohibition,  appeal  is  competent  under 

the  provisions  of  the  Summary  Prosecutions  Appeals  Act, 

Appeal     1875^  30  ajid  31  Vic,  c.  101.     Being  dissatisfied  with  the 

determination  of  the  SheriflF-substitute  as  erroneous 
in  point  of  law,  Mr  Lee  moved  for  and  obtained 
the  present  Case  on  appeal  stated  in  terms  of  the  pro- 
visions in  section  3  of  that  Act  [see  footnote,  p.  335]  ; 
and  the  question  of  competency  raised,  therefore,  is 
whether  an  appeal  under  sections  2  and  3  of  that  Act 
against  such  a  judgment  as  the  present,  pronounced 
upon  a  summary  petition  brought  inter  alia  under 
section  105  of  the  Public  Health  Act  is  competent. 
This  latter  section  we  contend  contemplates  that  a 
penalty  may  be  inflicted  in  the  course  of  the  procedure 
following  upon  such  a  petition  or  complaint ;  and  there 
could  be  no  other  reason  for  founding  upon  that  section 
unless  to  recover  a  penalty  or  a  sum  of  money  of  the 
nature  of  a  penalty  such  as  expenses.  The  section 
warrants  the  imprisonment  of  a  person  found  liable  in 
a  sum  of  money  or  expenses  for  a  period  limited,  unless 
the  same  be  paid  [see  footnote,  p.  333].  Section  3  of 
the  Appeals  Act  of  1875  [see  footnote,  p.  335],  makes  it 
competent  '  on  an  inferior  Judge  hearing  and  determin- 
ing any  "  cause  " '  (as  defined  by  section  2)  for  *  either 
party  to  the  cause,  if  dissatisfied  with  the  Judge's  deter- 
mination as  erroneous  in  point  of  law,'  to  *  appeal  there- 
against,  notwithstanding  any  provision  contained  in  the 
Act  under  which  the  cause  shall  have  been  brought, 
excluding  appeals  : '  and  the  2d  section,  which  is  the 
interpretation  clause  [see  footnote,  p.  334],  defines  the 
word  cause  as  meaning  and  including  *  every  proceeding 
which  may  be  brought  under  the  Summary  Procedure 
Act,  1864,  and  every  other  summary  proceeding  for  the 
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prosecution  of  an  offence,  or  recovery  of  a  penalty  com-     1883. 
petent  to  be  brought  before  an  inferior  Judge.'    Looking     No.  42. 
therefore  to  the  terms  of  this  third  section,   the  first        v. 
question  to  be  determined  is,  Does  this  judgment  amount  of  Lasswade. 
to  a  determination  of  the  cause  ?  because  it  is  to  such  only  Hi^h  court, 


Nov.  2 


that,  in  terms  of  that  section,  its  provisions  for  appeal 
apply*  And  if  the  judgment  be  final,  the  next  question  ^^^* 
is  whether  the  cause  in  which  it  has  been  pronounced 
is  one  which  falls  within  the  definition  of  the  word 
'cause'  in  section  2 — Is  it  a  proceeding  which  may 
be  brought  under  the  Summary  Procedure  Act  ?  or  is 
it  a  proceeding  which  in  terms  of  that  definition  is  *  for 
the  prosecution  of  an  offence  or  recovery  of  a  penalty '  ? 
We  contend  that  it  is  a  judgment  which  determined  the 
cause,  in  respect  that  it  settled  the  whole  merits  of  it. 
There  was  no  obligation  to  conclude  expressly  for  a 
penalty,  and  although  not  concluded  for,  the  Judge  was 
not  on  that  account  prohibited  from  inflicting  one.  [See 
section  19  of  the  Public  Health  Act,  footnote,  p.  332.]  A 
penalty  could  quite  competently  be  decerned  for  upon  a 
xnotion  made  in  the  course  of  the  procedure  under  the  peti- 
i:ion ;  for  although  it  is  not  directly  concluded  for,  a  penalty 
ds  warranted  by  the  sections  of  the  Act  founded  on,  and 
it  arises  out  of,  and  is  involved  in  the  proceedings  under 
the  petition.  And  as  the  orders  ad  factum  prcBstandum 
in  the  judgment  complained  of,  have  not  been  complied 
with,  our  contention  is  that  the  penalty,  although  not 
decerned  for,  has,  in  terms  of  the  certification  annexed 
to  the  Interlocutor  of  the  Sheriff,  been  imposed,  and  its 
amount,  as  ascertained  by  section  20  of  the  statute,  may, 
as  already  said,  be  decerned  for  at  any  time  upon  a 
motion.  It  is,  however,  quite  optional  to  the  Local 
Authority  to  sue  for  the  penalty  or  not,  as  they  think 
fit ;  and  as  they  have  not  done  so,  nothing  remained  to 
be  done  under  the  petition.  We  say,  therefore,  that  the 
cause  had  been  finally  determined,  and  as  such  had 
reached  the  stage  at  which,  in  terms  of  section  3  of  the 
Act  of  1875,  it  is  appealable.     The  Case  of  Home  v.  The 

VOL.  V.  Y 
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1883.     Local  Authority  of  Keho,  High  Court,  Mar.  17,  187( 

No.  42.     Couper,  vol.  iii.,  p.  239,  is  in  point.     The  objection  th? 

V.        the  case  was  not  concluded  was  equally  applicable  1 

of  Laaswade.  that  casc ;  for  penalties  for  the  future  were  there  impose 

Higb  Court,  and   yet   the   competency  never   seems   to   have   bee 

— ^-^ doubted.     This  is  also  a  *  cause '  within  the  descriptio 

^^***      in  section  2  of  the  Act  of  1875.      It  is  a  proceedir 

which,  although  not  brought,  might  have  been  broug^ 

imder  the  Summary  Procedure  Act,  and  that  is  wh 

the  expression  '  may  be  brought '  in  that  section  me<xj 

The  case  also  falls  within  the  description  in  subsectie 

1  of  section  3  of  the  latter  Act — the  section  which  define 

the  proceedings  to  which  its  enactments  may  be  appUec 

It  is  a  proceeding  in  relation  to  tlie  trial  of  what  is  b 

the  statute  of  1867  called  an  offence  [see  section  2C 

footnote,  p.  332],  for  wliich  imprisonment  can  be  awarde 

upon  summary  complaint,  and  as  such  it  falls  also  withi 

subsection  2  of  section  3  of  the  Procedure  Act.    It  is  ab 

in  terms  of  the  description  in  section  28  of  that  Act,  ' 

criminal  proceeding,'  being  a  case  where  ^  in  pursuant 

of  a  judgment  upon  a  summary  complaint,  the  Court 

authorized,  in  default  of  payment,   or  recovery  of  tl 

penalty  or  expenses,  or  in  case  of  disobedience  to  the 

order,  to   pronounce   sentence   of  imprisonment   for 

period  limited,*  [reads  section  28  of  27  and  28  Vic, 

53,  see  footnote,  p.  334].     And  finally  it  feiUs  with 

the  remaining  definition  of  the  word  *  cavLse '  contain 

in  the  interpretation  clause  of  the  Act  of  1875  ;  bei 

'  a  summary  proceeding  for  the  prosecution  of  an  oflfcn 

or  recovery  of  a  penalty  competent  to  be  taken  befo 

an  inferior  Judge.' 

Lord  Young. — The  Public  Health  Act  regards  it  i 

an  offence  only  when  the  decree  or  order  of  the  Judg 

.     is  not  complied  with  within  the  appointed  time,  and  i 

is  only  then,  that  in  terms  of  the  statute,  a  penalty  ca 

be  proceeded  for. 

J.  Campbell  Smith  and  Rhind,  for  the  appellant- 
We  contend  that  although  a  penalty  is  not  prayed  ft 


ir 
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the  SherifF  could,  in  terms  of  section  19  of  the  Act  of     1883. 

1867,  have  imposed  one  under  the  general  conclusions     No.  42. 

of  the  prayer,  as  the  section  enacts  that  it  shall  not  be        .. 

nexjessary  to  restrict  the  decree  to  any  special  remedy  of  Usswado. 

prayed  for.      And,  at  all  events,  the  proceeding  is  one  Highcomt, 

which  leads  towards  and  involves  a  penalty.      And  as  — — 

imprisonment  is  by  section  105  authorised  for  recovery  ^^^^ 
of  the  penalty,  or  any  sum  of  money  or  expenses  which 
may  be  decerned  for,  the  decree  of  expenses  which  was 
liere  pronounced  amounts,  we  contend,  to  a  decemiture 
of  a  sum  of  money  of  the  nature  of  a  penalty.  And  in 
any  view,  even  if  the  judgment  be  regarded  as  simply 
^Ji  order  ad  factum  prcBstanduin,  the  proceeding  in 
'^hich  it  was  pronounced  is  a  criminal  proceeding  in 
the  sense  of  section  28  of  the  Summary  Procedure  Act 
L^ee  footnote,  p.  334],  falling  within  the  summary 
criminal  jurisdiction  of  the  Sheriff,  in  terms  of  the  pro- 
Visions  of  that  Act,  and  as  such  the  appeal  is  competent 
^^  terms  of  the  provisions  in  sections  2  and  8  of  the 
-Appeals  Act  of  1875.  Binning  Home  v.  Tlie  Local 
Authority  for  Kelso,  High  Court,  March  17,  187G, 
^Uper,  vol.  iii.,  p.  239  ;  The  Local  Authority  for  Seh 
*«■'•*  V.  Brodie,  High  Court,  Marcli  16,  1877,  Couper, 
^^1-  iii.,  p.  400  ;  The  United  Kingdom  Temperance  and 
^neral  Provident  Institution  v.  The  Local  Authority 
^'^  Gadder,  High  Court,  June  14,  1877,  Couper,  vol 
iii..  p.  447. 

The  Dean  of  Faculty  and  Shaw,  for  the  respondent, 

^gued. — This  is  a  proceeding  under  sections  18  and  19 

^f  the  Act  of  1867  [see  footnote,  p.  332],  not  under  sec- 

^on  20.     The  former  do  not  contemplate  the  infliction 

^f  a  penalty  in  the  course  of  any  procedure  taken  under 

tbem.    The  deliverance  to  be  pronounced  by  the  SheriflF 

or  other  Judge  is  called  in  these  sections  a  decree,  and 

^  to  be  of  the  nature  of  ascertaining  the  existence  of  the 

nuisance  and  its  author,  and  of  pronouncing  ordei^  for 

Its  removal,  or  remedy,  or  discontinuance.     And  it  is 

^^'7  where  there  has  been  disobedience  to  these  orders 
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1883.     that  the  statute,  in  section  20,  contemplates  that  a  pena 

N^2.     shall  be  inflicted.     The  section  sets  out — '  If  the  8 

ft        decree  be  not  complied  with '  [reads,  see  footnote,  p.  33 

of  Laannwio.  and  it  then  goes  on  to  provide  penalties  for  what 

High  Court,  callcd  oficnccs.     In  terms  of  these  sections  these  ea 

not,  we  contend,  be  prosecuted  for  by  a  petition  such 

Appwii     ^jjg  present  one,  but  would  require  a  separate  compla 

brought  under  section  20.     The  case  does  not  fall  wit 

o 

the  description  in  the  statutes  of  the  causes  which 

appealable  in  the  manner  prescribed  by  the  Act  of  18 

The  proceedings  are  not  criminal ;  there  is  no  oflFei 

prosecuted  for.     The  prayer  of  the  petition  is  ad  / 

turn  prcBstandum,   and  there  is  no  sum  of  money 

anything  of  the  nature  of  a  penalty  concluded  for,  i 

is   there    any   decerned   for,  the   only   sum  of  mor 

mentioned  in  the  Interlocutor  being  the  expenses,  a 

these  are  not  of  the  nature  of  a  penalty.     The  certifi 

tion  annexed  to  the  Interlocutor  does  not  amount  U 

decerniture  for  a  penalty.     It  is  a  mere  declaratios 

the  law,  and  amounts  only  to  saying  that,  in  the  ev 

of  the  orders  in  the  Interlocutor  not  being  complied  w 

the  defender  will  be  proceeded  against  in  terms  of  sect 

20.     It  is  only  upon  such  failure  being  ascertained 

the  course  of  a  separate  petition  that  it  can  be  said  t 

an  offence  has  been  committed,  and  that  the  proced 

becomes  one  for  the  recovery  of  a  penalty.     But,  : 

ther,  whether,  in  order  to  the  infliction  of  a  penalt 

separate  petition  be  necessary  or  not,  the  case  is  nol 

any  view  a  concluded   cause.      No   penalty  has  b 

imposed ;  and  if  it  be  contended  that  the  respond< 

may  yet  proceed  against  the  appellant,  Mr  Lee,  for 

penalty,  the  cause  cannot  be  said  to  be  concluded. 

follows,  therefore,  that  if  this  be  a  prosecution  for  pen 

ties  it  is  not  ended,  and  if  it  is  not,  and  a  separ 

petition  is  required,  it  is  not  a  cause  which  is  appeala 

in  terms  of  the  Act  of  1875.     But  assuming:  even  tha 

penalty  could  be  inflicted  in  the  proceedings  under 

present  petition,  the  Judge,  when  moved,  might  ref 

to  inflict  the  penalty,  and  no  penalty  is  in  point  of  i 
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jet  decerned  for.     Therefore,  in  any  view,  the  case  is     1883. 
not  concluded.     It  is  also  not  a  '  cause '  in  the  sense  of    No~42. 
the  definition  in  section  2  of  the  Act  of  1875,  in  which        ». 
an  appeal  may  be  taken.     It  is  not,  as  already  stated,  a  of  Laasi^e. 
prosecution  for  an  ofibnce,  and  it  is  not  a  proceeding  for  Hirfi  court, 

the  recovery  of  a  penalty  or  sum  of  money  of  the  nature ^^'^ 

of  a  penalty.  It  is  not,  therefore,  even  a  proceeding  -^pp*^ 
which,  although  not  brought,  could  have  been  brought 
under  the  Summary  Procedure  Act.  The  expression 
*  may  be  brought '  in  the  interpretation  clause  of  the  Act 
of  1867  means,  we  contend  —  has  been  brought,  and 
unless  proceedings  have,  in  point  of  fact,  been  brought 
under  the  Summary  Procedure  Act,  they  are  not,  we 
contend,  causes  which  are  appealable  in  terms  of  sections 
2  and  3  of  the  Act  of  1875.  On  these  grounds,  there- 
fore, this  appeal  is,  we  contend,  incompetent. 

The  Lord  Justice-General. — This  is  a  Case  stated  by 

tiie  SheriflF-substitute  of  Midlothian  under  the  authority 

of  aection  3  of  the  Act  38  and  39  Vic,  cap.  62,  commonly 

faiown  as  the  Summary  Prosecutions  Appeals  Act,  1875. 

^ixe  proceedings  in  the  SheriflF  Court  were  instituted 

ittider  the  Public  Health  Act,  1867,  the  complaint  being 

^    terms  of  section  18,  and  the  Interlocutor  or  deliver- 

MXce  of  the  SheriflF-substitute,  which  it  is  sought  to  bring 

^txder  the  review  of  the  Court,  being  in  terms  of  section 

1^9  of  that  statute.    The  complaint  and  Interlocutor  seem 

to  me  to  be  both  in  the  statutory  form,  and  if  we  were 

iealmg  with  the  case  as  one  entirely  under  the  Act  of 

1867,  there  can  be  no  doubt  that  the  appeal  would  be 

uicompetent.     There  is  a  right  of  appeal  given  in  certain 

special  cases  by  section  107   of  that  statute,  but  in  all 

other  cases   appeal  is  declared  to   be  incompetent  by 

section  108,  and  as  this  petition  does  not  fall  within  the 

category  of  those  excepted  cases  it   follows   that  the 

*PP^,  in  so  far  as  the  provisions  of  the  Act  of  1867  are 

^Deemed,  would  be  absolutely  excluded. 

^^t  the  appellant  relies  on  the  terms  of  section  3  of 
**®  Summary  Prosecutions  Appeals  Act  of  1875,  and  it 
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1883.     therefore  becomes  necessary  to  ascertain  precisely  what 

NoTib.     is   the  class  of  cases  to  which  the  provisions  of  that 

».        section  apply.    The  section  provides  that  '  On  an  inferior 

Loc.  Auth.     Til*  1     1    A  •     *  •  A^  1 

of  Lasswade.  J  udge  hearing  and  determining  any  cause,  either  party 
High  Court,  to  the  causc  i^ay,  if  dissatisfied  with  the  Judge's  deter- 
!Il__  mination  as  erroneous  in  point  of  law,  appeal  there- 
Appeal,  against,  notwithstanding  any  provision  contained  in  the 
Act  under  which  such  cause  shall  have  been  brought  ex- 
cluding appeals  against  or  review  in  any  manner  of  way  of 
any  determination,  judgment,  or  conviction,  or  complaint 
under  such  Act,'  and  so  forth ; — and  the  word  '  cause '  is 
defined  in  section  2  of  the  interpretation  clause  to  mean 
and  include  '  every  proceeding  which  may  be  brought 
under  the  Summary  Procedure  Act,  1864,  and  every 
other  summary  proceeding  for  the  prosecution  of  an 
oflfence  or  recovery  of  a  penalty  competent  to  be  taken 
before  an  inferior  Judge.'  So  that  whether  this  is  a  pro- 
ceeding falling  within  the  description  of  '  cause,'  to  which 
the  provisions  of  section  3  of  the  Act  of  1875  apply, 
depends  on  whether  it  is  a  proceeding  which  ^  may  be 
brought  under  the  Summary  Procedure  Act,  1864,'  or  is 
^  a  summary  proceeding  for  the  prosecution  of  an  offence, 
or  the  recovery  of  a  penalty,  competent  to  be  taken 
before  an  inferior  Judge.'  Now,  it  is  clear  that  the 
Summary  Procedure  Act  was  intended  to  apply  only  to 
criminal  prosecutions,  or  to  prosecutions  for  the  recovery 
of  penalties.  The  title  of  the  statute  is,  ^  An  Act  to 
make  provision  for  uniformity  of  process  in  summary 
criminal  prosecutions  and  prosecutions  for  penalties  in 
inferior  Courts  in  Scotland ; '  and  the  third  section  specifies 
in  four  subsections  the  cases  to  which  the  provisions  of  the 
Act  may  be  applied ;  and  in  these  subsections  it  is  clearly 
provided  that  the  statute  can  apply  to  nothing  except 
to  a  criminal  prosecution,  or  to  a  prosecution  for  the 
recovery  of  a  penalty.  It  is  thus  quite  plain  that  the 
'  causes  '  which  are  included  within  the  provisions  of  the 
third  section  of  the  Act  of  1875  are  summary  criminal 
proceedings  and  summary  proceedings  for  the  recovery 
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of  penalties.     It  appears  to  me,  therefore,  that  the  only     1883. 
question  remaining  for  determination  is,  Whether  this     NoTz 
is  a  criminal  prosecution,  or  a  proceeding  for  the  recovery        ». 
of    a  penalty  ?     And  that  depends,  in  the  first  place,  of  Laas^ade. 
upon  the  prayer  of  the  petition,  and,  secondly,  upon  High  Court, 
the  nature  of  the  deliverance  or  sentence  pronounced  by       ^^'^' 
the  Judae.  ^pp^- 

The  petition  prays  the  SheriflF  to  ordain  the  defender 

to  discontinue  a  nuisance,  which  it  is  said  existed  at  a 

date  mentioned,  and  still  existed,  and  which  is  described 

in    the  Condescendence  at  considerable  length,  and  to 

remedy  the  same  in  a  manner  which  is  specified,  so  as 

to    render  the  property  in  question  habitable  and  free 

from  nuisance;  and  the  prayer  concludes, — *  And  further, 

to  grant  interdict  against  the  recurrence  of  any  of  the 

Said  nuisances,  or  to  do  further  or  otherwise  as  the  case 

^B,j  in  the  judgment  of  the  Court  require  ;  and  further, 

to  prohibit  the  using  of  the  said  premises  for  the  purpose 

^f  a  human  habitation  until  the  same  be  rendered  fit  for 

^h^t  purpose,  or  to  do  otherwise  as  the  case  may  in  the 

J^cjgment  of  the  Court  require  ;  and  to  find  the  defender 

^^l)le  in   expenses.' — Now,  the  deliverance  which  the 

So-criff  pronounced  in  this  application  was  to  find  that 

tti^  nuisance  existed  within  the  meaning  of  section  16 

^"t  the  date  mentioned  ;  that  the  same  was  caused  by  the 

defender's  failure  to  do  certain  things  which  are  specified  ; 

^hat  the  nuisance  was  likely  to  recur ;  and  upon  these 

^dings  the  defender  is  ordained  to  do  certain  things 

^d  execute  certain  works  prior  to  a  date  specified  ;  and 

^h^u  these  words  follow — '  Under  certification  that,  if 

the  said  decree  be  not  complied  with  within  the  time 

appointed,  the  defender  shall  be  liable  in  the  penalties 

eiiumerated  in  section  20  of  the  Act  30  and  31  Via,  c. 

^^1  :  Finds  the  defender  liable  in  expenses.' 

Now,  I  think  that  but  for  those  concluding  words  the 
^PP^Uant  was  hardly  in  a  position  to  contend  that  this 
^^  either  a  criminal  proceeding  or  a  proceeding  for 
^ecoy^jy  of  a  penalty.      But  he  seems  to  contend  that 


344         CASES  BEFOUE  THE  HIGH  COURT     [^OL.  \ 

1 883.     the  proceedings  may  be  converted  into  a  prosecution  fc 
No.~42.     the  recovery  of  a  penalty  before  they  come  to  an  enc 
and  that  leads  me  to  consider  the  nature  and  effect  < 


Lee 
«. 

of  Laaswade.  the  provisious  of  sectiou  20  of  the  Public  Health  Ac 

Hiffh  Court,  That  section  provides  that  *  If  the  said  decree  be  nc 

._^!!l^  complied  with  in  good  and  sufficient  manner,  and  withi 

AppMi     ^jjg  ^j^^  appointed,  the  author  of  the  nuisance,  or  t* 

owner  as  the  case  may  be,  shall  be  liable,'  in  the  case 

the  nuisance  here  in  question  '  to  a  penalty  of  not  mc 

that   ten    shillings  per  day   during   his   failure   so 

comply.'     Now,  it  appears  to  me  that  the  penalties  he: 

provided  are  not  really  of  the  nature  of  proper  penaltf^ 

but  are  mere  fines  to  be  inflicted  in  the  course  of  tt 

proceedings  for  not  complying  with  an  order  of  Court 

so  that  the  proceedings  could  at  no  stage  be  convert© 

into  proceedings  for  the  recovery  of  a  penalty.     Bu 

even  if  they  could,  and  if  they  might  become,  on  failui 

to  comply  with  the  order  of  the  Sheriff,  *  proceedings  f( 

the  recovery  of  a  penalty,'  it  appears  to  me  that  th 

difficulty  must  be  met, — that  the  cause  in  that  view 

not  at  an  end.     It  cannot  become  a  proceeding  for  tl 

recovery  of  a  penalty  until  failure  to  obey  the  order 

the  Sheriff,  and  until  the  penalty  is  moved  for,  and  ev< 

then  it  is  only  after  the  penalty  has  been  inflicted  th 

an  appeal  could  be  taken  against  the  determination 

the  Sheriff.     I  never  before  heard  it  suggested  that  the 

could  be  an  appeal  in  terms  of  section  3  of  the  Summa 

Prosecutions  Appeals  Act  in  the  middle  of  a  caut^ 

indeed,  the  words  at  the  commencement  of  the  secti 

exclude  any  such  suggestion.     The  section  commeno 

— '  On  an  inferior  Judge  hearing  and  determining  ai 

cause,  either  party  to  the  cause  may,  if  dissatisfied 

appeal  thereagainst — that   is  to  say,  upon  an  inferic 

Judge  fully  and  finally  disposing  of  the  cause,  appes 

shall  be  competent  in  the  manner  prescribed.     At  th 

same  time,  in  stating  this  additional  objection,  I  shoul 

not  like  it  to  be  supposed  that  I  at  all  countenance  th 

view  that,  on  failure  to  comply  with  the  order  of  tk 
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inferior  Judge,  this  proceeding  might  become  a  proceed-     1883. 
ing  for  the  recovery  of  a  penalty,  and  so  be  appealable     NoTTa. 
at  a  later  stage,  or  that  it  is  to  be  regarded  as  anything        v. 
else  than  a  proceeding  for  the  recovery  of  a  fine — not  a  of  Lasswad'e 
penalty.  ~m^  Court, 

I  think  we  should  refuse  this  appeal  as  incompetent Vi 

The  Lord  Justice-Clerk. — I  have  had  great  diflSculty  ^pp*^ 
in  this  case  on  the  question  whether  the  proceedings  are 
to  be  regarded  as  proceedings  for  the  recovery  of  a 
penalty,  and  I  do  not  wish  to  give  any  final  opinion  on 
that  point,  but  I  have  no  doubt  that  an  appeal  is  incom- 
petent at  the  present  stage,  as  the  cause  cannot  be 
regarded  as  determined  by  the  Sheriff",  and  on  that 
ground  I  agree  with  your  Lordship.  I  must  own,  how- 
ever, that  I  should  be  slow  to  say  that  if  the  Sheriff^ 
proceeds  to  exhaust  the  certification  of  his  judgment 
that  he  would  not  thereby  inflict  a  penalty  within  the 
meaning  of  the  3d  section  of  the  Summary  Prosecutions 
Appeals  Act,  1875,  and  so  pronounce  a  judgment  which 
might  be  appealed.  I  am  content,  however,  to  rest  my 
opinion  on  the  want  of  finality  in  the  cause  as  it  at 
present  stands. 

Lord  Young. — I  concur  in  the  judgment  which  your 
Lordship  proposes,  and  in  the  grounds  of  it.  I  think 
that  the  liocal  Authority  could  not  if  they  would,  and 
need  not  if  they  could,  recover  a  penalty  in  the  course 
of  the  proceedings  under  this  petition.  I  am  further  of 
opinion  that,  even  if  they  could  and  would,  they  have 
not  done  so,  and  that  alone  is  suflScient  for  the  disposal 
of  the  Case ;  because  we  can  entertain  appeals  only  in 
cases  which  the  inferior  Judge  has,  in  the  language  of 
the  Act  of  1875,  *  heard  and  determined;'  but  I  am  quite 
clearly  of  opinion  that  a  penalty  could  not  be  recovered 
in  this  case. 

Lord  Mure. — I  agree  with  your  Lordship  that  as 
no  penalties  are  prayed  for  in  this  petition  they  could 
not  be  recovered  in  the  proceedings  under  it,  and  that 
even  if  they  could  an  appeal  is  incompetent,  as  they 
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1883.     have  not  been  imposed  by  the  Sheriff.     But  I  wish  to 

Nor72.     reserve   my  opinion   on   the   question  whether,  if  the 

V.        Sheriff  is  petitioned  to  carry  out  the  certification  in  his 

of  Laaawade.  lutcrlocutor,  the  proceedings  might  not  then  become  a 

High  Court,  proceeding  for  the  recovery  of  a  penalty,  which,  when 

— — the  penalty  is  imposed,  might  be  appealed. 

^^  Lord  Craighill. — I  also  concur.     I  have  some  doubt 

whether  or  not  this  is,  or  may  come  to  be,  a  prosecution 
for  the  recovery  of  a  penalty ;  but  even  if  at  a  future 
stage  this  proceeding  may  come  to  be  a  prosecution  for 
a  penalty,  appeal  is  incompetent  at  this  stage,  in  respect 
the  case  has  not  as  yet  been  heard  and  determined 
finally. 

Lord  Adam, — I  concur  with  your  Lordship  in  the 
chair. 

The  Court  pronounced  this  Interlocutor  : — 
^  Edinhurghy  2nd  November  1883. — Having  heard 
counsel  for  the  parties,  and  considered  this  Case:  Dismiss 
the  appeal  as  incompetent :  Find  the  respondent  entitled 
to  expenses,  which  modify  to  seven  guineas,  for  which, 
and  one  guinea  as  the  dues  of  extract,  decern  against  the 
appellant.' 

Agent  for  the  Appellant — Party. 
Agents  for  the  Respondents— Messrs  Curror  it,  CowfER,  S.S.C. 


Present, 

The  Lord  Justice-General. 

The  Lord  Justice-Clerk. 

Lords  Young,  Mure,  Craighill,  and  Adam. 

Her  Majesty's  Advocate — Brand,  A^-D,,  and  Maclidij,  A.-D, 

against 
John  Hannah  (Absent), 

Bail — Time — Fugitation — Certification  from  Circuit  Court — 
Forfeiture  of  Bail-Bond. — In  a  case  which  was  certified  from 
a  Circuit  Court  to  the  Iligh  Court  upon  an  objection  to  relevancy, 
and  the  panel,  who  was  out  on  bail,  failed  to  appear  at  the  diet 
iixed  for  his  appearance  before  the  High  Court. — Held  that  the 
Court  could  competently  pronounce  sentence  of  fugitation,  and  declare 
the  bail-bond  forfeited,  and  such  sentence  pronounced  accordingly. 
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John  Hannah,  schoolmaster  in  the  village  and  parish  1883. 

of  Carsphaim,    and   stewartry   of   Kirkcudbright,    was  noIs. 

indicted  and  accused  before  the  Circuit  Court,  held  at  Hannah. 

Dumfries  in  September   1883,  of  the  crime  of  *  using  High  comt, 

lewd,  indecent,  and  libidinous  practices  and  behaviour  ^^' 

towards  a  girl  under  the  age  of  puberty,  especially  when  liw^no^ 

used  by  a  schoolmaster  towards  a  scholar  entrusted  to  ^*''**^******' 
his  care.' 

• 

In  so  pas  as  (1)  on  several  or  one  or  more  occasions  between  the 
Ist  day  of  March  1877  and  the  2d  day  of  July  1878,  the  occasions  or 
occasion  being  to  the  prosecutor  more  particularly  unknown,  within 
or  near  the  schoolhouse  or  premises  in  or  near  Carsphaim  village  afore- 
said, then  occupied  or  used  by  you,  you  the  said  John  Hannah  did, 
wickedly  and  feloniously,  use  lewd,  indecent,  and  libidinous  practices 
and  behaviour  towards  Agnes  M*Millan,  a  girl  then  aged  eleven  years 
or  thereby,  or  otherwise  then  under  the  age  of  puberty,  daughter  of, 
and  then  and  now  or  lately  residing  with,  Gilbert  M*Millan,  shepherd, 
at  or  near  Woodhead,  in  the  parish  of  Carsphaim  aforesaid,  and  then 
entrusted  by  him  to  your  care  as  a  scholar,  and  then  as  such  attend- 
ing the  school  carried  on  by  you  as  master  thereof  in  the  schoolhouse 
or  premises  aforesaid,  by  putting  your  hand  up  under  her  clothes, 
upon  her  naked  person,  and  upon  or  near  her  private  parts,  and  using 
towards  her  other  such  lewd,  indecent,  and  libidinous  practices  and 
behaviour :  Liketis  (2),  &c. 

The  indictment  contained  six  other  similar  counts  in 
which  a  latitude  was  taken  in  libelling  the  time  of  12, 
19,  2,  15,  7,  and  8  months  respectively,  it  being  added 
in  each  'the  occasion  or  occasions  being  to  the  prose- 
cutor more  particularly  unknown/  ^ 

The  Record  of  the  case  in  the  Circuit  Court  bears  that 


1  See  the  Cases  of  Forbes  in  1758,  and  of  Nairn  and  Ogilvie  in 
1765,  quoted  by  Hume,  vol.  ii.,  p.  223  ;  John  Bell,  Dec.  1  and  2, 
1777,  quoted  by  Hume,  vol.  ii.,  p.  224  ;  Thomas  and  Mary  Braid, 
27th  January  1834,  Bell's  Notes  to  Hume,  vol.  ii.,  p.  217  ;  John  and 
Mary  Craw,  High  Court,  8th  Nov.  1839,  Swint.,  vol.  ii.,  p.  449 
William  Carhjle,  High  Court,  10th  June  1839,  Swint.,  vol.  ii.,  p.  392 
James  Simpson,  High  Court,  13th  June  1870,  Couper,  vol.  i.,  p.  437 
Henry  Creighton,  Inveraray,  3d  May  1876,  Couper,  vol.  iii.,  p.  254 
and  the  Case  of  Thomas  Fraser,  7th  Nov  1873  (unreported),  where, 
in  an  indictment  charging  embezzlement,  the  time  libelled  was 
'between  7th  March  1873  and  27th  May  1875,  the  particular 
occasion  or  occasions  being  to  the  prosecutor  more  particularly  un- 
known.' 
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1883.      'an  objection  having  been  by  the  Counsel  for  the  panel 

No^.     stated  to  the  relevancy  of  the  indictment  on  the  ground 

Hannah,    that  undue  latitude  of  time  is  taken,  or  insufficient  speci- 

Hig-h  Court,  ficatiou  of  the  time  when  the  oflfences  charged  are  said 

to  have  been  committed  is  given  by  the  public  prosecutor 

Liwmnoiw  ^  t^®  indictment.     Lord  Mure  certified  this  case  to  the 

Practioea.    gjgij  Qourt  of  Justiciary  to  meet  at  Edinburgh  upon 

Monday,  the  29th  day  of  October  1883  :  continued  the 

diet  against  the  panel  till  that  time,  and  of  consent  of  the 

Advocate-Depute,  allowed  the  panel  to  leave  the  Bar,  an 

arrangement  having  been  made  for  his  appearance  at 

any  proceedings  under  this  libel  within  six  months  from 

this  date. '  ^ 

At  the  calling  of  the  diet  before  the  High  Court  on 
29th  October,  the  panel  failed  to  appear,  and  the  Advo- 
cate-Depute thereupon  moved  the  Court  to  pronounce 
sentence  of  fugitation,  and  to  declare  the  bail-bond  of 
date  29th  June  1883  forfeited,  and  stated  that  a  letter, 
intimating  that  the  present  diet  before  the  High  Court 
was  to  be  called,  had  been  sent  to  the  cautioner  in  the 
bond,  and  a  similar  one  to  the  panel's  last  known  address. 
A  doubt  having  been  expressed  from  the  Bench  as  to  the 

^  The  bail-bond,  which  was  dated  29th  June  1883,  bore  that  the 
cautioner  bound  and  obliged  himself,  his  heirs,  &c.,  as  cautioner  '  for 
John  Hannah,  schoolmaster,  Carsphairn,  that  he  shall  appear  and 
answer,  or  that  I  shall  present  him,  at  all  diets  of  Court  in  and  until 
the  final  issue  of  any  action,  process,  or  criminal  prosecution  already 
brought,  or  which  may  at  any  time  within  six  months  from  this  date 
be  brought  against  him,  at  the  instance  of  a  proper  prosecutor,  before 
a  competent  Court,  for  the  alleged  crime  of,'  &c.,  *all  as  more  fully  set 
forth  in  a  petition  or  complaint  presented  to  the  Sheriff  of  Dumfries 
and  Galloway,'  ...  *  and  that  under  a  penalty  of  £100  to  be 
paid  by  me  and  my  foresaids  in  case  of  failure ;  and  I,  the  said  John 
Hannah,  accused,  with  consent  and  concurrence  of  me,  the  said 
cautioner,  do  hereby  consent  and  declare  that  all  citation  or  other  inti- 
mation in  reference  to  the  said  criminal  charge,  or  to  this  bond,  which 
may  be  left  for  me,  the  said  accused,  within  the  Sheriff-clerk's  office 
in  Kirkcudbright,  shall  be  sufficiently  and  equally  binding  on  me,  the 
said  accused,  and  on  me,  the  said  cautioner,  as  if  delivered  to  me,  the 
said  accused,  personally,  which  office  I,  the  said  accused,  with  consent 
and  concurrence  foresaid,  do  hereby  cist  as  my  domicile ;  and  we  con- 
sent to  registration  hereof,'  &c. 
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competency  of  pronouncing   sentence  of  outlawry  and  1883. 

forfeiture  of  the  bail-l)on(l  at  a  diet  fixed  for  a  hearing  No.  43. 

on  the  relevancy,  the  Court  called  for  argument  upon  the  Hannah. 


point,  and  continued  the  diet  till  2d  November  1883.        High  court, 

Mackay,  A.-D.,   contended. — The  panel  in  his  bail- '- 

bond  undertook  that  he  would  appear  at  any  future  diet  libkiinoiM 
whether  of  the  Circuit  or  of  the  High  Court ;  and  as  the  ***' 

latter  is  the  same  Court  as  the  Circuit  Court,  and  can  do 
all  that  could  be  done  on  circuit,  and  it  is  not  doubtful 
that  the  Circuit  Court  could  have  fugitated  the  panel 
and  declared  his  bail-bond  forfeited  if  he  had  been 
indicted  again  before  it,  and  had  failed  to  appear,  it 
follows  that  the  same  procedure  is  competent  in  like 
circumstances  before  the  High  Court.  I^ord  Mure's 
Interlocutor  certifying  the  case  and  continuing  the  diet 
was,  apart  from  the  letter  of  intimation  to  the  panel  and 
his  cautioner,  sufiicient  notice  to  them  of  the  time  and 
place  of  the  present  diet,  which  is  the  regular  diet 
mentioned  in  the  bail-bond.  The  Crown  is  therefore 
entitled  to  sentence  of  fugitation  and  to  a  declaration  of 
forfeiture  of  the  bail-bond.  William  Smith,  Glasgow, 
15th  Sep.  1836,  Swint,  vol.  i.,  p.  301 ;  Hume,  vol.  ii., 
p.  26,  also  p.  271  (MS.  note  by  Baron  Hume  on  copy  in 
Advocates'  Library^);  Mary  Ritchie  or  Alcock,  Perth,  23 
April  1857,  Irv.,  vol.  ii.,  p.  615. 

After  taking  the  Case  to  avizandum,  the  Court,  at 
the  next  diet,  without  delivering  opinions,  pronounced 
sentence  of  fugitation,  and  declared  the  bail-bond  to  be 
forfeited.^ 


^  The  note  is  with  reference  to  the  text  in  the  first  two  lines  of  the 
last  paragraph,  at  page  271  of  Hume's  second  volume,  and  is  as 
follows: — 'But  appearance  must  be  made  for  the  panel  to  prevent 
fugitation  from  passing.  Even  his  cautioner  cannot  state  the  objection 
for  him.  The  question  as  to  forfeiture  of  the  bail  bond  is  different 
and  remains  for  discussion.  See  Swinton's  cases,  No.  92.  Fugitation 
refused  in  respect  of  an  informality  in  the  short  copy  of  citation. 
Counsel  compeared  for  him.  When  no  appearance  for  him,  no  objec- 
tion to  the  citation  can  be  pleaded.     Swiuton,  No.  69,  p.  301." 

*  The  Records  of  the  Court  of  Justiciary  bear  that  at  the  Dumfries 
Spring  Circuit,  held  upon  8th  April  1842,  before  Lord  Mackenzie, 
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Present, 

> 

The   Lord  Justice-Clerk. 

Lords  Young  and  Adam. 

William  Bole  and  Others,  Suspenders — J,  C.  Smith 

AGAINST 

JaMes  and  James  Charles  Stevenson,  Respondents — 
Sol,  Gen,  (Ashej*),  and  R,  V,  Campbell, 

Perjury — Relevancy,  objection  to,  after  Trial  and  Conviction 
— Expenses — Suspension. — A  conviction  and  sentence  upon  a 
charge  of  peijury  suspended  (notwithstanding  that  no  objection 
to  the  relevancy  had  been  taken  before  the  Sheriflf)  on  the  ground 
that  what  was  charged  did  not  amount  to  a  crime  in  respect  that 
Iftft^  what  the  accused  were  stated  in  the  minor  proposition  to  have 

'  falsely  deponed   to   was   not   inconsistent  with  what   was   there 

Bo?  ^d         alleged  as  the  true  state  of  the  facts. 

William  Bole,  junior,  David  Murray,  and  George 
Wilkinson  were  charged  before  the  Sheriff  Court  of 


others 
Steven^ns. 


Nov.  2.  '  Roxburghshire  upon  a  criminal  libel,  dated  4th  October 
Suspension.  1883,  at  the  instance  of  James  and  James  C.  Steven- 

James  Dalziel,  designed  *  ndw  or  lately  mastet  of  the  wherry  or  vessel 
Neio  Union  of  Dumfries^  residing  at  Maxwelltown,'  was  indicted  for 
theft. 

On  an  ohjection  stated  to  the  relevancy,  Lord  Mackenzie  certified 
the  Case  to  the  High  Court  of  Justiciary  to  meet  at  Edinburgh  upon 
Monday  the  30th  day  of  May  next  [see  Broiin,  vol.  i.,  p.  217,  foot- 
note, p.  219]  ;  and  committed  the  panel  to  prison.  He  must  after- 
wards have  been  liberated  on  caution,  but  no  entry  to  that  eflfect 
appears  on  record. 

On  30th  May  1842,  the  diet  was  continued  in  a  general  continuation 
of  diets  by  the  Lord  Justice-Clerk,  till  Monday  13th  June  next. 

On  13th  June  1842,  before  the  Lord  Justice-General  (Boyle),  Lord 
Justice-Clerk  (Hope),  and  Lords  Meadowbauk,  Mackenzie,  Moncreitf, 
and  Cockburn,  the  diet  was  called,  and  the  said  James  Dalziel  having 
failed  to  appear,  the  Court  pronounced  sentence  of  outlawry  against 
him,  and  declared  the  bond  of  caution  lodged  for  his  appearance  to  be 
forfeited.  See  James  Dalziel,  Dumfries,  April  8th,  and  High  Court, 
Sep.  29,  1842,  Broun,  vol.  i.,  pp.  217  and  425.  [Note,  The  date  in 
the  footnote  at  p.  219  of  Broun,  vol.  i.,  should  be  June  13,  1842, 
and  not  June  20,  1842.] 
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SON,  tte  Procurators-fiscal  of  the  county,  with  the  crime     1883. 
of  p^x*jury.  No.  44. 

Bole  and 
Ii?   SO  FAR  AS  Lucy  Jane  Wilkinson,  a  dressmaker,  having  on  the      others. 

27tli  August  1883  lodged  a  charge  of  assault,  committed  upon  her,  gtevensoM. 

against  Robert  Blaine,  druggist,  Hawick,  and  Blaine  having  been  — 

\^>Tought  to  trial  (on  a  charge  of  assault  and  breach  of  the  peace)  on     ^^y^  2.  ' 
the  3rd  day  of  September  1883,  before  Georj'e  Blaikie  and  Alex-  ""  ; 

aiider  Sutherland  Lawson,  both  magistrates  of  Hawick,  and  Bole, 
Murray,  and  Wilkinson  having  been  adduced  as  witnesses  for  the 
P«inel,  *  they  did,  all  and  each,  or  one  or  more  of  them,  in  presence 
<^f  the  said  magistrates,  and  after  having  been  then  and  there  solemnly 
sworn  by  the  said  Alexander  Sutherland  Lawson  to  speak  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  then  and  there,  wickedly 
^^d  feloniously,  and   knowingly,  wilfully,  and   falsely   swear  and 
depone  to  circumstances  contrary  to  the  truth,  knowing  the  same  to 
*^  fio,  in  the  following  or  similar  terms,  viz. : — That  on  the  night  of 
^®  27th  of  August  1883,  between  nine  and  ten  o'clock,  they  were 
attending  a  Blue  Ribbon  Army  meeting  in  Hawick  along  with  the 
^*<i  Robert  Blaine,  and  were  not  in  Buccleugh  Street  in  Hawick 
^«at  night  at  that  hour,  and  that  they  did  not  upon  that  night  see 
*'*y  assault  committed  by  the  said  Robert  Blaine  upon  the  said  Lucy 
«'ane  Wilkinson,  nor  hear  any  disturbance  in  Buccleugh  Street  that 
^'^ht  committed  by  the  said  Robert  Blaine,  but  on  the  28th  day  of 
^^^Tust  1883  they  were  in  company  with  the  said  Robert  Blaine 
^hen  they  met  the  said  Lucy  Jane  Wilkinson  and  another  girl  there, 
^^^    that  the  said  Robert  Blaine  ha<l  a  conversation  with  the  said 
A-uc^  Jane  Wilkinson,  but  that  he  did  not  strike  her  or  swear  at  her: 
'^  *^ereas  the  truth  is,  and  it  will  be  proved,  that  the  facts  so  sworn 
^    Ifcy  the  said  William   Bole,  junior,  David  Murray,  and  George 
^^  ilkinson  as  above  libelled,  or  part  thereof,  were  false,  and  were 
■^Hovrn  by  each  of  the  said  William  Bole,  junior,  David  Murray,  and 
^^oxge  Wilkinson  at  the  time  to  be  false  :  Inasmuch  as  the  truth  is, 
^^^  it  will  be  proved,  that  the  said  Robert  Blaine  did  commit  an 
^^^^xilt  upon  the  said  Lucy  Jane  Wilkinson  in  Buccleugh  Street  in 
■B^^vritk  on  the  night  of  the  27th  day  of  August  1883,  by  striking  her 
^^trli  his  fist  upon  or  near  her  ribs,  or  on  other  parts  of  her  person, 
*^^  that  he  cursed  and  swore  at  her,  and  the  said  William  Bole, 
J^^ior,  David  Murray,  and  George  Wilkinson  having  been  appre- 
hended,' &c 

Jfo  objection  was  taken  to  the  relevancy  at  the  first 
diet  on  11th  October,  and  at  the  second  diet  on  22nd 
^^tober  the  accused  were  tried  before  the  Sherifi'-sub- 
®^^tute  (Russell)  and  a  Jury,  and  were  convicted,  and 
^^^h  sentenced  to  three  months*  imprisonment. 
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1883.  They  brought  this  Bill  of  Suspension. 

NoTii.         J.   C.   Smith   argued   for  them. — There   is   here  no 

oth^     relevant  charge  of  perjury.     What  is  set  forth  in  the 

stevensons.  indictment  as  the  true  state  of  the  facts  is  not  incon- 

Hiffh  Court,  sistcut  with  the  evidence  which  the  panels  are  alleged 

^^•^     to   have   given.      According   to   the   indictment,   they 

Suspension.  ^epQ^ed  that  they  did  not  see  an  assault  committed  on 

the   27th  August,   and  there  is   no   statement   in  the 

indictment  that  they  did  see  such  an  assault,  which 

nevertheless  might  quite  well  have  been  committed. 

R.  V.  Campbell  for  the  respondents. — This  is  not  a 
debate  upon  the  relevancy,  but  an  objection  taken  after 
a  verdict  and  a  sentence  following  thereon.  It  is  also 
an  objection  not  to  the  major  proposition  but  to  the 
minor.  The  Court  will  therefore  presume  that  there 
has  been  a  fair  trial,  and  that  the  substantial  issue  has 
been  sent  to  the  Jury,  whose  verdict  must  be  held  to 
have  cured  the  defect.  Letters  v.  Black  and  Moi^ison, 
High  Court,  30th  May  1848,  Ark.  p.  497 ;  Smith  v. 
Lothian,  High  Court,  21st  March  1862,  Irv.,  vol.  iv., 
p.  170  ;  The  Queen  v.  Goldsmith,  31st  May  1873,  L.  R, 
n.  Crown  Cases  Res.  p.  74,  Alison,  vol.  i.,  p.  467. 

Lord  Young. — I  am  very  sorry  to  say  that  I  think 
this  objection  must  be  sustained.  I  can  hardly  doubt 
— indeed  it  appears  to  me  certain — that  the  Procurator- 
fiscal  and  the  Sheriff-substitute  thought  that  they  had 
presented  to  the  Jury  a  proper  charge  of  a  real  offence. 
Nor  is  there  much  room  for  doubt  that  the  Jury  in 
convicting  the  panels  convicted  them  of  what,  in  the 
light  of  the  evidence,  was  certainly  a  real  offence ;  for 
the  probability  greatly  is  that  these  three  lads,  when 
examined  as  witnesses  in  exculpation,  did  say  that  they 
had  not  been  present,  and  that  they  did  not  witness  this 
assault  committed — ^the  fact  being  just  the  opposite — as 
the  Prosecutor  no  doubt  proved,  though  he  does  not  aver 
it — ^that  they  were  present,  and  that  the  assault  was 
committed  under  their  very  eyes.  If  that  was  what 
was  proved,  of  course  a  very  clear  case  of  perjuiy  was 
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proved.     But  then  we  cannot  hold  that  that  was  what     1883. 
was  proved,  for  we  cannot  look  beyond  the  indictment,     Nr74. 
and  the  indictment  sets  forth  no  such  charge— indeed  it    ^1«^ 
sets  forth  no  charge  of  perjury  at  all — and,  therefore,  I  stevensons. 
think  that  the  verdict  convicting  the  prisoners  of  the  Hi^h  court, 
crime  of  perjury  cannot  stand.     The  rule  of  law  is  no     ^^^'^ 
doubt  perfectly  well  settled,  that  many  objections — such  suspension, 
as  objections  to  the  citation — are  cured  by  trial  before  a 
Jury  and  a  verdict  following   thereon,  and  the  same 
principle  holds  good  in  civil  Courts ;  but  this  case  does 
not  come  within  the  scope  of  that  rule,  for  there  is  here 
really  no  crime  charged  at  all. 

Lord  Adam. — I  am  of  the  same  opinion.  It  seems 
to  me  that  the  prosecutor  might  have  proVed  every  word 
of  his  indictment  without  proving  a  case  of  perjury. 
There  is  not  the  least  inconsistency  between  what  is 
averred  in  the  indictment  to  be  the  truth  and  what  the 
complainers  are  stated  to  have  sworn  to. 

Lord  Jdstice-Clerk. — I  am  entirely  of  the  same 
opinion.  I  assume  that  the  Jury  convicted  the  panels 
of  all  that  is  stated  in  the  indictment ;  but  it  is  too  clear 
for  argument  that  that  is  wholly  irrelevant  unless  the 
Jury  also  find  that  the  panels  saw  this  assault  committed 
and  swore  that  they  did  not  see  it.  I  entirely  agree 
that  the  verdict  of  a  Jury  will  often  cure  defects  which 
might  otherwise  be  fatal ;  but  the  verdict  here  is  a  con- 
viction of  what  is  charged  in  the  indictment,  and  the 
indictment  does  not  contain  a  relevant  charge  of  perjury. 

The  complainers  moved  for  expenses.  The  respour 
dents  opposed  the  motion. 

Lord  Justice- Clerk. — This  is  an  objection  which 
should  have  been  stated  before  the  case  went  to  trial. 
Had  that  been  done,  a  new  libel  would  have  been 
served;  and  the  case  would  not  have  come  here.  We 
therefore  clearly  think  that  no  expenses  should  be 
allowed. 

The  following  was  the  Interlocutor : — 

Edinburgh,  2nd  November  1883. — Having  considered 

VOL.  V.  z 
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1883.     tliis  Bill  and  heard  counsel  for  the  parties:  Pass  the  Bill 
NoTIi.     Suspend  the  conviction  and  sentence  complained  of  sim 
othew     pliciter :  Ordain  the  complainers  to  be  instantly  set  s 
steWn^,^  liberty  :  Find  no  expenses  due.  and  decern. 

High  Court,  Agent  for  the  Suspender— W.  Grxx,  S.S.C. 

____1.__  Agent  for  the  Respondents— Cro^-n  Agent. 

Suspension. 


Present, 

Lords  Young,  Craighill,  and  Adam. 

Patrick  Duffy  Hunter,  Suspender — Nevay, 

AGAINST 

William  ^fAWiiAM,  TJespondent — Lnrimer, 

Pawnbrokbr  —  Excise  Prosecution  —  Exchequer — Jurisdictiob^^ 
Specification  —  Suspension  —  Competency — Appeal — Impribc:^ 
MENT — Statute  35  and  36  Vic.,  c.  93,  secs.  5,  6,  37,  52,  and 
(Pawnbrokers  Act,  1872) — Statute  7  and  8  Geo.  IV.,  c.  53,  8i^ 
79,  82,  and  84  (Inland  Revenue  Act,  1823)— Statute  19  and  - 
Vic,  c.  56,  sec.  17  (constituting  the  Court  of  Session  the  Court 
Exchequer) — Summary  Procedure  Act,  1864,  secs.  4  and  25,  a^ 
scHED.  K — Statute  44  and  45  Vic,  c.  33,  secs.  6  and  11  (Si». 
raary  Jurisdiction  (Scotland)  Act,  1881)  —  Statute  38  and 
Vic,  c  62,  secs.  2  and  3  (Summary  Prosecution  Appeals  (S^^ 
land)  Act,  1875). — A  person  convicted  upon  a  complaint  brouf 
under  the  Summary  Jurisdiction  (Scotland)  Acts,  1864  and  1&4 
before  two  Justices  sitting  as  a  Court  of  Summary  Juriadictioa, 
terms  of  the  Pawnbrokers  Act,  1872,  of  having  contravezi 
section  6  thereof,  in  so  far  as,  time  libelled, '  he  did  in  his  sIloj 
(a  broker's)  '  act  as  a  pawnbroker  within  the  meaning  of  said  Ac 
particularly  section  6  thereof,  by  taking  a  watch  and  chain  wit 
guinea  attached  in  pawn,'  from  a  person  named  and  designaci 
'  without  having  in  force  a  proper  license  from  the  Commisaioner 
of  Inland  Revenue,'  brought  a  Bill  of  Suspension  before  the  Hi^l 
Court  on  the  ground  that  the  complaint,  being  neither  relevant  no 
sufficiently  specific,  the  conviction  was  inept,  and  was  also  fiirtho 
bad  in  respect  that  under  the  Summary  Procedure  Act,  1864,  aoj' 
the  Pawnbrokers  Act  of  1872,  it  was  competent  only  to  awtr« 
immediate  imprisonment,  in  place  of  imprisonment  after  foarteft^ 
days,  on  failure  to  pay  the  penalty. 

The  respondent,  the  Public  Prosecutor,  objected  to  the  competent 
of  the  Bill  on  the  ground  that  the  case  was  a  Revenue  one,  and  tb: 


Hunter 

V. 

Mawlam. 
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only  ledress  competent  under  the  revenue  statutes  in  such  prose- 
cutions was  by  way  of  appeal  to  the  Quarter  Sessions,  and  there- 
^ter  by  appeal  upon  a  Case  stated  for  the  opinion  of  the  Court  of 
Session  as  the  Court  of  Exchequer. 

did  that,  as  an  offence  punishable  by  penalty,  or,  failing  payment, 
Imprisonment,  was  sufficiently  disclosed  on  the  face  of  the  com- 
plaint, it  was  not  necessary  to  decide  the  question  of  competency 
raised,  and  the  Bill  of  Suspension  refused,  with  expenses. 

This  was  a  Bill  of  Suspension  at  the  instance  of    1883. 
P-ATRicK    Duffy    Hunter,   described  as  a  broker  in     noTTs. 
Grlaagow,  of  a  conviction  and  sentence  pronounced  by 
tivo  Justices  of  the  Justice  of  Peace  Court  at  Glasgow, 
sentencing  to  a  penalty  of  Twenty  pounds  for  a  contra-  ^ifovf2ir' 
mention  of  the  Pawnbrokers  Act,  1872  (35  and  36  Vic,  suH)eMion^ 
o-  93),  particularly  the  6th  section  thereof,  pronounced 
^pon  the  following  complaint : — 

^nder  the  ^Summary  Jurisdiciion  (Scotland)  Acts,  1864  and  1881/ 

Unto  the  Honourable  Her  Majesty's  Justices  of  the  Peace  for  the 
County  of  Lanark,  the  Complaint  of  William  Mawlam,  Officer 
of  Inland  Revenue,  at  13  Queen  Street,  Glasgow,  who  prosecutes 
for  Her  said  Majesty  in  this  behalf  (which  Complaint  is  com- 
menced and  prosecuted  by  order  of  the  Commissioners  of  Inland 
Revenue) ; 

Humbly  Sheweth — That  Patrick  Duffy  Hunter,  broker,  Aigyle 

Str<eet,  Glasgow,  in  the  county  of  Lanark,   has  contravened  The 

^^"Wnbrokers  Act,  1872,  in  so  far  as  on  the  6th  day  of  June  in  the 

y^&T  1883,  or  about  that  time,  in  the  shop  then,  and  now  or  lately, 

<^<^oupied  by  him,  and  situated  at  Argyle  Street  aforesaid,  he  did  act 

^  a  pawnbroker  within  the  meaning  of  said  Act,  particularly  the  6  th 

B^otion  thereof,  by  taking  a  watch  and  chain,  with  guinea  attached, 

^  pawn  from  Felix  Kleiser,  watchmaker.  Commercial  Street  of  Here- 

ford,  in  the  county  of  Hereford,  without  having  in  force  a  proper 

liceiise  from  the  Commissioners  of  Inland  Revenue  authorising  him 

^  carry  on  the  business  of  a  pawnbroker ;  whereby  the  said  Patrick 

^^%  Hunter  is  liable  to  forfeit  an  excise  penalty  not  exceeding  £50, 

^  provided  by  the  37th  section  of  the  same  Act. 

May  it  therefore  please  your  Honours  to  grant  warrant  to  cite 
the  said  Patrick  Duffy  Hunter  to  appear  before  you  to 
answer  to  this  complaint,  and  thereafter  to  convict  him  of 
the  aforesaid  contravention,  and  to  a4judge  him  to  suffer 
the  penalty  provided  by  the  said  Act. 


BtupenmoTL 
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1S83.         The  following  was  the  conviction  and^sentence  com- 
yZib.     plained  of : — 

Hunter 

Mmwiam.         Glasgow,  the  2nJ  day  of  August  1883,  &c. — The  Justices,  in  re- 
—       spect  of    the   evidence    adduced,   convict   the   said  Patrick   Duflhr 

S&r,  21.  *  Hunter  of  the  contravention  charged,  and  therefore  adjudge  him  to 
forfeit  and  pay  the  sum  of  £20  of  modified  penalty ;  and  in  respect  it 
is  inex[)edieut  to  issue  a  warrant  of  poinding  and  sale,  ordain  execu- 
tion by  imprisonment  after  a  lapse  of  fourteen  days  from  this  date, 
and  grant  warrant  to  officers  of  court  to  apprehend  the  said  Patrick 
Duffy  Hunter,  and  to  convey  him  to  the  prison  of  Glasgow,  and  to 
the  keeper  thereof  to  receive  and  detain  him  for  the  period  of  fourteen 
days  from  the  date  of  his  imprisonment,  unless  said  penalty  shall  be 
sooner  paid. 

In  the  Bill  it  was  pleaded,  iJiter  alia — There  being  no 
relevant  and  sufficient  complaint  against  the  complainer, 
the  conviction  following  thereon  is  incompetent  and 
inept.  The  conviction  is  also  incompetent  and  inept>  i 
respect  of  the  incompetency  of  awarding  imprisonmeni 
after  a  lapse  of  fourteen  days,  instead  of  immedial 
imprisonment,  as  required  by  the  Act  of  1864,  and  th  e 
Pawnbrokers  Act,  1872,  and  the  disconformity  of  tW^e 
warrant  to  the  statutory  forms. 

Nevay  for  the  suspender. — The  complaint  disclos^^^s 
no  oflFence  under  the  statute.     It  ought,  in  terms  of  tl 
6th  section,  to  have-  set  forth  that  the  accused  carrii 
on  the  business  of  taking  goods  and  chattels  in  pa^^-m, 
and  that  he  kept  a  shop  for  the  purpose  set  forth     in 
section  6.     [Reads  section  6  ^  of  35  and  36  Vic,  c.  9  3- J 

^  Statute  35  and  36  Vic,  cap.  93,  section  6  (The  Pawnbrokers 
Act,  1872). — '  In  order  to  prevent  evasion  of  the  provisions  of  ttiis 
^ct^  the  following  persons  shall  be  deemed  to  be  the  persons  caxryiog 
on  the  business  of  taking  goods  and  chattels  in  pawn, — that  is  to 
say,  every  person  who  keeps  a  shop  for  the  purchase  or  sale  of  gqoda 
and  chattels,  or  for  taking  in  goods  or  chattels  by  way  of  security  for 
money  advanced  thereon,  and  who  purchases  or  receives^  or  takes  in 
goods  or  chattels,  and  pays  or  advances  or  lends  thereon  any  sum  of 
money  not  exceeding  £10,  with  or  under  an  agreement  or  aiicloP~ 
standing,  expressed  or  implied,  or  to  be  from  the  nature  and  chanet^^ 
of  the  dealing  reasonably  inferred,  that  those  goods  or  chattels  m»:3 
be  afterwards  redeemed  or  repurchased  on  any  terms,  and  every  socs^^ 
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Secondly,  The  complaint  ought  also  to  have  stated  that     1883. 
a   sum  of  money  was  advanced  on  the  articles  said  to     nH5. 
haTe  been  pledged — without  which  there  could   have       ^ 
been  no  pawning — and  to  have  specified  also  the  amount  — ^^     * 
of  said  money  ;  and,  at  all  events,  that  the  sum  lent  did    ifoy.  21^ 
not  exceed  £10,  as  required  by  the  Act.     Thirdly,  No  suspension. 
agreement  to  redeem  the  articles  is  libelled,  so  as  to  con- 
stitute pawning ;  and  Fourthly,  So  far  as  appears  on  the 
face  of  the  complaint,  the  accused  is  not  a  person  who 
can,  in  terms  of  the  Act,  be  deemed  to  fall  under  the 
6th  section.     All  the  requirements  of  that  section  must 
^  proved  in  order  to  establish  the  offence,  and  it  was 
equally  necessary  to  have  libelled  them.    To  say  that  he 
*cted  as  a  pawnbroker  is  not  enough.     An  ordinary 
t^esman  taking  an  article  in  pawn  would  not  be  guilty 
^f  a  contravention  of  the  statute,  and  so  far  as  appeared 
^^  the  face  of  the  complaint,  the  accused  is  in  no  other 
position ;  and  in  any  view,  one  single  act  of  pawning 
^OQQ  not  constitute  the  accused  a  pawnbroker,  or  person 
^ho,  in  the  words  of  the  interpretation  clause,  '  carries  on 
^*^e  business  of  taking  goods  and  chattels  in  pawn/     The 
©Ueen  v.  Beatticy  Court  of  Session,  Dec.  1 8, 1 866,  v.  Macph. 
^^1,     Further,  by  the  conviction,  execution  by  imprison- 
ment after  the  lapse  of  fourteen  days  is  substituted  for 
Poinding  and  sale,  whereas  under  section  1 9  of  the  ^wm- 
m^Ty  Procedure  Act,  1864,  and  section  56,  subsection  4, of 
^'he  Pawnbrokers  Act,  1872,  it  is  made  competent,  where 
P^ixiding  and  sale  is  dispensed  with,  to  grant  warrant  for 

^^^^aactioD,  article,  payment,  advance,  and  loan  shall  be  deemed  a 
I^Wning,  pledge,  and  loan  respectively  within  this  Act.* 

Section  37. — 'Every  pawnbroker  shall  yearly  take  out  from  the 
^^^missioners  of  Inland  Eevenue  an  excise  license  for  carrying  on 
^^  business.  ...  If  a  person  acts  as  pawnbroker  without  having  in 
*^**t5e  a  proper  license,  he  shall,  for  every  such  offence,  be  liable  to  an 
^^ciae  penalty  not  exceeding  £50.  All  the  provisions  contained  in 
^^y  Act  relating  to  excise  licenses,  duties,  or  penalties,  and  in  force 
^  the  commencement  of  this  Act,  shall,  so  far  as  the  same  are  appli- 
^^le,liave  full  effect  with  respect  to  the  license  and  duty  and  penalty 
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1883.  immediate  imprisonment  only.  Moreover,  the  convic- 
nTTs.  tion  is  not  in  the  terms  prescribed  by  schedule  K,  No.  3, 
^'^*^''  of  the  Summary  Procedure  Act,  1864  (which  is  the  form 
directed  to  be  used  by  section  56,  subsection  4,  of  the 


^^ov^^"^'  Pawnbrokei-s  Act),  nor  in  the  terms  of  schedule  B  of  the 

Suspension.  Summary  Jurisdiction  Act  of  1881. 

LoRiMER  for  the  respondent. — This  is  a  Bill  of  Sus- 
pension of  a  conviction  and  sentence  obtained  before  two 
Justices  under  sections  6  and  37  of  the  Pawnbrokers 
Act,  1872,  an  Inland  Revenue  statute.     It  is  a  prosecu- 
tion for  an  '  excise  penalty,'  before  a  court  of  summary 
jurisdiction,  in  terms  of  that  Act,  and  the  Bill  is  incom- 
petent.    By  the  Inland  Revenue  Act  of  1827  (7  *and  8  ''^ 
Geo.  IV.,  c.  53)  there  is  an  appeal  provided  by  sectioi^:::: 
82  from  the  Justices  to  the   Quarter   Sessions  in  aL^ 
revenue  cases,  which  may,  under  section  84,   state 
Case  for  the  opinion  of  the  Court  of  Exchequer ;  and 
section  79  it  is  prohibited  to  remove  such  cases  to 
Court  of  Session  or  Court  of  Justiciary  by  Bill  of  Si 
pension.  Advocation,  or  Reduction,  or  by  any  other 
ceeding,    the   prohibition,   however,    not    extending      ta 
writs  of  certioraH  issuing  from  the  Court  of  Excheq\:a.e] 
for  removal  of  the  case  from  an  inferior  court.     And    "by 
section  17  of  the  Act  constituting  the  Court  of  Sesaiou 
the  Court  of  Exchequer  (19  'and  20 '  Vic,  c.  56,  1856^^ 
it  is  provided  that,  in  all  Exchequer  cases  where  the 
case  might  formerly  have  been  removed  from  an  inferior 
court  by  writs  of  certiorari,  it  shall  be  competent  to 
bring  them  to  the  Court  of  Session  sitting  as  the  Court 
of  Exchequer.     [Reads  section  17  of  19  *  and  20 '  Vic.  c 
56.]     So  that,  in  terms  of  these  enactments,  review  or 
stay  of  execution  of  the  judgment  of  the  Justices  i^ 
competent  only  by  the  Quarter  Sessions  or  Court  o^ 
Session  sitting  as  the  Court  of  Exchequer.     And  simik^^ 
procedure  is  also  provided  in  section  52,  subsection  1,  ^* 
seq.y  and  section  56,  subsection  7,  of  the  Pawnbroke^^*^ 
Act,  1872.   Lazenhyy.  M' Arthur,  High  Court,  Nov.  ^'^ 
1874,  Couper,  vol.   iii.   p.  23 ;    Young  v.   Townshen^^'^ 
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High  Court,  Nov.  24,  1856,  Irv.,  vol.  ii.  p.  525;  Alex-     1883. 
arider  v.  Lindsay,  Higli  Court,  Nov.  13,  1867,  Irv.,  vol.     nTTs. 
V.    p.  491  ;  Brough  v.  Steivart,  Dec.  20,  1850,  XIII.  D.     ^7^"" 
408 ;  Evans  v.  M'Loughlan,  Feb,  21, 1 861,  XXIII.  D.  1,   ^!!:!!!^  . 
aixd  L  Paterson's  Apps.  989  and  IV.  Macq.  89.     It  is  ^^oJ:""^' 
tirue  that  the  Pawnbrokers  Act,  1872,  enacts  that  the  siwiw 
Summary  Procedure  Act  may  be  applied  to  all  proceed- 
ixr^  taken   under   its   provisions   for   the  recovery  of 
penalties  before  a  court  of  summary  jurisdiction,  thus 
axiperseding  so  far  the  provision  in  section  25   of  the 
Sxammary  Procedure  Act,  1864,  excluding  all  revenue 
c^^Lses  fix)m  its  provisions,  and  giving  room  for  the  con- 
tODtion  that,   because  the  provisions  of  the  Summaiy 
E^TOcedure  Act  might  be  applied  to  proceedings  taken 
under  the  Act  of  1872,  appeal  was  competent  to  this 
court  in  the  form  of  a  Case  stilted  in  terms  of  the  provi- 
sions in  sections  2  and  3  of  the  Summary  Prosecutions 
Appeals  Act,  1875.     But  such  contention  would  not,  we 
submit,  have  been  well  founded  even  prior  to  the  pass- 
hig  of  the  Summary  Jurisdiction  (Scotland;  Act,  1881 
(44  'and  45 '  Vic,  c.  33)  ;  and  since  that  Act  has  been 
passed  must  be  held  to  be  altogether  untenable.     Where 
there  are  special  provisions  for  review  in  the  particular 
statute  under  which  a  prosecution  is  brought,  the  fact  of 
tlie  proceedings  having  been  instituted  under  the  Sum- 
niaiy  Procedure  Act  of  1864  has  not  the  eflfect  of  super- 
seding and  rendering  inoperative  such  special  provisions. 
bright  V.   Dewavy  High  Court,  Nov.   27,   1873,  and 
^ar.  9,  1874,  Couper,  vol.   ii.  p.   504.      And  further, 
®^tion   11  of  the  statute  of  1881,  while  enacting  that 
'he  provisions  of  the  Summary  Jurisdiction  Acts,  1864 
^d    1881,  should  apply  to   all   summaiy  proceedings 
^der  and  by  v*u:tue  of  any  of  the  revenue  statutes, 
^P^ially  provides  that  '  prosecutions  under  the  Kevenue 
^^ta  shall  continue  to  be  subject  to  appeal  to  Quarter 
^^Qaions  and  to  the  Court  of  Exchequer  in  Scotland.' 
■^though,   therefore,   the   provisions   of   the   Summary 
^^ifidiction  Acts  apply  to  revenue  cases,  that  docs  not 
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1883.     supersede  the  special  provisions  in  the  revenue  statutes 

No~46.     for  appeal  to  the  Quarter  Sessions  and  the  Court  of  Ex- 

"ft  ^    chequer,  or  render  the  provisions  in  the  Act  of  1875 

—     -  applicable,  and  the  only  competent  review  being  that 

Sat.  2i!^  provided  by  the   revenue  statutes,  this  Suspension  is 

saspennoD.  incompetent 

But,  assuming  that  the  Bill  is  competent^  the  com- 
plaint is,  we  contend,  perfectly  relevant,  and  the  Bill 
falls  to  be  dismissed  on  that  ground  also.  The  offence 
is  described  in  the  statute — '  If  a  person  acts  as  a  pawn- 
broker without  having  in  force  a  proper  license,  he  shall, 
for  every  such  offence,  be  liable  to  an  excise  penalty  not 
exceeding  Fifty  pounds ; '  and  section  5  defines  *  pawn- 
broker '  as  including  '  every  person  who  carries  on  the 
business  of  taking  goods  and  chattels  in  pawn ; '  and 
section  6,  a  supplementary  section,  defines  when  a  per- 
son shall  be  deemed  to  be  following  the  business  ol 
taking  goods  and  chattels  in  pawn.  The  complain^ 
charges  the  acting  as  a  pawnbroker  within  the  meanin§ 
of  the  Act,  particularly  section  6  thereof,  thus  using  tib, 
words  of  the  statute  in  describing  the  offence,  and  the 
is  sufficient.  [See  27  and  28  Vic.,c.  53,  sec.  4.j  It  the 
sets  forth  a  particular  instance  of  the  offence  with  sui^ 
cient  specification,  viz.,  by  taking  a  '  watch  and  chal^ 
with  guinea  attached,  in  pawn  from '  a  person  designs 
*  without  having  in  force  a  proper  license,'  &c. ;  and  tta 
is  all  that  is  necessary.  M'Mullan  v.  M'Phee,  Hig 
Court,  June  9,  .1882,  Couper,  vol.  v.  p.  1.  That  wasi 
Case  on  appeal  upon  a  case  stated  under  the  Act  oi 
1875,  and  in  which,  therefore,  the  facts  were  before  the 
Court.  The  question  was  as  to  the  relevancy  of  the^ 
complaint,  which  charged  the  offence  under  the  Glas- 
gow Police  Act,  1866,  of  carrying  on  the  trade  of  a 
broker  without  having  a  license  from  the  Magistrates. 
[See  Statute  29  'and  30'  Vic,  cap.  cclxxiii.,  sees.  172 
and  184,  footnote  to  M'Mullan  v.  M^Phee,  suprOy  p.  3,j 
There  the  words  of  the  statute  were  also  used,  viz.,  that 
the  respondent  *  carried  on  the  trade  of  a  broker  within 
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the  meaning  of  the  statute/  and  the  Court  held  that  the     1883. 
complaint  was  relevant;  although,  having  the  facts  of    NaTs. 
that  case  before  them,  they  were,  by  a  majority,  of        v. 
opinion  that  the  particular  instance  of  the  oflfence  there  — 


libelled  did  not  show  a  carrying  on  of  the  trade  of  a  ifov.  21. ' 
broker,  which  it  was  thought  was  necessary  to  be  proved  sunpennon. 
in  order  to  constitute  the  oflfence  there  libelled.  But 
here  there  are  no  facts  before  the  Court ;  and  besides, 
one  act  is  sufficient  to  constitute  the  oflFence  here  libelled- 
[See  section  37,  footnote,  p.  357.]  While,  therefore,  the 
first  part  of  the  judgment  in  the  case  of  M'Mullan  v. 
Wl^hee  is  an  authority  for  the  relevancy  of  this  com- 
plaint the  second  part  of  that  judgment  does  not  apply. 

Lastly,  with  reference  to  the  conviction  and  sentence, 
it    is  in   conformity   with   the  forms   in   schedule   K, 
annexed   to   the   Summary  Procedure   Act,   and   it  is 
competent    to   allow   time   within   which   to   pay   the 
penalty.     These  forms  are  not  imperative,  but  are  direc- 
tory, and  when  used  a  precise  adherence  to  the  words  of 
them  is  not  essential ;  they  may  be  changed  to  suit  the  cir- 
cumstances of  each  case.   Kinnear  v.  Whyte,  High  Court, 
May  25, 1868,  Couper,  vol.  i.  p.  56  ;  Scott  v.  Cumming, 
High  Court,  July  7, 1866,  Irv.,  vol.  v.  p.  278.    Although 
there  might  have  been  some  ground  for  the  objection 
prior  to  the  passing  of  the  Simimary  Jurisdiction  (Scot- 
^d)  Act,  1881,  that  Act,  by  section  6  [reads],  allowed 
''^^e  to  be  granted  for  making  payment  of  penalties  in 
^  proceedings  taken  under  the  Summary  Jurisdiction 
'^cts.     Leishman  v.  Colqichoun,  High  Court,  July  13, 
^8^7^  Couper,  vol.  iii.  p.  482 ;  Murray  v.  Janes,  High 
^Urt,  June  17,   1872,   Couper,  vol  il  p.  284.      The 
^MJection  is,  therefore,  now  no  longer  maintainable.     On 
**^eee  grounds  the  Bill  ought,  we  submit,  to  be   dis- 
missed. 

XjORD  Young. — ^The  objection  to  this  conviction  and 
^Utence  of  imprisonment  is  that  the  complaint  does  not 
'^levantly  set  forth  any  facts  warranting  the  conviction, 
apposing  them  to  be  true,  or  does  not  set  forth  the 
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1883.     facts  with  sufficient  specification  to  enable  the  party. 

No.  46.     they  are  not  true,  to  defend  himself  against  the  charg< 

V,  My  own  opinion  is  that  the  complaint  is  unobjectic 

able  in  any  of  the  respects  referred  to  in  the  argumei 


Si)v.  21. '  The  statute  imposes  a  penalty  upon  any  person  *  w! 
suspensioxL  acts  as  a  pawnbroker  without  having  in  force  a  proj 
license/  and  the  penalty  is  imposed  in  respect  of  eve 
oflFence  of  so,  acting.  Now,  the  complaint  here  stab 
^and  quite  distinctly,  that  the  party  complained  of,  at 
certain  time  specified,  acted  as  a  pawnbroker  witho 
having  in  force  a  proper  license,  and  the  individu 
offence  of  acting  as  a  pawnbroker  without  having 
proper  license  is  also  stated — *  By  taking  a  watch  ai 
chain,  with  guinea  attached,  in  pawn'  from  a  certa 
person,  who  is  described.  I  remain  of  the  opinion  whi< 
I  expressed,  and  which  was  given  effect  to,  in  a  case 
a  certain  extent  analogous,  that  one  act  will  not  consi 
tute  carrying  on  business  as  a  broker,  and  I  also  thir 
though  that  is  not  so  clear,  that  one  act  will  not  cona* 
tute  the  offence  of  acting  as  a  pawnbroker.  The  penal 
is  not  for  '  carrying  on  the  business  of  a  pawnbrok^ 
but  for  *  acting  as  a  pawnbroker,'  and  it  is  for  ea 
offence  of  acting  as  a  pawnbroker  tliat  the  penalty 
awarded ;  but  I  am  disposed  to  think  that  this  act  mv 
■  be  in  the  course  of  carrying  on  business  as  a  pawnbroka 
although  I  do  not  think  it  necessary  to  decide  that ;  fc 
it  is  stated  that  he  did  act  as  a  pawnbroker,  and  tha< 
acting  as  a  pawnbroker,  he  received  from  a  particula 
individual  a  watch  in  pawn.  Now,  I  think  that  that : 
a  relevant  charge,  on  the  principle  of  the  case  I  hav 
referred  to,  and  that  being  so,  the  conviction  on  thfl 
charge  —  there  are  no  alternatives  in  it  at  all  —  is 
good  conviction,  so  that,  assuming  our  jurisdiction  t 
entertain  the  question,  I  think  the  suspension  is  bad 
and  if  we  have  no  jurisdiction  we  must  refuse  it 
suspension  upon  that  ground,  and  so  the  result  would  b 
the  same  anyhow. 

But  I  should  like  to  say,  without  prejudice  to  ac 
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opinion  which  J  might  form  upon  another  argument,  1883. 

and  in  a  case  where  it  was  necessary  to  decide  the  ques-  noTTs. 
tion,  that  I  should  have  thought  it  quite  within  the       ^v. 
power  and  according  to  the  right  of  the  party  convicted, 


if  he  thought  that  the  Justices  in  convicting  him  pro-    S^ov.  kl 
ceeded  upon  an  erroneous  view  of  tlie  law  as  applicable  suspension. 
to  the  facts,  viz.,  that  looking  to  the  nature  of  his  shop 
and  the  character  of  his  business,  he  was  not  acting  as  a 
pawnbroker  within  the  meaning  of  clause  6 — I  say  I 
should  have  thought  it  according  to  his  right  to  apply  to 
tlie  convicting  magistrate  to  state  a  Case  to  this  Court, 
for  the  prosecution  is  under  the  Summary  Procedure 
Act  of  1864,  and  is  for  the  recovery  of  a  penalty — not  a 
sum  of  the  nature  of  a  penalty — but  a  penalty  by  name  ; 
and  in  order  to  enable  such  questions  to  be  raised  sum- 
niarily,  expeditiously,  and  inexpensively  in  this  Court, 
an  Act  was  passed  in  1875  which  provides  that  on  an 
Werior  Court  hearing  and  determining  any  cause,  either 
party,  if  dissatisfied  with  the  Judge's  determination,  as 
erroneous  in  point  of  law,  may  appeal  thereagainst  upon 
*  Case  stated.    That  provision  refers  us  to  the  definition, 
About  which  we  had  a  good  deal  of  argument  in  a  case 
'^cently  before  us,  by  which  '  cause '  is  defined  to  mean 
*^d.  include  '  every  proceeding  which  may  be  brought 
^cier  the  Summary  Procedure  Act,  1864,  and  every 
otter  summary  proceeding  for  the  prosecution   of  an 
offence  or  the  recovery  of  a  penalty  competent  to  be 
*^^en  before  an  inferior  Judge.'     Now,  this  case  not 
otily  may  be  brought  under   that   Act,   but  has  been 
"bought  under  that  Act,  and  therefore  if  any  person  is  dis- 
satisfied with  a  conviction  or  acquittal  upon  the  groimd  of 
*^  error,  as  he  supposes,  in  point  of  law,  in  the  mind  of  the 
Judge,  as  applicable  to  the  facts,  it  is  specially  provided 
fliat  the  question  may  be  raised  and  tried  and  decided 
^  this  summary  and  *  expeditious  form.     The  accused 
^oes  not  seek  to  take  advantage  of  that  form  of  redress, 
^^^  he  has  brought  a  suspension  ;  but  if  it  had  appeared 
^^  the  face  of  the  complaint  that  no  ofience  had  been 


Hunter 

V, 

Mawlam. 
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1883.  relevantly  stated  at  all,  so  that  the  accused  might  have 
NoTls.  been  convicted  of  what  was  in  truth  no  offence,  then  I 
should  have  been  of  opinion,  on  the  ground  stated  by 
Lord  Craighill  in  the  course  of  the  argument,  which  we 
^^^  have  frequently  acted  on,  that  this  Court  would  have 
^^^—^  had  jurisdiction  to  terminate  the  imprisonment  which 
followed  on  such  a  conviction.  But  that  question  does 
not  arise  here,  for  I  am  of  opinion  that  an  offence 
punishable  by  penalty,  or  failing  payment,  by  imprison- 
ment, is  disclosed  upon  the  face  of  the  complaint,  and 
therefore  upon  the  face  of  the  conviction,  and  I  propose 
to  your  Lordships,  upon  that  ground,  to  dismiss  this 
suspension. 

Lord  Craighill. — I  am  also  of  opinion  that  this  sus- 
pension ought  to  be  dismissed,  but  I  do  not  think  it 
necessary  to  go  into  the  question  of  competency,  for  1 
think  it  is  quite  clear  that  we  have  here  a  relevant  com- 
plaint. 

Lord  Adam. — As  to  the  merits  of  the  suspension,  I 
entirely  concur  with  your  Lordships,  and  have  nothing 
to  add.  In  regard  to  the  competency  of  the  suspension, 
before  expressing  my  opinion,  I  should  have  wished  to 
have  had  an  opportunity  of  looking  at  the  various 
clauses  in  the  Acts  founded  on.  Not  having  had  such 
an  opportunity,  I  do  not  give  an  opinion  upon  that 
point ;  but  being,  with  your  Lordships,  clearly  of  opinion 
that  there  is  no  case  on  the  merits,  it  is  not  necessary 
that  I  should  do  so. 

The  following  was  the  Interlocutor : — 

Edinburgh,  2lst  November  1883. — Having  considered 
this  Bill  and  heard  counsel  for  the  parties :  Eefuse  the 
Bill,  and  decern :  Find  the  respondent  entitled  to  ex- 
penses, which  modify  to  Five  guineas,  for  which,  and 
one  guinea  as  the  dues  of  extract,  decern  against  the 
complainer.  * 

Agents  for  the  Suspender— Liddle  &  IjAWSON,  S.S.C. 
Agent  for  the  Respondent — Solicitor  op  Inland  Revenue. 
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Present, 

Lords  Young,  Craighill,  and  Adam. 

Robert  Gallib  and  Others,  Suspenders — M^Kechnie. 

AGAINST 

Archibald  Barclay  Ferguson,  Respondent — Kennedy, 

* 

Conviction — Clerical  Error — Fine,  Amount  of — Summary  Pro- 

oedttrb  (Scotland)  Act,  1864,  sec.  34. — The  record  of  a  convic- 

"tion  in  a  Police  Court  bore  that  certain  of  the  accused  were  '  to 

£orfeit  and  pay  the  sum  of  twenty  shillings  each  of  penalty,'  and 

^liat  the  others  were  '  to  forfeit  and  pay  the  sum  of  fifteen  each  {sic) 

of  penalty.'    Fines  of  twenty  and  fifteen  shillings  respectively  were 

paid. — ^In  a  suspension  hM  that  the  omission  of^the  word  '  shillings ' 

in  the  second  case  did  not  vitiate  the  conviction. 

On  9th  October  1883,  Robert  Gallie  and  five  other     1883. 
peisons  were  charged  in  the  Police  Court  of  Stewarton,     Nolle. 
at  the  instance  of  Archibald  Barclay  Ferguson,  Pro-  ^hew"^ 
cuiator-fiscal,  with  the  crime  of  breach  of  the  peace.   Fer^n. 
They  pleaded  not  guilty,  but  the  Magistrates, '  in  respect  mgkco^ 
of  the  evidence  adduced,  find  the  said  Robert  Gdlie,  ^^^'  ^^' ' 
John  Brown,  David  Dickie,  Frank  Angus,  George  Brown,  Suspension. 
ftud  Thomas  Maltman  guilty  of  the  crime  charged,  and 
therefore   adjudge   the   said    Robert   Gallie   and  John 
Brown  to  forfeit  and  pay  the  sum  of  twenty  shillings 
^ach  of  penalty,  and  in  default  of  immediate  payment 
thereof,  adjudge  each  of  the  said  Robert  Gallie  and  John 
Brown  to  be  imprisoned  in  the  prison  of  Ayr  for  the 
period  of  ten  days ;  and  the  said  David  Dickie,  Frank 
Ajigus,  George  Brown,  and  Thomas  Maltman,  and  there- 
fore adjudge  each  of  them  to  forfeit  and  pay  the  sum  of 
fifteen  each  [sic]  of  penalty,  and  in  default  of  immediate 
payment  thereof,  adjudge  each  of  the  said  David  Dickie, 
^lank  Angus,  George  Brown,  and  Thomas  Maltman  to 
*^  imprisoned  in  the  prison  of  Ayr  for  the  period  of 
^Ven  days  from  the  date  of  their  imprisonment,  unless 
'he  said  sum  shall  be  sooner  paid,  and  grant  warrant,' 
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1883.         The  accused  brought  a  suspension,  and  pleaded 
NoTIe.     the  sentence  was  not  so  expressed  as  to  be  intelligib] 
othen     capable  of  being  carried  into  effect.     *  The  complai 
Feig^n.   each  paid  a  sum  of  money,  under  protest,  in  orde 
ffi^h  Court,  avoid  imprisonment,  but  they  do  not  know,  and 
_f!liL_  sentence  does  not   say,  what  the  fine   amounts  t 
sunnmsion.  g^erliug  money/    M'Lure  v.  Douglas,  High  Court, 
Jan.  1872,  Couper,  vol.  ii.  p.  177 ;  Clarkson  v.  li 
High  Court,  19th  July  1871,  Couper,  voL  ii  p.  ] 
Statute  27  and  28  Vic,  a  53,  sec.  34  (Summary 
cedure  (Scotland)  Act,  1864). 

Lord  Young. — ^The  blunder  with  respect  to  thn 
four  of  the  prisoners  is  that  the  word  *  shillings 
omitted  from  the  record  of  their  sentence.  But  w 
know  that  in  the  ordinary  course  of  business  the  fi: 
announced  by  the  Magistrate,  and  it  must  have  bee 
here,  for  the  fine  was  paid.  It  is  said  it  was  paid  u 
protest  That  iliay  be,  but  it  could  not  have  been  a 
test  that  the  prisoners  did  not  know  the  amount  o 
fine,  but  a  general  protest  of  innocence.  This  sua 
sion,  therefore,  must  be  refused.  That  is  the  opini< 
the  Court — ^we  all  think  so. 

The  following  was  the  Interlocutor : — 
Edinburgh,   21st    November,    1883.  —  Having 
sidered  this  BUI,  and   heard   counsel  for  the  pan 
Refuse  the  Bill,  and  decern. 

Agent  for  the  Suspenders— Thomas  Carmichael,  S.S.C. 
Agent  for  the  Respondent— Alex.  Mathbson,  W.S. 
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Present, 

Lords  Youno,  Craighill,  and  Adam. 

William  TiBaney,  Suspender — Kennedy 

AGAINST 

TTiLUAM  Combs  Wallace  Maddever,  Respondent — Dtrksnn, 

Ship — Seaman — ^Wilful  Disobedience — Statute   17th  and  18th 

^ic.,  c.   104,  SECTION  243,  subsec.  4  (Merchant  Shipping  Act, 

i854) — Statute  25th  and  26th  Vic,  c.  63  (Merchant  Shipping 

-Act,  1862) — General  conviction  upon  alternative  charge. — 

^  teaman  charged  under  the  Merchant  Shipping  Act^  1854,  section 

2^3,  subsection  4,  with  wilful  disobedience  to  the  lawful  commands 

^^  tilie  master  or  the  chief  engineer  of  the  yacht  in  which  he  was 

ctopioyed,  was  convicted  'of  the  wilful  disobedience  charged.' — 

The  conviction  suspended  as  being  a  general  conviction  following 

^pon  an  alternative  charge,  and  in  respect  it  was  not  distinctly 

stated  either  in  the  complaint  or  conviction  what  the  orders  were 

which  the  suspender  was  said  to  have  disobeyed,  and  who  gave 

them. 

This  waB  a  Bill  of  Suspension  at  the  instance  of    i883. 
William  Reaney,  lately  stoker   on   board  the  yacht     nTT?. 
-4niy,  the  property  of  William  Bannatyne  Stewart,  of  a     ^^®y 
^nviction  and  sentence  obtained  before  two  Justices  of  ^^^^^^''' 
*ie  Peace  at  Rothesay  upon  a  complaint  at  the  instance  ^^q^^^' 
^f  W.  C.  W.  Maddever,  the  Procurator-fiscal,  which  ^ — ZT-l 

.  '  ^  /  SuBp.  &  Lib. 

charged  a  contravention  of  section  243,  subsection  4,  of 
The  Merchant  Shipping  Act,  1854,  in  so  far  as  he,  the 
^id  William  Reaney,  did,  while  on  a  cruise  on  board 
*l^e  said  yacht,  wilfully  disobey  the  lawful  commands 
^f  John  Cameron,  master  of  said  yacht,  or  of  William 
Gillespie,  chief  engineer  thereof,  two  of  the  superior 
^fl&cers  of  said  yacht,  on  a  day  specified,  the  act  of 
^*iBobedience  being  stated  to  be  by  refusing  to  assist  in 
'^^eping  up  the  engine  fires  on  board  of  said  yacht  The 
^^Ustices,  on  26th  October  1883,  found  Reaney  '  guilty 
^f  the  wilful  disobedience  charged,'  and  adjudged  him  to 
^  imprisoned  for  three  weeks. 

Kennedy  for  the  suspender. — The  Merchant  Shipping 
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1883.     Act,  1854,  does  not  apply  to  yachts.     See  section  10 
nTT?.     of  the  Act  of  1854. 
V.  ^        Dickson  for  the  respondent. — That  section  is  repeale 
by  section  13  of  The  Merchant  Shipping  (Amendmenl 


^ifoy^^^'  Act  of  1862,  25  and  26  Vic,  c.  63. 
suep.  &  lib.  Kennedy  for  the  suspender. — ^The  conviction  is  alfi 
general.  It  finds  the  suspender  guilty  of  the  wilfi 
disobedience  charged  ;  but  the  charge  is  alternative,  tlu 
he  disobeyed  John  Cameron,  the  master,  or  Williai 
Gillespie,  the  chief  engineer.  The  conviction  is  then 
fore  void  from  uncertainty. 

Dickson  for  the  respondent. — There  is  no  substanc 
in  the  objection..  It  is  not  a  matter  of  any  momei 
which  of  the  two  persons  named  gave  the  order  whic 
was  disobeyed :  they  were  both  in  a  position  of  authority 
and  the  ofifence  was  committed  if  the  lawful  eomman 
of  either  was  disobeyed* 

Lord  Young. — But  there  were  two  Justices,  and  ^ 
do  not  know  that  they  were  unanimous. 

Dickson  for  the  respondent. — But  the  judgment 
one  was  sufficient 

Lord  Young. — The  only  ground  of  suspension  argue 
to  us, — for  another  point  originally  taken  by  tii 
'  suspender  s  counsel  was  very  properly  abandoned,— 
the  only  objection,  I  say,  is  this,  that  the  suspendea 
being  prosecuted  under  the  Merchant  Shipping  Act  f(^ 
wilful  disobedience  to  lawful  orders,  was  not  informe- 
in  the  complaint  who  gave  the  order  that  was  alleges 
to  have  been  disobeyed.  In  the  complaint  he  was  tdfl 
that  an  order  was  given  on  a  particular  occasion  eithe^ 
by  John  Cameron,  the  master  of  the  yacht,  or  Willianc 

1  Statute  1 7th  and  18th  Vic,  c  104  (Merchant  Shipping  Ael 
1854),  section  243. — '  Whenever  any  seaman  who  has  been  lawfnU. 
engaged,  or  any  apprentice  to  the  sea  service  commits  any  of  tb 
following  offences,  he  shall  bo  liable  to  be  punished  summarily,  m 
follows.'  (4)  '  Act  of  disobedience. — For  wilful  disobedience  to  vm 
lawful  command,  he  shall  be  liable  to  be  imprisoned  for  any  perid 
not  exceeding  four  weeks,  with  or  without  hard  labour.' 
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Gillespie,  the  chief  engineer,  and  that  the  order  was  to  1883. 
teep  up  the  fires  on  board  the  yacht.  It  appears  from  nTT?. 
the  statement  in  the  Bill  of  Suspension  that  while  the        ».  *^ 

owner  was  on  shore,  and  had  left  the  yacht  for  a  con- —^' 

siderable  time,  the  crew  did  not  get  on  very  well  to-  ^otPm^** 
gether,  and  this  fireman  got  into  loggerheads  with  the  8u«p.  &  ub. 
captain  and  the  engineer.     He  says  frankly  that  he  was 
not  in  an  obedient  frame  of  mind,  and  refused  to  obey 
any  orders.     They  resolved  to  punish  him,  and  so  took 
the  yacht  to  Bute,  and  he  was  tried  and  sentenced  to 
three  weeks'  imprisonment  for  wilful  disobedience  to  a 
lawful  command.     In  my  own  opinion,  a  prosecution 
of  this  kind,  which  is  of  a  severe  character, — although 
as  the  Legislature  has  sanctioned  it,  I  am  bound  to 
assume  of  a  necessary  character, — should  be  conducted 
^ith  some   strictness ;    and   a    seaman   in    a    private 
yacht  sought  to  be  imprisoned  for  wilful  disobedience 
to   lawful  command,  ought  to  be  distinctly  informed 
^hat  the   order   was   and   who   gave   it      Being   dis- 
IH>fied,  then,  to  look  with  some  strictness  on  the  prose- 
cution, and  finding,  as  I  do  find,   that  the  prosecutor 
^^     unable    to    state    whose    order    it    was    that    was 
^lisobeyed,  or  being  able  to  do  so,  does  not  state  it  ; 
^'^.d  again,   that    the    Magistrates,    in    convicting    tlie 
PiTsoner,  were  not  able  to  concur  in  saying  that  one 
^^^  the  other  of  these  persons  gave  the  order,  I  think  that 
tliere  was  a  defect  in  the  prosecution  of  which  I  am 
^^clined  to  give  the  suspender  the  benefit.     I  am  there- 
^oie    of  opinion   that  the    conviction  falls   to   be   set 
^de. 

Lord  Craighill  and  Lord  Adam  concuned. 
The  following  was  the  Interlocutor  : — 
*  Edinburgh,  22nd  Novemher   1883. — Having   con- 
^dered  this  Case,  and  heard  counsel  for  the   parties, 
"^ss  the  Bill:    Suspend  the  conviction   and   sentence 
^itiplained  of  simpliciter,  and  decern :  Find  the  com- 
Plainer    entitled    to    expenses,    which    modify   to   five 
VOL.  V.  2  a 
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1883.     guineas,  for  which,  and  one  guinea  as  the  dues  of  ex- 
No.  47.     tract,  decern  against  the  respondent.' 

fieaney 

Maddever  Agent  for  the  Suepender— John  Macpherson,  W.S. 

Agduts  for  the  Respondent— Messrs  Smith  k  Mason,  S.S.C. 


Htgli  Court, 
Nov.  22. 

Susp.  &  lib. 


Present, 
Lords  Young,  Cbaighill,  and  Adam. 

Thomas  Wynn  and  Mark  Owens,  Suspenders — The  Dean  of  Faculty 

(Macdonald)  and  Rhind, 

AGAINST 

Alexander  Lindsay,  Eespondent — Solicitor-General  (Asher),  Q-C, 

and  Mackay. 

Procedure — Witness — Examination  op  Witness  not  on  Lists. — 
During  a  criminal  trial  in  a  Sheriff  Court,  before  a  Jury,  after  proof 
on  both  sides  was  declared  closed,  a  person  whose  name  was  not  on 
either  list  of  witnesses  was  examined  on  oath  in  cattsa  at  the 
request  of  the  Court  and  the  Jury,  without  any  objection  being 
taken  by  the  prisoners,  who  were  convicted. 

Held  that  the  examination  of  such  witness  was  incompetent,  and  the 
conviction  suspended, 

1883.         Thomas  Wynn  and  Mark  Owens  were  charged  before 

NoiTs.     the  Sheriff  Court  at  Airdrie  (L.  Mair,  Advocate  Sheriff- 

I^ther    Substitute),    at  the  instance   of    the   Procurator-fiscal, 

Lin^y.    ALEXANDER  Ltndsay,  with  assault,  especially  when  com- 

High  Court,  mitted  to  the  fracture  of  bones,  serious  injury  of  the  per- 

^'    son,  and  danger  of  life.     Both  panels  pleaded  not  guilty, 

Susp.  &  Lib.  ^^^  ^f^Qj.  ^  ^j^g^j  before  a  Jury,  both  were  found  guilty, 

and  sentenced  to  two  years'  imprisonment.  They  there- 
upon presented  a  Bill  of  Suspension,  and  stated  that  after 
the  respondent  had  declared  his  proof  closed,  and  after 
the  proof  for  the  suspenders  in  exculpation  had  also  been 
closed,  but  before  the  addresses  of  the  parties  or  the 
charge  to  the  Jury,  the  Sheriff-Substitute  called,  ex  pro- 
prio  motu,  and  put  into  the  witness  box  a  policeman 
named  M*Kay,  who  was   present  at  the  assault.     The 
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3ord  bears  that,  '  at  the  request  of  the  Court  and  of     1883. 

Jury,  the  following  witness  was  examined  on  oath,     no^. 
.,  Peter  MacKay,  inspector  of  police,  Airdrie.'   M'Kay    A^hw 
5  neither  included  in  the  list  of  witnesses  for  the  pro-    Lm^._ 
iition  nor  in  either  of  the  lists  of  witnesses  adduced  in  Hi^h  Court, 

ulpation.    No  notice  of  his  being  about  to  be  examined  —— L- 

*  given  to  either  of  the  complainers,  and  his  evidence  ^^p*  *  "^• 

I  taken  without  any  consent  on  their  part. 

.t  was  pleaded  in  the  Bill  the  sentence  should  be 

pended  and  liberation  granted,  in  respect  that  it  pro- 

ded   on   evidence  given   contrary  to   the   law   and 

ctice  of  ^'cotland,  by  a  person  called  as  a  witness 

ther  by  the  prosecution  nor  the  defence,  and  whose 

ne  was  neither  in   the   prosecutor's  nor  the  panels* 

of  witnesses. 

clHiND  for  the  suspenders.— This  conviction  and  sen- 
ce  falls  to  be  recalled.  The  Sheriff-Substitute  acted 
te  incompetently  in  examining  M'Kay  in  causa  after 

proof  was  closed  on  both  sides,  his  name  not  being 

the  lists  of  witnesses  to  be  examined  either  for  or 
linst  the  panels. 

rhe  Solicitor-General  and  Mack  ay  for  the  respon- 
it — ^The  Sheriff-Substitute  acted  within  his  right  in 

matter.  It  would  tend  to  defeat  the  ends  of  justice 
he  discretion  of  the  Court  in  an  emergency  were  to 
closed  from  calling  a  witness  whose  name  was  not  on 

lists.  In  the  case  of  George  Lillie  Smithy  High 
art,  Jan.  15,  1855,  Irv.,  vol.  ii.,  p.  1,  it  was  held  com- 
ent  for  the  Court  to  order  a  witness  to  be  examined 
the  counsel  for  one  of  the  panels,  although  the  name 
the  witness  was  not  included  in  the  list  of  witnesses 
the  prosecution,  or  in  that  given  in  by  the  accused. 
fortiori  this  applied  in  the  present  case.  There  is  no 
tinction  in  this  matter  between  the  rules  applicable  to 
2168863  to  be  called  for  the  prosecution  and  witnesses 
be  called  in  exculpation  (Act  1672,  c.  16,  concerning 
'Justice  Court,  section  11).  The  Act  of  Adjournal, 
th  March  1827,  extended  this  to  the  Sheriff  Court. 
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1883.     And,  in  point  of  fact,  the  panels  consented  to  McKay's 
NoTis,     examination ;  they  did  not  object,  and  must  be  held  to 

Wynnand    -»  ,     -, 

Aiiother    havc  consentcQ. 

lindsay.        LoRD  YouNG. — As  I  Stated  morc  than  once  during  the 
High  Court,  coursc  of  the  argument,  I  do  not  think  that  this  case  is 

_!l! even  arguable ;  and  after  I  had  looked  at  the  Record  I 

Susp.  &  Lib.  ^^  prepared  to  hear  an  explanation  to  the  effect  that 
the  witness  had  not  really  been  called  in  causa  at  all, 
but  merely  to  give  an  explanation  of  some  incidental 
matter  connected  with  the  case :  and  the  fact  that  he 
was  examined  on  oath,  probably  unnecessarily,  would 
not,  I  should  have  thought,  have  been  sufficient  to  over- 
turn the  whole  proceediogs — at  least  the  point  is  a  very 
arguable  one.  But  of  all  fixed  rules  in  our  criminal 
practice  there  is  none  better  fixed  than  the  rule  that  no 
witness  shall  be  examined  against  the  prisoner  whose 
name  is  not  on  the  list  of  witnesses  served  upon  him 
with  the  indictment.  If  I  had  been  asked  to  give  an 
instance  of  a  rule  well  fixed  and  of  absolute  application, 
I  could  not  have  given  one  which  possessed  these  charac- 
teristic more  strongly.  It  stands  on  statute,  and  has  been 
followed  in  practice  without  a  single  departure  recorded 
anywhere,  so  far  as  I  know,  down  to  the  present  day : 
and  we  know,  or  at  least  we  have  heard,  of  cases  in 
which  the  rule  has  been  thought  to  operate  unfortunately, 
evidence  having  transpired  against  the  prisoner  quite 
conclusive  after  the  case  was  in  the  hands  of  the  Jury, 
but  of  which  the  Prosecutor  could  not  avail  himself  in 
any  way.  Our  law  does  not  give  the  prisoner  any  infor- 
mation before  the  trial  regarding  the  evidence  on  which 
he  has  been  committed.  It  is  otherwise  in  England ; 
witnesses  are  there  examined  in  his  presence,  and  if  any 
new  evidence  comes  up  afterwards  copies  of  the  deposi- 
tions are  given  to  him.  As  I  have  said,  our  system  is 
otherwise,  and  our  substitute  is  (and  a  very  imperfect 
one  it  may  be)  that  he  shall  have  furnished  to  him  the 
names  and  designations  of  all  the  witnesses  who  may  be 
examined,  fifteen  days  before  trial ;  and  that  rule  has,  I 
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repeat,  never  been  departed  from.     Here  it  appears  on     1883. 
the  record  of  the  proceedings,  and  is  the  ground  of  com-     NaTs. 
plaint  against  the  conviction,  that  after  the  evidence  on    Mother 
both  sides  had  been  concluded — after  the  case  for  the    Lindsay, 
prisoner  had  been  entered  upon  and  his  proof  closed,  High  CourtT 

the  Court  and  the  Jury  requested  the  Prosecutor  to  call      ^^' 

and  examine  another  witness  not  on  the  list.  It  has  been  ®^^'  ^  ^^ 
ruled  over  and  over  again  in  more  or  less  remote  times 
— for  there  has  never  been  any  question  upon  the  point 
in  more  recent  times — that  a  Prosecutor  cannot  call  a 
witness  after  his  case  has  been  closed.  But  to  call  a 
witness  whose  name  is  not  on  the  list,  or  mend  the  case 
in  any  way,  after  the  case  for  the  prisoner  is  entered  on, 
and  his  proof  also  closed,  is  one  of  the  most  extravagant 
and  irregular  proceedings  I  ever  heard  of.  If  one  wit- 
ness might  be  called,  then  any  number  might  be,  and  the 
whole  case  might  be  altered.  I  do  not  know  what  the 
result  might  have  been  if  there  had  been  evidence  to 
shew  that  the  prisoner  had  given  his  consent.  I  should 
have  thought,  prima  faciei  that  the  rule  subsisting  in 
the  High  Court  of  Justiciary,  that  nothing  can  be  done 
of  consent  against  the  prisoner,  would  apply.  The  appa- 
rent exception  to  that  rule,  that,  according  to  long  estab- 
lished usage,  the  admission  by  the  prisoner,  that  his 
declaration  was  '  freely  and  voluntarily  emitted  by 
him,'  is  held  sufficient  to  admit  of  the  declaration  being 
read,  is  in  reality  no  exception.  It  is  the  declaration  in 
that  case  that  is  the  evidence,  and  not  the  admission. 
Nor  is  the  fact  that  the  witness  was  even  cross-examined 
by  the  prisoner  any  evidence  of  consent.  That  might 
be  done,  and  at  the  same  time  the  prisoner  might  be 
making  a  most  vehement  protest  by  his  counsel  or  agent 
against  the  competency  of  the  evidence.  He  is  not 
taking  a  double  chance  in  any  bad  sense.  He  is  entitled 
to  minimise  the  effect  of  the  evidence,  if  the  High  Court 
should  be  of  the  same  opinion  as  the  Sheriff  as  to  its 
competency.  He  is  not  giving  his  consent  in  any  way. 
He  may  think  the  evidence  is  erroneously  admitted,  but 
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1883.     it  is  not  for  him  to  proceed  on  the  assumption  that  the 
Sola.     Sheriff  is  wrong.     But  there  are  here  no  fiacts  to  raise 
I^omt    any  of  these  specialities,  and  on  the  general  question  I 
lin^T.    entertain  no  manner  of  doubt 
H%fa  Court,      Lord  Craighill  and  Lord  Adam  concurred. 

_1^!^ The  Court  pronounced  this  Literlocutor : — 

Soi^kUbu  ^  Edinburgh  22nd  November  1883.— Having  con- 
sidered this  Bill,  and  heard  counsel  for  the  parties : 
Pass  the  Bill :  Suspend  the  conviction  and  sentence 
complained  of  simpliciter:  Ordain  the  complainers  to 
be  instantly  set  at  liberty,  and  decern.' 

Agent  for  the  SuspenderB— Wm.  Offickb,  SlS.CL 
Agent  for  the  Be^wndent — Cbows  Agext. 


Present, 
The  Lord  Justice-Clerk. 
Lords  Youxo  and  Craighill. 
Mart  Grubd  or  Ritchie,  Appellant — J.  CampheU  Smith. 

AGAINST 

Jakes  Brown,  Respondent — A.  J,  Young. 
Sentence,  Separation  of  parts  of — Imprisonment  immediate  in 

DEFAULT  OP  PAYMENT  OF  PENALTY PuBLIC  HoUSE — STATUTE  9  GbO. 

IV.,  c.  58,  SEC.  21  (Home-Dnmimond  Act). — A  publican  con- 
victed, ander  the  Public  Houses  Acts,  of  a  second  offence  in  breach 
of  the  terms  of  her  certificate,  was  sentenced  to  pay  a  penalty,  and 
in  defsiult  of  immediate  payment  to  imprisonment  for  thirty  days. 
She  paid  the  penalty,  and  appealed. 
Held  (following  Rhodes  v,  Ross,  High  Court,  Sept  23, 1870,  Couper, 
YoL  i  p.  469)  that  the  conviction  and  sentence  was  bad,  as  section 
21  of  the  Home-Drummond  Act  allowed  a  person  convicted  of  a 
second  offence  fourteen  days  for  payment  of  the  penalty,  and  the 
1884.  part  of  the  sentence  inflicting  imprisonment  was  incapable  of  being 

N — 4»  separated  from  that  which  imposes  the  penalty. 

V.  This  was  an  Appeal  under  the  Summary  Prosecutions 

Appeals  Act,  at  the  instance  of  Mary  Grubb  or  Ritchie, 

Feb.  22. '  grocer  and  spirit  dealer  in  Pittenweem,  against  a  con- 
AppeaL     victiou  and  sentence  pronounced  in  the  Burgh  Court 
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there,  at  the  instance  of  the  respondent,  James  Brown,  1884. 

the   Procurator- Fiscal,   convicting  her  of  having  been  NoTTa. 
*  guilty  of  an  oflFcnce  against  the  laws  for  the  regulation        v. 

of  public-houses  in  Scotland,  in  so  far  as'  she  'did,  ^^^ 


between  the  hours  of  twelve  o'clock  of  the  night  of  ^eb?^' 
Saturday  the  27th  and  one  o'clock  of  the  morning  of  Appeal 
Sunday  the  28th  days  of  October  1883,  or  about  that 
time,  traffick  in  or  give  out  from  her  licensed  premises 
in  James  Street,  Pittenweem,  aforesaid,  a  quantity  or 
quantities  of  spirits,  being  whisky,  or  other  excisable 
liquors,  to '  (two  persons  designed),  *  or  to  one  or  other 
of  them,  and  such  offence  is  the  second  offence.' 

The  appellant  pleaded  not  guilty  after  an  objection  to 
the  relevancy  had  been  repelled,  and  upon  evidence 
being  led  in  support  of  the  charge  and  in  exculpation, 
the  following  conviction  and  sentence  was  pronounced — 

*The  Magistrates,  in  respect  of  the  evidence  adduced,  convict  the 
said  Mary  Grubb  or  Kitchie  of  the  offence  charged,  being  a  second 
oflfence,  and  adjudge  her  to  forfeit  and  pay  to  the  complainer  the  sum 
of  two  pounds  ten  shillings  of  penalty,  and  in  default  of  immediate 
payment  thereof,  adjudge  her  to  be  committed  to  the  prison  at  Cupar 
for  the  period  of  thirty  days  from  the  date  of  her  incarceration,  unless 
said  sum  shall  be  sooner  paid,  and  grant  warrant  to  officers  of  Court 
to  apprehend  her  and  convey  her  to  said  prison,  and  to  the  keeper 
thereof  to  detain  her  accordingly.' 

The  questions  of  law  for  the  opinion  of  the  High  Court 
were — 

*  Whether  the  charge  as  laid  is  relevant  ? ' 

*  Whether  the  facts  proved  are  sufficient  to  warrant 
the  conviction  appealed  against  ? ' 

J.  Campbell  Smith,  for  the  appellant,  objected,  inter 
alia. — The  offence  charged  is  that  the  appellant  did 
*  traffick  in  or  give  out '  from  her  licensed  premises  in 
Pittenweem,  on  the  Sunday  morning  in  question,  to  the 
individuals  mentioned,  excisable  liquors.  The  terms  of 
the  prohibition  in  the  appellant's  certificate,  under  the 
Public  House  Acts  Amendment  (Scotland)  Act,  1862, 
and  which  is  said  to  have  been  contravened,  is  that  she 
shall  not  sell  or  give  out  any  liquors  on  Sunday.     We 
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1884.     complain  that  the  charge  is  alternative  and  the  convi 
No.  49.     tion  general,  and  therefore  irrelevant 
V.  Lord    Young. — This   obiection  has  now  become 

Brown 

1-  matter  of  so  frequent  observation  in  this  Court  that 

Feb.  22.  '  seems  astonishing  that  public  prosecutors  do  not  tai 
AppeaiT"  the  hint.      If  they  would  just  change  all  the  ors 
statutes  into  ands  in  libelling  the  oflfences  under  thei 
it  would  save  a  deal  of  trouble. 

J.  Campbell  Smith,  for  the  appellant — There  is  al 
this  further  objection — the  sentence  adjudges  the  app 
lant  to  pay  a  penalty  of  two  pounds  ten  shillings,  a 
in  default  of  immediate  payment  thereof  adjudges  i 
prisonment  for  thirty  days,  whereas  the  statute,  9  G 
IV.,  c.  58,  The  Home-Drummond  Act,  by  section 
authorises  only  for  a  second  offence — '  And  in  case  so 
'penalty  and  expenses'  (viz.,  the  penalty  and  expen 
following  upon  a  conviction  for  breach  of  certifies 
*  shall  not  be  paid  within  the  space  of  fourteen  d 
next  after  such  second  conviction  shall  have  taken  pU 
then  the  offender  shall  suffer  imprisonment  upon  . 
own  charges  and  expenses  for  a  period  of  two  calenc 
months  in  the  common  gaol  or  house  of  correctic 
unless  he  or  she  shall  sooner  pay  such  second  penalt 
and  the  expenses  of  conviction  and  of  executing  tl 
same.'  It  was  therefore  idtra  vires  of  the  Magistrates 
award  immediate  imprisonment  on  failure  to  pay  t! 
penalty.  Rhodes  v.  Ross,  Stirling,  Sept  23,  187 
Couper,  vol.  i.  p.  469  ;  M' Donald  v.  Dobbie,  Jan.  1 
1864,  II.  Macph.  p.  407. 

A.  J.  Young. — The  point  last  stated  is  not  indud 
in  the  questions  put  in  the  Case  as  stated. 

J.  Campbell  Smith,  for  the  appellant — It  is  covei 
by  the  question  put,  *  Whether  the  facts  proved  are  su 
cient  to  warrant  the  conviction  appealed  against  V 

A.  J.  Young,  for  the  respondent. — Assuming  that  1 
objection  is  included  in  the  Case,  I  concede  that  1 
appellant  was  entitled  to  fourteen  days  within  whi 
to  pay  the  penalty.     But  she  has  suffered  no  hardsb 
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She  paid  the  penalty  at  once,  and  but  for  the  fact  that     1884. 
my  learned  friend,  Mr  Smith,  was  enffao^ed  in  the  case     noTq. 
of  Rhodes  v.  Moss,  we  probably  never  would  have  heard      \. 
of  this  objection.     It  cannot  be  pleaded  that  she  was  — ^^1— 
concussed  into  immediate  payment  on  account  of  the    peb.  ^ 
sentence  of  imprisonment  which  followed  the  award  of    AppouT" 
the  penalty.     The  latter  was  paid  before  the  sentence 
was  written  out. 

J.  Campbell  Smith,  for  the  appellant. — I  cannot 
admit  that. 

A.  J.  Young,  for  the  respondent. — I  contend  that  the 
illegal  part  of  the  sentence  is  separable  from  the  legal 
part. 

Lord  Young. — It  is  to  be  regretted  that  this  convic- 
tion, which  is  substantially  a  good  conviction,  should 
fail  upon  what  is  plainly  a  blunder,  for  the  appellant, 
who  paid  the  penalty  at  the  time,  has  suflfered  no  hard- 
ship by  the  conviction,  and,  in  the  circumstances,  I 
cannot  listen  to  any  argument  as  to  her  having  been 
concussed  into  paying  a  penalty  which  was  rightly  im- 
posed. We  are  all  of  opinion  that,  down  to  the  point 
of  imposing  the  penalty,  she  was  well  convicted,  and 
the  penalty  well  imposed.  But  then,  assuming  that  there 
is  no  hardship  or  concession  in  the  case,  there  is  an 
obvious  blunder  in  the  concluding  part  of  the  sentence, 
and  the  question  whether  that  blundered  part  can  be 
excised,  or  cut  out,  is  really  the  question  which  we  have 
here  to  decide.  Now,  the  case  of  Rhodes,  which  was 
quoted  to  us,  appears  to  me  to  be  on  all  fours  with  the 
present.  There  was  there  the  same  blunder  in  the  sen- 
tence, of  not  allowing  fourteen  days  to  elapse  for  pay- 
ment of  the  penalty  before  imprisonment  followed  on 
non-payment,  and  it  was  held  that  the  sentence  of 
immediate  imprisonment,  following  on  the  imposition  of 
the  penalty,  tainted  the  whole  conviction,  the  Court 
apparently  not  thinking  that  the  part  of  the  sentence  in 
which  the  blunder  occurred  could  be  cut  out  or  separated 
from  the  remainder.     I  think  that  we  should  follow  this 
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1884,     precedent,  and  sustain  the  appeal,  although  I  am  sorry 
No.  49.     that  this  should  be  the  result  in  the  case  of  a  person 

Ritchie  .  .  ,  •    .     -i 

V.        otherwise  properly  convicted. 
'—      Lord  Craighill. — The  question,  it  appears  to  me,  is 


Fob.  ^.  '  whether  the  conviction  is  good  or  bad.  Whether  or  not 
Appeal,  there  are  cases  in  which  one  part  of  a  sentence  may  be 
separated  from  another,  and,  eliminating  the  one,  the 
other  be  held  to  be  a  good  conviction,  it  is  not  necessary 
to  inquire,  for  this  certainly  is  not  such  a  case.  The 
question  at  issue  must,  therefore,  be  decided  upon  the 
sentence  as  it  stands.  That  being  so,  there  is  no  diffi- 
culty in  reaching  the  true  result,  because  we  have  the 
decisions  in  the  case  of  Rhodes  v.  Ross,  and  in  the  case 
of  McDonald  v.  Dobbie,  to  guide  us  as  precedents.  I 
may  add,  however,  that  even  if  there  had  been  no  pre- 
vious decision  on  the  point,  1  would  have  concurred  in 
the  judgment  proposed  by  Lord  Young. 

Lord  Justice-Clerk. — 1  also  concur.  I  say  nothing 
about  the  separability  of  the  parts  of  a  conviction  and 
sentence  from  one  another,  though  I  rather  think  there 
may  be  such  cases,  for  no  question  of  that  sort  arises 
here.  The  sentence  is  not  a  sentence  in  terms  of  the 
statute,  and  therefore  I  think  we  are  justified  in  answer- 
ing the  second  question  in  the  negative,  taking  the  word 
*  conviction'  to  include  the  sentence. 

Lord  Young. — I  should  like  to  say  that  what  I  call 
separability  is  a  very  considerable  branch  of  the  law,  on 
which  there  are  numerous  decisions. 

The  following  was  the  Interlocutor  : — 

^  Edinburgh^  22nd  February  1884. — Having  con- 
sidered this  Case,  and-  heard  Counsel  for  the  parties. 
Answer  the  second  question  in  the  Case  in  the  negative  : 
Therefore  sustain  the  appeal:  Find  the  appellant  en- 
titled to  expenses,  which  modify  to  five  guineas,  for 
which,  and  one  guinea  as  the  dues  of  extract,  decern 
against  the  respondent' 

Agent  for  the  Appellant.— W.  Officer,  S.S.C. 
Agent  for  the  Respondent.  —Party. 
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Present, 

The  Lord  Justice-Clerk. 

Lords  Young  and  Craighill. 

KoBERT  Gracib,  Suspender— /.  Campbell  Smith. 

AGAINST 

Robert  Laidlaw  Stuart,  Respondent — Brand, 

Reset  —  Crimen  continuum  —  Locus  —  J  urisdiction — Statute  1 3 
Geo.  IIL,  c.  31  (Act  for  the  more  effectual  execution  of  criminal  laws 
in  the  two  parts  of  the  United  Kingdom) — Evidence  as  to  Charac- 
ter OP  possible  Witness — Witness — Competency — Statement 
BY  Prisoner  to  Pouce  on  apprehension — Police,  questions  by,  to 
THE  Prisoner  on  apprehension. — A  person  convicted  upon  a  criminal 
libel  in  the  Sheriff  Court  of  Edinburgh,  which  charged  reset  of  theft 
in  so  far  as  the  accused  did,  '  at  some  place  in  the  city  or  county  of 
Edinburgh,  to  the  complainer  unknown,  wickedly  and  feloniously 
receive  and  reset  the  watches  above  libelled,  knowing  the  same  to 
have  been  stolen  * — suspended  and  pleaded  (1),  That  the  libel  was 
irrelevant  in  respect  of  insufficient  specification  of  the  locus^  and 
(2),  That  as  it  had  been  proved  that  the  panel  had  received  the 
watches  in  Glasgow,  not  in  Edinburgh,  the  Sheriff  had  no  juris- 
diction. 

The  Bill  refused,  and  held  that  as  reset  was  a  crimen  continuum,  the 
libel  was  therefore  relevant,  and  the  objection  to  the  jurisdiction  bad. 

In  a  suspension  of  a  conviction  of  the  crime  of  reset,  hdd  that  it  was 
competent  for  the  Prosecutor  to  lead  evidence  as  to  the  character  of 
the  person  from  whom  the  accused  in  his  declaration  stated  that  he 
had  received  the  goods  alleged  to  have  been  resetted,  and  who  was 
not  in  the  Crown  list  of  witnesses,  and,  though  cited  for  the  panel, 
did  not  appear. 

Held  that  the  statement  made  by  a  prisoner  to  a  police  officer  on  the 
occasion  of  his  being  apprehended,  without  threat  or  pressure,  or 
intention  to  entrap,  is  competent  evidence. 

This  was  a  Bill  of  Suspension  and  Liberation  at  the  1884. 
instance  of  Robert  Gracie,  watchmaker  and  jeweller,  Nolo. 
Glasgow,  who  was  convicted  and  sentenced  to  nine 
months' imprisonment,  upon  6th  December  1883,  before 
the  Sheriff  Court  at  Edinburgh,  and  a  Jury,  upon  a  ^'#eb!^22!^' 
criminal  libel  at  the  instance  of  Robert  Laidlaw  Stuart,  susp.  &  ub. 
the  Procurator-Fiscal,  which  charged  the  reset  of  three 


Grade 
Stuart 


Gracie 

V. 

Stuart. 
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1884.  silver  watches  on  8th  October  1883,  'at  some  place 
NoTo.  *Vi  the  city  or  county  of  Edinburgh  to  the  complainer 
unknown^'  and  which  it  was  stated  in  the  libel  were 
stolen  in  Glasgow,  between  the  10th  and  16th  of  August 
^]?eb?^  1883,  'hy  some  person  or  persons  to  the  complainer 
Busp.  &  Lib.  '  unknown: 

The  suspender  stated  in  the  bill  that  he  brought  the 
watches  from  Glasgow,  and  that  they  were  in  his  posses- 
sion on  8th  October  1883,  the  alleged  date  of  the 
offence,  and  of  which  date  also  he  was  apprehended. 

*  That  the  truth  was — and  it  is  well  known  to  the  respondent — that 
the  suspender  did  not  receive  or  reset  these  watches  anywhere  in  the 
county  of  Edinburgh,  but  purchased  them  in  his  own  shop  in  Glas- 
gow from  a  travelling  dealer  in  watches  and  jewellery,  named  James 
M*Donald,  whose  name  he,  the  suspender,  gave  in  his  declaration;  and 
Paul  Schlegel,  a  German  watchmaker,  was  present  on  the  occasion  of 
the  purchase.  The  statement  of  the  locus  of  the  alleged  reset  above 
quoted  was  made  thus  vague  in  order  to  conceal  and  evade  the  fact 
that  the  articles,  if  resetted  at  all,  were  resetted  in  Glasgow,  and  in 
order  to  give  jurisdiction  to  the  Sheriff  Court  of  Midlothian  by  means 
of  a  false  statement.  In  point  of  fact  the  said  specification  was  in- 
sufficient in  law,  and  the  libel  was  therefore  irrelevent.' 

*  It  was  contended  for  the  suspender  at  the  trial  that  even  if  guilty 
knowledge  on  the  suspender's  part  had  been  proved,  it  was  not  proved 
that  the  crime  libelled  had  been  committed  within  the  county  of 
Edinburgh.  The  Sheriff,  however,  in  charging  the  Jury  on  this 
point,  said ' : — 

*  The  Procurator-Fiscal  has  not  fixed  upon  the  person,  and  did  not 
require  to  fix  upon  the  person,  from  whom  the  prisoner  got  the 
watches.  The  watches  are  found  on  the  person  of  the  prisoner  on 
8th  October  in  Edinburgh.  Something  was  said  about  the  indict- 
ment being  wrong,  because  you  cannot  hold  it  to  be  proved,  as  it  was 
not  in  Edinburgh  the  prisoner  obtained  the  watches.  The  Procurator- 
Fiscal  does  not  say  where  he  got  them ;  he  is  not  bound  to  do  that. 
The  prisoner  may  have  raised  the  question  and  proved  something. 
But  I  say  to  you  as  a  matter  of  law — supposing  that  evidence  is 
perfectly  true,  and  it  rests  entirely  upon  that^ — supposing  it  to  be 
perfectly  true  that  on  24th  September  he  got  these  watches  in  Glas- 
gow, and  he  resetted  them  and  brought  them  to  Edinburgh,  and 
there  through  the  hand  of  his  friend  disposed  of  them — that  is  reset 
of  these  watches  in  Edinburgh,  and  was  rightly  so  charged  in  the 
indictment.' 
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The  suspender  further  stated  : —  1884. 

*  Neither  the  said  James  McDonald  nor  the  said  Paul  Schlegel  were  oJ^cie 
included  in  the  list  of  witnesses  for  the  prosecution,  and  they  were  aJ^'^ 
not  examined  at  the  trial ;  but  to  a  witness,  William  Elliot,  a  sub- 


inspector  of  police,  who  was  upon  the  list,  the  Procurator-Fiscal  put     feb  ^^' 

the  question.  Are  you  aware  that  McDonald  was  convicted  of  reset  of 

watches  in  1866  at  the  Glasgow  Circuit  1  The  question  was  objected  ^^' 
to,  as  well  as  the  whole  line  of  examination  attacking  the  character 
of  M'Donald.  The  objection  was  repelled,  and  the  witness  stated 
that  in  1866  McDonald  was  convicted  of  resetting  thirty  different 
watches  and  alberts,  and  sentenced  to  eight  years'  penal  servitude; 
that  he  was  known  by  the  name  of  **  Jamie  the  Jeweller,"  and  that 
he  was  not  aware  that  he  dealt  in  watches,  except  stolen  watches; 
that  he  had  seen  him  often  about  Schipka  Pass,  in  which  the 
prisoner's  shop  was,  but  never  in  the  shop ;  that  he  was  at  present 
travelling  in  Ireland  with  two  other  thieves;  that  since  he  under- 
went the  eight  years'  penal  servitude  he  had  been  convicted  in  Down- 
patrick,  in  Ireland,  and  sentenced  to  eighteen  months'  imprisonment. 
And,  in  cross-examination,  the  witness  further  deponed  that  he  knew 
where  M*Donald  then  was,  and  that  he,  the  witness,  was  on  the 
outlook  for  him  in  regard  to  a  criminal  charge,  but  that  he  had  not 
been  asked  to  find  him  in  reference  to  the  present  case ;  that  it  was 
too  much  expense  to  bring  him  from  Ireland.  And  Duncan 
M*Kinnon  gave  evidence  to  the  same  effect,  except  that  he  said  the 
locus  of  the  conviction  was  in  Dublin,  and  that  he  was  not  present 
when  McDonald  was  convicted  in  1866 ;  that  he  had  known  him  for 
years  to  be  a  constant  associate  of  thieves ;  that  he  had  no  honest 
means  of  livelihood  so  far  as  he  was  aware,  and  that  he  believed  he 
dealt  in  watches  and  several  articles  :  but  that  he  believed  all  these 
articles  were  stolen,  either  by  himself  or  by  thieves  with  whom  he 
kept  company.' 

*  The  officer  who  took  the  suspender  into  custody  deponed  at  the 
trial,  that  about  half  an  hour  after  he  took  the  suspender  to  the 
police  office,  and  when  he  was  in  charge,  he  asked  him  some  ques- 
tions, and,  in  particular,  questions  as  to  where  he  got  the  watches,  and 
the  Procurator-Fiscal  thereupon  asked  what  the  suspender  said  in 
answer,  whereupon  counsel  for  the  suspender  objected  to  evidence  of 
what  he  said  in  answers  to  questions  put  by  a  policeman  in  the 
circumstances  as  being  an  irregular  declaration.  The  Sheriff  repelled 
the  objection,  and  the  witness  then  deponed  that  the  suspender  said 
that  he  had  bought  the  watches  from  a  man  named  Thompson,  and 
half  an  hour  afterwards  said  that  he  had  bought  them  from  a  Mr 
Phillips  from  Liverpool,  both,  of  which  statements  were  false.' 

In  the  Bill  it  was  pleaded — 1.  The  libel  being  irrel- 
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1884.     evant,  the  complainer  is  entitled  to  have  suspension  a 

n^Tm.     craved,  with  expenses.     2.  The  conviction  of  the  com 

T*®     plainer  having  proceeded   upon  incompetent  evident 

the  sentence  pronounced  upon  him  ought  to  be  quashe 

^?eb^^2^  and  vacated.  3.  The  respondent's  attacks  upon  tk 
Susp.  &  LiK  character  of  M*Donald,  whom  he  ought  to  have  call^ 
as  a  witness,  being  contrary  to  law  and  practice,  ani 
gross  injustice  to  the  complainer,  the  sentence  ought  i 
be  suspended.  4.  Further,  the  sentence  ought  to  t 
suspended  in  respect  that  the  Sheriff  misdirected  tim 
Jury  in  point  of  law,  and  that  he  had  no  jurisdiction 
apart  from  the  legal  fiction  that  the  mere  possession  c 
a  stolen  article  within  his  county  gives  him  jurisdictio:: 
wherever  the  theft  or  reset  may  have  been  committed 

J.  Campbell  Smith,  for  the  suspender,  contender 
— There  is  no  proper  locus  set  forth  in  this  libel.  Whai 
is  contained  in  the  libel  as  a  locus  has  been  libelled  ii 
order  to  constitute  jurisdiction  within  the  county  or  cit; 
of  Edinburgh.  The  crime  of  reset  is  committed  wher 
the  articles  stolen  have  been  received  in  the  guilty  know 
ledge  that  they  were  stolen,  and  there  is  no  jurisdictio: 
in  any  Court  except  the  High  Court  of  Justiciary,  to  trj 
for  the  offence,  except  in  the  judge  of  the  district  ir 
which  the  articles  were  first  received.  The  mere  detain- 
ing or  having  in  possession  of  a  stolen  article  in  the 
knowledge  that  it  has  been  stolen,  even  with  the  inten- 
tion of  withholding  it  from  the  true  owner,  is  not  resel 
committed  in  the  place  in  which  it  is  so  retained 
The  law  of  crimen  continuum  does  not  apply  to  reset 
otherwise  the  clause  applicable  to  theft  and  reset  oi 
theft  contained  in  the  statute  of  13  Geo.  III.,  c  31,  the 
statute  which  makes  provision  for  the  mutual  transmis- 
sion between  Scotland  and  England  of  such  culprits  whc 
after  committing  crimes  in  one  of  those  kingdoms  have 
passed  the  border  and  retired  into  the  other,  would  not 
have  been  required.  That  statute  enacts  that  the  thief 
and  the  resetter  shall  be  excepted  fi:om  its  provisions^ 
and  may  be  tried  in  the  kingdom  in  which  he  is  found 
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with  the  articles  in  his  possession,  the  presumption  being     ^^^^' 
that  but  for  that  enactment  as  the  law  then  stood,  the     No.  so. 

Oracle 

locus  of  those  crimes  was  the  place  where  the  things        v. 

were  stolen  or  received,  Hume,  vol.  ii.  p.  55.     In  cases  of  — 

reset,  therefore,  an  inferior  Court,  as  being  the  forum  Feb.  22. ' 
deprehensionis,  has  no  jurisdiction  unless  the  locus  Susp.  &  lib 
delicti  is  also  situated  within  its  territory. 

The  Lord  Justice-Clerk. — Reset  is  a  continuous 
crime.  This  is  not  the  forum  deprehensionis,  but  the 
place  where  the  accused  has  committed  the  crime  of 
reset.  If  you  find  a  resetter  in  any  county  you  have 
only  to  prove  that  he  had  the  stolen  articles  in  his  pos- 
session in  the  knowledge  that  they  were  stolen,  and  that 
he  retained  them  from  the  owner.  That  is  surely  very 
elementary  law. 

Lord  Young. — According  to  your  contention,  if  a 
man  is  apprehended  with  stolen  articles  in  his  possession, 
and  says,  I  know  the  things  were  stolen,  but  you  cannot 
find  out  where  I  first  got  them,  he  may  set  the  autho- 
rities at  defiance,  and  say  that  he  means  to  keep  them. 
You  say  that  is  quite  legal. 

J.  Campbell  Smith,  for  the  suspender. — I  say  only 
that  he  shall  not  be  tried  in  Edinburgh,  unless  before 
the  High  Court,  for  having  articles  in  his  possession 
there  which  he,  it  is  well  known,  received  in  Glasgow  ; 
and  if  it  is  to  be  held  that  Edinburgh  is  also  a  locus,  the 
indictment  ought  to  have  set  forth  that  the  suspender 
was  apprehended  in  Edinburgh,  which  it  does  not.  But 
assuming  that  reset  is  a  continuous  crime,  and  that 
Edinburgh  was  a  competent  forum,  the  latitude  taken 
in  libelling  the  locus  is  too  great.  The  fact  of  its  being 
a  continuous  crime  gave  the  prosecutor  a  choice  of  loci, 
and  the  panel  is  entitled  to  have  the  crime  individualised 
by  the  specification  of  a  locus.  Maxwell  v.  Black  and 
Morrison,  High  Court,  June  1,  1860,  Irv.,  vol.  iii.  p. 
592.  Secondly,  upon  the  third  plea.  The  attempt  to 
attack  the  character  of  James  M'Donald,  who,  although 
not  adduced,  was  a  possible  witness,  was  incompetent. 
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1884.      Except  in  cases  of  rape,  it  is  incompetent  to  attack  th< 
NoW.     character  of  an  actual  or  possible  witness. 
'^         Lord  Young. — M'Donald  was  not  an  actual  orpos 
^"^^     sible  witness ;  he  was  the  man  from  whom  you  said  yoi 

^^h!"^'  got  the  watches. 

Suip.  h  Lih  ^'  Campbell  Smith,  for  the  suspender. — No  questioi 
as  to  the  character  of  a  witness  can,  we  contend,  be  put 
to  anyone  except  to  himself.  Burns  v.  Hart  ana 
Young,  High  Court,  Dec.  19,  1856,  Irv.,  voL  iL  p.  571. 
And,  lastly,  the  answers  to  questions  put  to  the  sus. 
pender  by  the  officer  M*Kay,  who  apprehended  him,  hal£ 
an-hour  afterwards  and  while  he  was  in  custody,  ougb 
not  to  have  been  received  as  evidence.  Helen  Ham 
Perth,  Oct.  8,  1858,  Irv.,  vol.  iil  p.  181. 

Counsel  for  the  respondent  was  not  called  upon  ti 
reply. 

The  Lord  Justice-Clerk. — This  is  a  bill  of  suspension 
and  liberation  in  which  the  complainer  says  that  he  was 
wrongously  convicted  and  committed  to  prison  for  a 
period  of  nine  months.  The  charge  is  one  of  reset  ol 
stolen  goods,  and  it  is  said  the  conviction  should  be 
quashed  in  respect  that  in  his  charge  the  Sheriff  mis- 
directed the  Jury  in  point  of  law,  to  the  effect  thai 
possession  by  the  resetter  of  an  article  within  thu 
county  gives  him  jurisdiction,  and  two  questions  were 
argued  to  us  arising  out  of  this  alleged  misdirection, 
which  are  both  interesting  and  important,  but  which 
may  be  stated  in  a  few  words. 

In  the  first  place,  it  is  contended  that  the  Sheriff  of 
Midlothian  has  no  jurisdiction  in  this  case,  as  it  was  nob 
proved  that  the  complainer  got  possession  of  the  stolen 
property  while  within  that  jurisdiction.  And  in  tli_ 
second  place,  assuming  the  Sheriff  had  jurisdiction,  tba 
the  indictment  is  irrelevant,  in  respect  that  too  great 
latitude  has  been  taken  in  libelling  the  locus  of  tKii 
alleged  offence.  Now,  upon  the  first  objection  I  harve 
no  doubt  whatever,  and  I  am  surprised  Mr  Smith  should 
have  consumed  so  much  time  in  arguing  a  proposition  so 
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sclf-evidently  untenable.  The  crime  of  reset  is  com-  1SS4. 
mitted  wherever  and  whenever  any  person  detains  from  noTso. 
its  rightful  owner  any  article  which  he  knows  has  been  ».  * 
stolen.     Mr  Smith  did  not  give  us  any  direct  authority 


for  the  proposition  he  stated,  but  he  quoted  a  statute,  ^j^bPS^ 

tlie  Act  13  Geo.  III.  cap.  31,  which  showed,  he  con-  g^^  ^  loh 

tended,  that  a  resetter  could  not  be  tried  in  a  diflFerent 

jixriadiction  fix)m  that  in  which  he  actually  obtained  the 

stolen  property.     But  this  statute  refers  to  a  perfectly 

different  class  of  cases  from  the  one  we  have  here.     It 

nnakes  provision  for  the  mutual  transmission   between 

Scotland  and  England  of  such  culprits,  who  after  com- 

itting  crimes  in  one  of  these  kingdoms  have  passed 

Border  and  retired  into  the  other.     There  was  a 

^^^^nflict  of  jurisdiction  between  the  two  countries,  and  an 

^  ot  of  Parliament  was  necessary  to  settle  the  matter.    It 

*^   l>cyond  dispute  that  the  resetter  is  committing  a  con- 

'^^^•^'Uous  crime  during  the  whole  time  that  the  stolen 

^^■^icle  is  in  his  possession,  and  although  he  may  have 

P^«^«d  through  a  great  many  places  he  is  answerable  to 

^'^^    Courts  of  each  of  these  places  if  he  went  to  them 

^^^tl  the  stolen  articles  in  his  possession. 

Then,  in  regard  to  the  other  objection,  that  the  lati- 
^^<ie  taken  in  libelling  the  locus  is  too  great :  It  is  said 
**^€tt  the  crime   must   have   been   committed   in  some 
^^finite  place,  and  no  doubt  this  is  true  in  regard  to 
^any  crimes.     But  it  is  diflferent  in  the  case  of  a  crime 
*ilce  reset,  which  is  committed  wherever  the  accused  goes 
^ith  the  stolen  goods  in  his  possession,  and  it  is  suffi- 
^J-ent,  I  think,  to  charge  it,  as  it  is  charged  in  the  indict- 
ment^ with  having  been  committed  '  at  some  place  in  the 
^^ty  or  county  of  Edinburgh  to  the  complainer  unknown.' 
*^  r^ard,  therefore,  to  the  plea  that  the  Judge  mis- 
^ii^ted  the  Jury,  I  do  not  think  that  the  complainer 
^^  suffered  any  disadvantage. 

Another  set  of  questions  arises  upon  the  admissibility 
^*  some  of  the  evidence  which  was  led  before  the  Sheriff, 
i^  The  first  of  these  relates  to  questions  put  to  witnesses 

VOL.  v.  2  b 


p 
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ISSi.     about  the  character  of  the  man  from  whom  the  priaom 

HoloL     admits  he  had  obtained  the  stolen  watches.     This  is 

w,       nice  question.     It  is  said  to  be  impossible  to  examii 

1_  witnesses  about  the  character  of  a  possible  or  probabl 

^ifbPS^*  witness  in  the  cause.  If  M'Donald  had  been  present  j 
^~^^"^  the  trial  he  might  have  been  asked  questions  about  h 
own  character,  and  is  the  prosecution  not  entitled  to  as 
those  questions  although  he  does  not  appear  ?  The  fad 
are  these — M'Donald  is  cited  as  a  witness  at  the  trial  fc 
die  defence,  he  does  not  appear  when  called,  and  the 
the  procurator-fiscal  asks  the  witness  Elliot,  a  detectii 
officer,  the  question — What  kind  of  a  man  do  you  kno 
this  to  be?  He  says  that  in  1866  M'Donald  was  cq 
victed  of  resetting  thirty  different  watches  and  albetl 
and  sentenced  to  eight  years'  penal  servitude ;  that  h 
was  known  by  the  name  of  *  Jamie  the  Jeweller,'  aac 
that  he  was  not  aware  that  he  dealt  in  watches  exeepi 
stolen  watches ;  that  he  had  seen  him  about  the  Schipki 
Pass,  where  the  prisoner's  shop  was,  &c  I  do  not  thin] 
that  this  evidence  is  incompetent  I  think  it  must  b 
taken  as  a  kind  of  cross  upon  the  statement  of  th 
prisoner  that  he  had  got  the  watches  from  M'Donalc 
I  am,  therefore,  not  disposed  to  interfere  with  the  cor 
viction  and  sentence  on  that  ground. 

The  next  point  is  as  to  the  questions  put  by  the  polic 
officer  M'Kay  to  the  prisoner  shortly  after  apprehendin 
him.  I  have  always  discouraged  such  questions,  but 
do  not  think  that  they  are  incompetent  evidence.  I 
some  cases  the  question  may  arise  quite  naturally,  an 
without  any  intention  to  entrap  or  obtain  informatic 
unfairly. 

On  the  whole  matter,  I  am  for  refiising  the  bill. 

Lord  Young. — I  am  of  the  same  opinion,  and  I  wi 
to  observe  that  there  is  no  incompetency  in  such  qae 
tions  as  those  which  your  Lordship  has  last  referred  to 
The  rule  is  that  a  statement  made  by  a  person  on  tke 
occasion  of  his  being  apprehended,  without  threat  or 
pressure,  is  competent,  but  if  it  shall  appear  that  tte 
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matter  was  carried  too  far  the  Court  will  stop  the  exam-     1884. 
ination  on  the  STouncl  of  fairness  to  the  prisoner.     It  is     No.  50. 

Grade 

not  a  question  of  competency  at  all.  v. 

-w-  j^  m  StuArt. 

Lord  Uraighill  concurred.  


The  following  was  the  Interlocutor : —  feb.  A  ' 

'  Edinhurghy  22nd  February  1884. — Having  con-  susp.  &  lib. 
sidered  the  Bill,  and  heard  counsel  for  the  parties: 
Refuse  the  Bill,  and  decern :  Farther,  grant  warrant  to 
all  proper  officers  of  the  law  in  possession  of  this  war- 
rant, or  an  extract  thereof,  to  apprehend  the  complainer, 
Robert  Gracie,  and  convey  him  to  and  imprison  him  in 
the  prison  of  Edinburgh,  therein  to  remain  during  the 
unexpired  period  of  the  sentence  pronounced  against  him 
in  the  inferior  Court,  the  said  period  to  run  from  the 
date  of  his  reincarceration  under  this  warrant.' 

Agent  for  the  Suspender— Daniel  Turner,  S.L. 
Agent  for  the  Respondent— Stuart  &  Stuart,  W.S. 


Present, 

Lords  Young,  Craiqhill,  and  Adam. 

Lachlan  Maclbod,  Suspender — (7.  Dickson, 

AGAINST 

Peter  Alexander  Speirs,  Respondent — Mackintosh, 

Sheriff,  Powers  of  —  Contempt  op  Court  —  Prevarication  — 
Sheriff  called  as  Eespondbnt  in  a  Suspension — Imprisonment, 
immediate,  for  contempt  of  court  —  suspender  present,  re- 
SPONDENT ABSENT  —  Specification  of  Offence — Conviction. — At 
the  conclusion  of  the  examination  of  a  witness  in  an  action  in  the 
Sheriff  Court,  under  the  Debts  Recovery  Act,  1867,  the  Sheriff 
ordered  the  pursuer  to  be  taken  into  custody  on  the  ground  *  that 
he  had  disguised  the  truth  and  not  told  the  whole  truth,*  and  the 
following  conviction  and  sentence  was  thereupon  pronounced : 
*  The  said  witness  having  been  duly  sworn  to  tell  the  truth,  and 
having  grossly  prevaricated  in  his  evidence  in  the  examination,  the 
said  Sheriff- substitute  finds  him  guilty  of  contempt  of  Court,  and 
therefore  sentences  and  adjudges  him  to  be  imprisoned  for  the  space 
of  ten  days  from  this  date  with  hard  labour.' 

The  witness  brought  a  Bill  of  Suspension  calling  the  Sheriff-substitute 
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as  respondent,  and  pleaded  that  the  conviction  and  sentence  was 
pronounced  without  any  complaint  setting  forth  the  charge  having 
been  served  upon  him,  and  without  a  sufficient  specification  of  the 
particular  acts  of  prevarication  of  which  he  had  been  found  guilty 
being  set  forth  in  the  conviction.  Counsel  for  the  Sheriff-substitute 
stated  to  the  Court  that  he  had  been  advised  that  it  was  not  con- 
sistent with  his  official  position  to  appear  as  a  party. 

The  Court  (diss.  Lord  Young)  refused  the  Bill,  being  of  opinion  (1 ) 
That  the  Sheriff  had  jurisdiction  to  proceed,  proprio  motu,  and  to 
punish,  de  plana,  without  complaint,  for  prevarication  on  oath  com- 
mitted before  him  ;  and  (2)  that  it  was  unnecessary  to  set  out  in 
the  warrant  the  particular  acts  warranting  the  conviction. 

Held  (diss.  Lord  Young)  that  the  Sheriff-substitute  was  right  in  not 
appearing  as  a  party. 

1884.  This  was  a   Bill  of  Suspension  at  the  instance  of 

nTTi.     Lachlan  MacLeod,  a  shepherd  in  the  employment  of 
MacLeod   ^j^xander  MacLeod,  tenant  of  the  farm  of  Scuddaburgh, 
^^^     and  innkeeper  at   StenschoU,  in  the  parish  of  Portree, 
^^^h*i8^  Isle  of  Skye,  of  a  conviction  of  contempt  of  Court,  by 
Susp.  &  Lib.  *  having  grossly  prevaricated  in  his  evidence '  upon  oath, 
pronounced    by    the  respondent,    Peter    Alexander 
Speirs,  Sheriff-substitute  of  Inverness,  Elgin,  and  Nairn, 
at  Portree.     Also  for  liberation  from  a  sentence  of  ten 
days'  imprisonment  with  hard  labour,  pronounced  thereon. 
It  appeared  from  the  statement  in  the  Bill,  that  a 
mare   belonging  to   a   person   named    Martin   Martin, 
tenant  of  the  farm  of  Valtos,  which  immediately  adjoins 
the   said  Alexander  MacLeod's  farm  of  Scuddaburgh, 
having,  along  with  another  mare  and  two  foals,  strayed 
and  been  found  trespassing  on  the  latter  farm,  the  sus- 
pender had,  in  terms  of  the  instructions  of  his  master, 
the  said  Alexander  Macleod,  impounded  them  for  a  day, 
and  had  set  them  at  liberty  the  following  morning  ;  and 
that,  Martin's  mare  having  died  shortly  afterwards,  an 
action  under  the  Certain  Debts  Recovery  Act  was  brought 
by  him  before  the  Sheriff  Court  at  Portree,  against  the 
suspender   and  his  master,  concluding  for  £20  as  the 
value  of  the  mare,  on  the  ground  that  the  mare  had 
died  from  having  been  placed  in  a  ruined  hut  and  left 
there  ivithout  food,  water,  or  attention,  and  that  notice 
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of  the  impounding  had  not  been  given  to  the  owner,     1884. 
Maxtin.     The  suspender  was  adduced  and  examined  as  a     noTi. 
witness  for  the  pursuer  in  the  action  ;  and  it  was  in  the        9, 
course  of  his  examination  as  such  before  the  SherijBF- _?!^!!l_ 
substitute  that  the  oflfence  was  alleged  to  have  been  ^^^^oa* 
committed.    It  was  stated  in  the  Bill  that  the  suspender  s  smp.  &  Lib. 
evidence  was  taken  down  by  the  Sheriff-substitute,  and 
was  not  impugned  and  no  complaint  for  prevarication  or 
perjury  was  preferred  at  .the  instance  of  the  public  or 
other  prosecutor.    That  immediately  at  the  conclusion  of 
the  suspender's  examination  as  a  witness  the  Sheriff  (the 
respondent),  without  hearing  the  suspender,  ordered  him 
to  be  taken  into  custody.      That  not  knowing  the  Eng- 
lish language,  the  suspender  did  not  know  what  was 
taking  place,  and  upon  his   agent  remonstrating  and 
demanding  to  be  informed  why  the  suspender  was  taken 
in  charge,  the  respondent  replied  that  he  was  to  be  com- 
mitted for  contempt  of  Court ;  '  that  he  had  disguised 
the  truth  and  not  told  the  whole  truth,'  and  that  the 
sentence  complained  of  was  thereupon  written  out ;  and 
that  upon  the  agent  requesting  to  be  heard  in  the  sus- 
pender's defence,  the  respondent  refused,  saying  that  the 
sentence  was  written  out  and  there  was  no  use. 
The  following  was  the  sentence  complained  of: — 

^  Portree y  Ist  November  1884. — Sitting  in  judgment,  Peter  Spiers, 
Esquire,  Sheriff-substitute  of  Inverness,  Elgin,  and  Nairn,  in  the 
action  depending  before  the  Sheriff  of  said  shire,  at  the  instance  of 
Martin  Martin,  tenant,  Yaltos,  pursuer ;  against  Alexander  MacLeod, 
farmer  and  innkeeper  at  Stenscholl,  and  Lachlan  MacLeod,  servant  to 
the  said  Alexander  MacLeod,  and  residing  at  Raishburg,  the  said 
Lachlan  MacLeod  being  present  as  a  witness  for  the  pursuer,  and 
having  been  duly  sworn  to  tell  the  truth,  and  having  grossly  prevari- 
cated in  his  evidence  in  the  examination,  the  said  Sheriff-substitute 
finds  him  guilty  of  contempt  of  Court,  and  therefore  sentences  and 
adjudges  him,  the  said  Lachlan  MacLeod,  to  be  imprisoned  for  the 
space  of  ten  days  from  this  date,  with  hard  labour,  and  thereafter  to 
be  set  at  liberty;  and  for  these  purposes  grants  warrant  to  officers 
of  the  law  to  convey  him,  the  said  Lachlan  MacLeod,  from  the  bar  to 
prison  accordingly,  thereafter  to  be  dealt  with  in  due  course  of  law.' 
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1884.  In  the  bill  it  was  plecoded — The  complainer  is  en 

nTTi.  titled  to  suspension  of  the  said  warrant  and  liberatioi 

*^v,  as  craved,  in  respect  (1.)  That  the  sentence  was  unjusti 

^^^'^  fiable  and  oppressive,  and  was  passed  without  the  com 


i^^l^'  plainer  or  his  agent  being  heard  in  his  defence  agains 
Su«p.&  Libi  tl^®  same,  and  without  any  complaint  or  indictmen 
setting  forth  the  charge  against  him  having  been  servec 
upon  him.  (3)  That  the  warrant  does  not  contain  o* 
set  forth  any  relevant  or  sufficient  statement  of  an: 
particular  act  or  acts  of  prevarication,  of  which  th 
complainer  was  found  to  be  guilty.  (4)  That  th 
warrant  is  inept  in  respect  that  it  does  not  mention  at: 
place  of  imprisonment. 

Dickson,  for  the  suspender,  contended — There  oughi 
to  be  materials  in  the  case  to  lay  before  this  Court  to 
enable  it  to  judge  whether  the  crime  of  prevarication  on 
oath  was  or  was  not  committed  on  the  occasion,  other- 
wise a  judge  might  err  with  impunity  by  committing  a 
witness  to  prison  as  guilty  of  prevarication,  whose  con 
duct  did  not  admit  of  being  so  interpreted.  And  evei 
assuming  that  it  is  not  ultra  vires  of  an  inferior  judg< 
to  commit  de  piano  for  contempt  of  Court,  where  n< 
complaint  is  served  upon  the  accused,  the  convictioi 
ought  to  contain  a  specification  of  the  Act  or  Acti 
of  prevarication  constituting  the  contempt  of  Court. 
Lavnne  v.  Roberts,  High  Court,  May  26,  1882,  Couper, 
vol.  iv,  p.  606.  In  that  case  the  Bench  diflfered  upon 
the  question  as  to  whether  the  acts,  of  which  the  com- 
plainer was  there  convicted,  did  amount  to  contempt  ca 
Court  And  in  the  case  of  Adam  Baxter  and  Others 
High  Court,  March  4,  1867,  Irv.,  vol.  v.  p.  351,  tta 
interlocutor  of  Court  referred  back  to  a  deposition  « 
the  witness,  recorded  ad  lonaum  in  the  Books  of  Ac3 
journal,  as  the  ground  of  conviction  for  prevarication. 

Mackintosh,  for  the  respondent,  stated  that,  acting 
upon  his  advice,  the  respondent  had  not  appeared.  Thai 
having  acted  from  a  sense  of  public  duty,  and  in  his 
public  capacity  as  a  judge  in  pronouncing  the  sentence 
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^D^plained  of,  the  Sheriff  has  conceived  that  he  had  no  1884. 

right  to  appear,  but  he  will  be  ready  to  afford  to  the  n^i. 
Cburt  any  information  in  the  form  of  a  report,  or  in        «. 
such  other  manner  as  the  Court  may  ordain.  ^*^ 


<*z^ 


The  case  was  thereupon  taken  to  avizandum,  but  no   lil^oh  la 
or<3er  was  made  for  the  reincarceration  of  the  suspender,  ^^;^:V^ 
ivr]:io  was  in  attendance. 
At  advising, 

Lord  Adam. — ^The  matter  complained  of  in  this  sus- 
pension is  a  warrant  of  imprisonment,  dated  at  Portree 
oix    Ist  November  1883,  by  which  the  Sheriff  (Spiers) 
fotind  the  complainer,  Lachlan  Macleod,  guilty  of  con- 
tempt of  Court,  and  sentenced  and  adjudged  him  to  be 
iixkprisoned  for  the  space  of  ten  days,  from  the  date  of 
tl^e   warrant,  and  thereafter  to  be  set  at  liberty.     The 
^^ontempt  of  Court  which  Macleod  is  said  to  have  com- 
^^^^itted  is  set  forth  in  the  warrant  as  being  that  he  being 
I^i^eBent  as  a  witness  for  the  pursuer  (of  the  action  in 
"^^hich  he  was  examined),  and  having  been  duly  sworn 
*^  tell  the  truth,  grossly  prevaricated  in  his  evidence  in 
his  examination. 

The  warrant  was  pronounced  in  the  course  of  the  pro- 

^^^^adings  in  an  action,  depending  in  ordinary  course, 

'^fore  the  Sheriff  Court  of  Inverness,  in  which  Martin 

ttaxtin,   tenant,   Valtos,   was   pursuer,   and   Alexander 

Jt^tcleod,   fanner   at   Steinscholl,   and    the   complainer, 

t^^tchlan  Macleod,  were  defenders. 

The  only  person  called  as  respondent  in  this  suspen- 
sion is  the  Sheriff-substitute  himself  He  has  not 
appeared  in  these  proceedings,  and  we  have  in  conse- 
c^uence  had  no  argument  in  support  of  the  warrant 
^f  imprisonment.  But  although  I  much  regret  that  we 
"^^e  not  had  such  argument,  I  think  it  right  to 
^7  that,  in  my  opinion,  the  Sheriff  has  been  rightly 
^^iaed  in  not  appearing  to  defend  the  judgment 

I  have,  in  the  first  place,  no  doubt  that  it  was  corn- 
Patent  for  the  Sheriff,  sitting  in  the  Sheriff  Court,  to 
4      P^ish  for  contempt  of  Court 
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1884.  Mr  Erskine  (i.  2,  8)  says, — '  In  all  grants  of  jurisd 
NoTii.  tion,  whether  civil  or  criminal,  supreme  or  inferior,  eve 
power  is  understood  to  be  conferred  without  which  tl 
jurisdiction  cannot  be  explicated ; '  and  a  little  fiirth* 


^SS^JTfiL*  on  he  says, — *  By  the  same  rule  every  Judge,  howev 

Soip.  &  UK  limited  his  jurisdiction  may  be,  is  vested  with  all  tl 

powers  necessary,  either  for  supporting  his  jurisdicti< 

and  maintaining  the  authority  of  the  Court,  or  for  t! 

execution  of  his  decrees.' 

In  the  ease  of  Hamilton  v.  Anderson^  reported 
3  Macq.  App.  Ca.  363,  the  Sheriff-substitute  had  sv 
pended  Hamilton,  a  procurator  of  his  Courts  for  o: 
month  for  failure  to  obey  an  order  to  expunge  a  certa 
statement  from  the  record.  Hamilton  thereafter  rai& 
an  action  of  damages  against  the  Sheriff,  which  u] 
mately  went  to  the  House  of  Lords.  In  giving  juc 
ment  the  Lord  Chancellor  says, — '  It  is  clear  that  eve 
Court  must  possess,  inherently  in  itself,  a  power  to  p. 
vent  any  contempt  of  its  proceedings,  and,  undoubted] 
in  general  it  must  exercise  a  controlling  and  censorf 
power  and  authority  over  the  officers  practising  in  tl 
Court.'  Lord  Cranworth  also  in  the  same  case  quoti 
and  adopts  the  description  of  the  powers  of  the  Sheri 
Courts  in  this  respect  given  by  the  Lord  Justice-Cler 
(Hope)  in  the  Court  below.  '  It  is,'  he  says,  '  the  case  < 
an  action  by  a  practitioner,  in  what  I  must  call  ti: 
Superior  Courts,  against  a  Judge,  not  for  something  dor 
extrajudicially,  but  because,  according  to  the  opinion  < 
that  practitioner  the  Judge  made  an  order  which  1 
thinks  was  not  a  correct  order.'  '  I  have  said  that  th 
Court  (the  Sheriff's  Court)  must  be  considered  as  oi 
of  the  Superior  Courts,  What  is  meant  exactly  by  "  tl 
Superior  Courts,"  as  the  expression  is  applied  in  differei 
countries,  it  is  difficult  to  define ;  but  I  take  it  thus  fro: 
the  judgment  of  the  very  learned  Judge  whose  loss  ii 
all  deplore,  the  late  Lord  Justice-Clerk,  who  gives  tt 
description  of  the  Sheriff  Courts  : — "  Their  position  "  C 
says)  "is  quite  different  from  that  of  Justices  of  t 
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Peace,  alluding  to  a  case  of  diflfcrent  circumstances  where  1884. 
an  action  had  been  brought  against  a  Justice  of  the  noTsl 
Peace,  not  for  something  that  he  had  done,  but  for  some-      *^. 

thing  he  had  said  extrajudicially  in  the  opinion  or  judg- ^"^ 

ment  he  had  pronounced.  "  They  "  (that  is  these  Courts)  ^^h^ia ' 
"are  not  only — to  use  an  English  phrase — Courts  of  susp.  &  Uh. 
Record  "  (with  great  deference  I  think  that  is  a  mistake 
— ^the  term  "  Court  of  Record  "  has  a  definite  meaning) 
"  but  Courts  of  very  high  authority.  Their  jurisdiction 
in  many  branches  of  the  law,  and  especially  in  regard  to 
the  ordinary  transactions  between  man  and  man,  is  co- 
extensive with  that  of  the  Supreme  Court.  Their  pro- 
ceedings are  conducted  by  regular  pleadings  in  as  formal 
a  manner,  their  procedure  is  regulated  by  statute,  and 
by  the  rules  prescribed  by  the  supreme  Courts.  Their 
Judges  are  peimanent,  not  acting  voluntarily  on  par- 
ticular occasions,  as  suits  their  own  convenience,  or 
according  to  the  taste  they  have  for  particular  cases. 
Their  functions  are  not  limited,  as  that  of  the  Justices, 
to  a  particular  class  of  cases;  their  jurisdiction  is  not 
summary,  like  that  of  the  Justices."  Therefore,  as  the 
Lord  Justice-Clerk  points  out,  the  Sheriffs  are  Judges 
presiding  in  Courts  of  the  very  highest  importance  in 
that  part  of  the  United  Kingdom/ 

It  appears  to  me,  therefore,  both  on  principle  and 
authority,  that  the  Sheriff'  has  powers  to  punish  for  con- 
tempt of  Court.  Indeed  I  do  not  see  that  there  is  in 
this  respect  any  difference  between  a  Sheriff*  and  a  Judge 
of  the  Supreme  Court.  With  reference  to  the  case  of 
Lawrie  v.  Roberts,  which  was  quoted  to  us,  it  seems  to 
me  to  be  quite  unnecessary  for  the  purposes  of  this  case 
to  inquire  whether,  apart  from  statute,  police  magistrates 
have  not  similar  powers. 

Assuming,  then,  that  the  Sheriff  has  power  to  punish 
for  contempt  of  Court,  I  do  not  doubt  that  he  was 
entitled  to  punish  gross  prevarication  on  oath  summarily 
by  imprisonment  as  being  a  contempt  of  Court.  Baron 
Hume,  vol.  i.  p.  380,  thus  describes  prevarication: — 
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1884.     *  Before  I  close  this  chapter/  he  says,  *it  will  not  be 

NoTi.     amiss  to  add  a  word  or  two  concerning  prevarication 

«.        upon  oath,  or  the  wilful  concealment  of  the  truth  ;  which 

^"^._is  next  in  degree  to  perjury,  and  seems  chiefly  to  differ 


Mutsh  la   from  it  in  the  inferior  boldness  of  the  culprit ;   who, 
Siup.  k  lib.  though  desirous  to  mislead  the  Judge  and  make  a  false 
impression,  has  rather  chosen  to  compass  this  object  in 
the  way  of  an  artful  and  tricking  oath  than  by  the  direct 
averment  of  utter  falsehoods ;  or,  if  he  has  ventured  on 
any  such,  has  not  persisted  in  them  till  the  close  of  hie 
oath.     This  sort  of  guilt  is  chiefly  to  be  gathered  froic 
the  equivocal  answers  of  the  witness,  the  inconsistency 
of  the  different  parts  of  his  oath,  and  his  affected  ignor- 
ance and  want  of  memory  with  respect  to  things  whic:: 
he  cannot  but  know,  more  especially  if  he  is  at  hm^ 
driven  from  all  these  shifts,  and  is  constrained  to  emit; 
true,  though,  taken  on  the  whole,  an  incoherent  and 
contradictory  deposition.     As  a  scandalous  contempt  aa 
the  presence  of  the  Court  and  of  the  reverence  of  am 
oath,  this  offence  may  be  summarily  punished  by  the 
Judge  before  whom  it  happens  (and  it  rather  appears 
only  by  him  and  only  at  that  time)  with  imprisonment 
or  in  a  more  flagrant  case  with  infamy  and  pillor 
Many  examples  of  both  are  to  be  found  as  well  in  t 
Books  of  Sederunt  as  of  Adjournal' 

Again,  Baron  Hume,  vol.  ii.  p.  138,  when  treating 
summary  conviction,  points  out  that  the  ordinary  cot 
of  trial  is  by  assize,  but  that  this  is  subject  to  ex 
tions : — '  In  that  view,'  he  says,  '  every  Judge,  of  v 
soever  degree,  has  power  to  punish  summarily,  ai 
his  own  motion,  all  such  disorders  or  misdemea 
committed  in  Court  during  the  progress  of  a  trial 
a  disturbance  of  the  Judge  in  the  exercise  of  hif 
tions,  or  a  violation  of  that  deference  which  ougb 
observed  towards  him  when  proceeding  in  his  ofiJ 

After  dealing  with  certain  of  these  disorders 
demeanours,  he  goes  on  to  say, — *  On  these 
occasions  there  seem  to  have  been  sufficient  re 
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summary  chastisement  of  the  proceedings,  though  tend-  1884. 

ing  only  in  a  more  remote  way  to  the  injury  of  justice  :  noTsi. 

And  still  less  can  there  be  any  doubt  of  applying  the  \ 
right  correction  in  the  case  of  any  direct  attempt,  in  the       ^"** 


course  of  a  trial  or  the  preparations  for  it,  to  detain,  ^^cW 
mislead,  overawe,  or  corrupt  the  witnesses  ;  or  to  alter,  g  ^  jj^ 
suppress,  or  destroy  the  written  or  other  articles  of 
evidence  ;  or  to  conceal  or  pervert  the  truth ;  or  to  com- 
municate with  and  influence  the  assize  ;  whether  this  be 
on  the  part  of  the  prosecutor  or  the  panel,  or  their 
friends  and  favourers,  or  of  one  witness  with  respect  to 
another,  or  on  the  part  of  the  witnesses  themselves  in 
the  course  of  their  examination.  Hence  the  numerous 
instances,  unhappily  too  numerous  to  be  recited,  of  the 
commitment  or  other  censure  of  witnesses  for  prevarica- 
tion on  oath  or  obstinate  concealment  of  the  truth.' 

Sir  A.  Alison's  Prin.,  p.  484,  says — *  Prevarication  or 
wilful  contradiction  on  oath  is  an  offence  punished  sum- 
marily by  the  pillory  or  imprisonment  at  the  moment 
the  offence  is  committed.'  '  More  lately,'  he  says,  'since 
the  punishment  of  the  pillory  has  fallen,  comparatively 
speaking,  into  disuse,  the  usual  course  has  been,  when  a 
witness  has  clearly  prevaricated  upon  oath,  to  sentence 
him  summarily,  de  piano,  to  imprisonment  or  hard 
labour  in  Bridewell  for  a  limited  period,  generally  for 
six  weeks  to  three  months.'  He  adds — ^Jt  is  incom- 
petent to  punish  a  witness  in  this  way  because  what  he 
has  said  is  at  variance  with  previous  testimony;  that 
must  be  done  by  a  regular  indictment  for  perjury.  It  is 
his  contradiction  of  himself  on  oath  which  warrants  this 
summary  procedure.' 

I  do  not  doubt,  therefore,  the  power  of  the  Sheriff*  to 
punish  summarily  by  imprisonment  for  prevarication  on 
oath  as  being  a  contempt  of  Court.  The  question,  how- 
ever, remains  whether,  as  regards  either  the  form  or 
substance  of  the  proceedings,  there  is  any  ground  for  the 
interference  of  this  Court  with  the  judgment  of  the 
Sheriff. 
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1884.  With  reference  to  the  fonn  of  the  warrant,  the  com 

NoTm.  plainer  pleads  that  it  is  bad  because  it  does  not  contai 

^v.  any  relevant  or  sufficient  statement  of  any  particular  ac 

^"*  or  acts  of  prevarication  of  which  the  complainer  wa 


^S^  found  to  be  guilty.  A  form  of  conviction,  setting  fortl 
Busp.  k  ub.  tli^  particular  act  or  acts  which  the  Judge  thinks  ar 
proved,  is  not  in  accordance  with  our  ordinary  procedure 
and  would  be  out  of  place  in  it,  because  the  interlocutc 
finding  the  panel  guilty  in  the  general  case  refers  bae 
to  the  complaint  or  indictment  in  which  the  act  or  aci 
which  are  said  to  amount  to  the  crime  or  offence  chatg)^ 
are  set  forth  with  more  or  less  specification.  It  is  d^ 
that  this  form  of  conviction  enables  a  Court  of  revi©i 
to  judge  whether  or  not  the  acts  specified  do  or  do  rxc 
amount  to  the  crime  or  offence  charged,  and  we  all  knov 
that  there  are  numerous  cases  in  which  this  Court  hiu: 
quashed  convictions  on  the  ground  that  the  act  spec5 
fied  did  not  constitute  the  crime  or  offence  charged,  ano 
of  which  the  panel  had  been  convicted. 

The  conviction  in  this  case,  however,  did  not  proceec 
on  any  complaint  or  indictment  setting  forth  the  act  oi 
acts  complained  of ;  and  it  is  said  that  these  ought  tm 
have  appeared  on  the  face  of  the  conviction,  becaos* 
otherwise  it  does  not  afford  the  necessary  materiaL 
to  enable  a  Court  of  review  to  judge  whether  th 
inferior  Judge  may  not  have  erred,  and  may  not  hav 
convicted  the  complainer  in  respect  of  acts  which  d- 
not  in  fact  amount  to  any  crime  or  offence.  It  i 
of  course  true,  that  an  inferior  Judge,  or  any  Judg 
may  err  and  may  convict  in  respect  of  acts  which  A 
not  amount  to  a  crime  or  offence,  or  even  a  breach 
of  order  in  Court.  Of  that  an  example  may  be  foun. 
in  the  before-mentioned  case  of  Latrrie  v.  Roberta 
May  26,  1882,  Couper,  iv.  p.  605,  where  there  was  i 
difference  of  opinion  on  the  Bench  as  to  whether  or  noi 
the  acts  of  which  the  complainer  was  convicted  did 
amount  to  contempt  of  Court.  It  might  possibly  be 
desirable  that  the  form  of  proceedings  in  inferior  Courto 
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should  be  such  as  to  enable  a  Court  of  review,  in  all     1884. 
cases^  to  judge,  ex  facie  of  the  proceedings,  whether  a     noTsi. 
particular   conviction   was  right   or  wrong.      But   the      \ 
question  we  have  to  consider  is  not  whether  such  a  — ?^_ 
course  is  desirable,  but  whether  it  is  necessary  by  the   MStrchisT 
existing  law  and  practice  of  Scotland.     In  this  case  the  susp.  &  Lib. 
conviction  distinctly  specifies  the  contempt  of  which  the 
SheriflF  convicted  the  complain er,  viz.,  *  gross  prevarica- 
tion on  oath.'     We  were  not  referred  to  any  authority  to 
the  eflFect  that  the  particulars  or  elements  of  the  prevari- 
cation of  which  the  Sheriff  convicted  the  complainer 
should  be  set  out  in  the  conviction.     We  were  referred 
to  the  case  of  Adam  Baxter  and  Others,  in  the  High 
Court,  March  4,  1867,  Irv.,  vol.  v.  p.  351,  where  the 
deposition  of  the  witness  was  recorded  ad  longum  in  the 
Books  of  Adjournal,  and  the  interlocutor  referred  to  this 
deposition  as  the  ground  of  conviction  for  prevarication. 
Such  is  the  course  which  was  followed  in  Baxter* s  case, 
but  there  is  no  rule  on  the  subject,  nor  is  the  practice 
uniform.     On  the  contrary,  cases  in  which  the  deposi- 
tion has  not  been  taken  down   by  the  clerk,  and  in 
which  there  was  no  specification  of  the  particulars  or  acts 
of  the  prevarication,  occur  again  and  again  in  the  Books 
of  Adjournal.     Such  was  the  case  of  James  Paterson, 
Stirling  Circuit,  April  29,  1817;  and  John  Mackenzie, 
High  Court,  January  11,  1823.     Furthermore,  in  none 
of  the  cases,  not  even  in  that  of  Baxter  already  referred 
to,  was  the  evidence,  or  any  part  of  it,  set  forth  in  the 
warrant,  and  yet  it  is  the  want  of  that,  or  a  particular 
specification  of  the  acts  of  prevarication,  which  is  here 
the   gravamen  of  the   complaint.     If  such  a  form  of 
conviction  be  a  valid  form  of  conviction  in  the  Superior 
Court,  I  do  not  see  why  it  should  not  be  a  valid  form  in 
the  Sheriff  Court.     The  cases  in  which  the  question  can 
occur  are  exceptional  cases,  like  the  present,  where  the 
Judge  summarily  convicts  in  respect  of  acts  done  or 
committed  under  his  own  eyes,  and  where,  therefore, 
there  is  no  written  charge  or  complaint.     In  the  com- 
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1884.     men  enough  case,  for  example,  of  a  person  appearir 

NoTi.     intoxicated  in  Court,  and  being  summarily  punished  f 

9.        contempt  of  Court,  I  cannot  think  that  it  is  necessai 

^^^ that  the  acts  which  satisfied  the  SheriflF  that  he  w; 

^^l^Jg^  intoxicated  must  be  set  forth  in  the  conviction.  Neith 
8u«p.  &  lib.  ^  *^is  case,  if  the  Sheriff  be  satisfied  that  the  witne 
was  prevaricating,  do  I  think  it  is  necessary  that  tl 
N^  particular  act  or  acts  should  be  set  forth.  That  probab] 
could  only  be  done  by  setting  out  at  length  the  depoE 
tion  of  the  witness ;  but  the  deposition  of  the  witness 
recorded  by  the  Sheriff,  as  it  was  his  duty  to  do,  a:^ 
forms  part  of  the  process,  and  T  cannot  see  that  it  wou 
be  any  advantage  that  it  should  be  again  set  forth 
length  in  the  judgment,  or  specially  referred  to  in  i 
In  a  case  of  prevarication,  the  conduct  of  the  witnee 
his  mode  and  manner  of  answering  questions  wh« 
under  examination,  and  which  cannot  be  adequate^ 
recorded,  are  all  matters  so  material  that,  in  my  opinio* 
it  is  more  than  doubtful  whether  the  mere  written  im 
position  of  a  witness  would  afford  adequate  means  t 
enable  a  Court  of  review  to  determine  whether  or  nc 
the  witness  had  been  rightly  convicted  of  prevarication 
Upon  this  subject  I  will  only  add  that  the  form  of  the  cot 
viction  appealed  against  is  that  which  has  been  fumishci 
as  a  style  in  Mr  Barclay*s  *  Digest  of  the  Law  of  Scol 
land,  for  use  in  inferior  Courts,  voce  Prevarication 
From  this  it  is  only  reasonable  to  conclude  that  whe 
was  done  by  Sheriff  Speirs  was  not  inconsistent  with  th 
practice  in  the  Sheriff  Courts. 

The  complainer  further  complains  that  there  was  n 
complaint  or  indictment  setting  forth  the  charge  again, 
him,  and  that  no  evidence  was  led  previous  to  the  gram 
ing  of  the  warrant  with  the  view  of  rebutting  or  co>: 
tradicting  the  complainer  s  evidence.  But,  as  I  h^"^ 
already  said,  the  offence,  if  committed,  was  one  whi^ 
was  punishable  de  piano,  and  the  evidence  of  its  cox: 
mission  was  to  be  found,  not  in  any  extraneous  eviden.^ 
but  in  the  examination  of  the  complainer  himsel£ 
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The  complainer  further  complains,  generally,  that  the  1884. 

conviction  was  unjustifiable  and  oppressive ;  but  I  do  noTsi. 

oot  see  that  there  are  any  grounds  calling  for  proof  or  v, 

LEnquiiy.     There  #is  no  reason  for  interfering  with  the  ^^*^*^ 


oonviction  on  the  ground  of  oppression  in  respect  of  the  ^trch  la' 
length   of  the   sentence   of  imprisonment.      Numerous  siwp.  &  l^ 
03868  will  be  found  in  the  books  where  much  longer 
a-entences  were  awarded  than  in  this  case. 

I  have,  I  think,  now  dealt  with  the  whole  grounds  of 
suspension  which  were  maintained  before  us,  and  I  am 
of  opinion  that  the  bill  should  be  refused, 

Lord  Craighill. — The  opinion  of  Lord  Adam  was 
€M>inmuiiicated  to  me,  and  is  our  joint  opinion.  I 
entirely  concur. 

liORD  Young. — The  complainer  asks  suspension  of  a 
Bentence  of  imprisonment  with  hard  labour  pronounced 
against  him  by  the  SheriflF-substitute  at  Portree  for 
*  contempt  of  Court,*  committed  by  his  *  having  grossly 
prevaricated  in  his  evidence  "  as  a  witness  for  the  pur- 
siier,  in  an  action  in  the  Sheriff  Court  at  Portree  in 
vhich  he  was  a  defender.  The  material  grounds  of 
s'lspension  are — Ist,  that  the  sentence  was  pronounced 
without  any  charge  preferred,  and  without  hearing  the 
^^^plainer  or  his  agent  in  his  defence ;  and  2d,  that  the 
^^tence  does  not  set  forth  a  relevant  or  suflScient  state- 
^^nt  of  any  act  of  prevarication  of  which  the  complainer 
^^  found  guilty. 

The  complainer  avers  that  he  gave  his  evidence  in 
^elic ;  that  being  ignorant  of  English  *  he  did  not 
^Dow  what  was  taking  place '  after  he  gave  it ;  and 
''^t  the  Sheriff-substitute  refused  his  agent's  request  to 
^  allowed  to  speak  in  his  defence. 

The  Sheriff-substitute  is  called  as  respondent,  and  the 
^  of  suspension  was  by  order  of  this  Court  served  upon 
^*ti  accordingly.  When  the  case  came  on  for  hearing 
^^  Mackintosh  appeared  for  him,  and  stated  that,  acting 
^^  liis  advice,  he  declined  to  appear  as  respondent  in  the 
Suspension,  but  that  he  would,  in  the  form  of  a  report, 
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1884.     afford  any  information  which  the  Court  might  desire  oi 

NoTm.     a  remit  being  made  to  him  for  that  purpose.     We  had 

I,.        of  course,  no  power  to  compel  him  to  appear  as  re 

— spondent,  but  I  ventured  to  express  my  own  opinion  to 

^jgJJch^Jgl^  the  effect,  that  if  he  meant  to  defend  the  sentence  whicl 
8u«p.  &  lib.  *^®  complainer  impeaches,  the  regular  and  proper  cours 
was  to  appear  and  do  so  at  the  bar  in  the  usual  waj 
Your  Lordships  thought  otherwise,  and  so  the  case  wa 
heard  ex  parte,  and  we  must  decide  it  without  the  ai< 
of  any  explanation  or  argument  on  behalf  of  the  re 
spondent.  But  before  addressing  myself  to  the  merit 
of  the  case,  I  think  it  is  proper  that  I  should  explain 
distinctly  my  own  views  of  this  question  of  regularity 
and  propriety  of  procedure  on  which  I  have  the  mis- 
fortune to  differ  from  your  Lordships. 

I  must  assume,  and  indeed  think  it  clear,  that  there 
is  a  competent  process  regularly  before  us  in  which  wc 
must  pronounce  a  decision.  The  complainer,  who  ap- 
peared both  personally  and  by  counsel,  is  one  of  the 
parties  to  that  process.  On  the  face  of  it,  the  Sheriff- 
substitute  at  Portree  is  the  other,  and  the  only  other— 
so  that  if  he  is  not  competently  and  regularly  called  afl 
respondent,  the  process  must  fail  on  that  ground.  The 
person  called  as  sole  respondent  in  a  bill  of  suspension 
may  shew  that  not  he  but  some  other  is  the  propel 
respondent,  or  the  Court  may  possibly  so  decide  withou* 
appearance  by  the  person  erroneously  called.  But  th- 
notion  of  a  bill  of  suspension  without  any  proper  respoik 
dent  or  contradictor  in  existence  is  too  novel,  and  indee* 
absurd,  to  be  entertained  for  a  moment.  When  a^ 
inferior  Judge  or  Magistrate,  without  any  charge  lai. 
before  him,  without  any  motion  by  a  party  in  a  caus 
before  him,  at  his  own  hand  sentences  a  subject  of  th 
Queen,  whether  a  party  to  a  cause,  or  a  witness  in  * 
cause,  or  a  stranger  present  in  his  Court,  to  imprison 
ment  with  hard  labour  for  conduct  which  he  deems  t< 
be  a  contempt  of  Court,  and  the  sentence  is  duly  iia 
peached  in  this  Court  as  illegal,  I  should  have  thought 
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it  not  doubtful  that  the  Magistrate  is  himself  the  proper     1SS4. 
respondent  to  be  called  as  contradictor  to  defend  it.     If    NoTii. 
he  is  not,  there  is  certainly  no  other,  and  such  a  sentence        «. 
ixxust  either  be  unassailable  in  this  Court,  or  be  com-         '^— 
plained  of  in  a  process  to  which  there  is  no  respondent  ^£roh  iiT' 
A  sentence  is  indeed  usually  and  properly  defended  by  q^^  ub. 
the  party  at  whose  instance  or  on  whose .  motion  it  was 
pronounced.     But  if  the  Magistrate  pronounces  it  at  his 
own  hand  in  vindication  of  his  dignity,  he  is  clearly  the 
proper  party  to  defend  it  if  he  sees  fit,  and,  indeed,  to 
judge,  in  the  first  instance,  whether  it  is   defensible, 
having  regard  to  the  grounds  on  which  it  is  impeached. 
It  is  prima  facie  presumable  that  he  acted  from  a  sense 
of  public  duty,  and  I  should  have  thought  that  the  same 
sense  of  duty  would  induce  him  to  defend  it,  or  abandon 
it   ^if,  on  consideration,  satisfied  that  he  was  in  error), 
^hen  his  conduct  was  complained  of  in  this  Court.    The 
CMsit;  is  not  considerable,  and  the  Treasury,  on  the  advice 
of     the  Lord  Advocate,  would  probably  see  that  a  con- 
scxentious  magistrate,  like  a  conscientious  public  prose 
ca.t:;or,  was  indemnified  of  the  costs  properly  incurred  by 
hiixi  in  defending  lus  public  conduct.     That  it  is  incom- 
psLtible  with  the  dignity  of  a  Sheriff'-substitute  to  appear 
&^    a  respondent  in  this  Court  is  an  idea  almost  too 
i^diculous  to  be  expressed. 

In  the  absence  of  the  only  respondent  called,  and  the 
^^y  possible  respondent,  we  must  necessarily  consider 
the  case  on  the  complainers  uncontradicted  statement  of 
f^^cts  and  the  terms  of  the  sentence.  Taking  it  as  it  is 
^Us  presented,  it  may,  I  think,  be  decided  without 
^^termining  the  general  question  whether  a  Sheriff*  may 
^  any  circumstances  punish  contempt  of  Court  by  a 
^Utence  of  imprisonment.  That  question  has  not,  so  far 
^  1  know,  hitherto  occurred  for  judgment,  and  I  would 
^ther  reserve  my  opinion  upon  it  till  it  is  presented 
^oire  purely  and  simply  than  in  the  present  case.  That 
^  Sheriff"  may  do  what  is  necessary  to  maintain  order  and 
^^corum  in  his  Court,  or  to  enforce  an  order  requiring  to 
VOL.  V.  2  c 
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1884.  be  obeyed  on  the  instant,  may  be  assumed,  although 

nTm.  venture  to  think  it  doubtful  whether  a  sentence  of  in 

V.  prisonment,  with  or  without  hard  labour,  is  within  h 

^***^  power  as  a  necessary  or  proper  proceeding  for  this  pu 


Maxdb^  pose.  The  fact  that  it  has  never,  so  far  as  any  of  i 
Susp.  at  lib.  know,  been  resorted  to  is  a  strong  argument  against  i 
necessity,  and  if  unnecessary  it  is  certainly  unwarraik 
able.  The  Judges  in  the  Police  Court  of  Edinburgh  aj 
by  statute  empowered  to  punish  contempt  of  Court  witi 
a  limited  period  of  imprisonment.  But  the  power  beinj 
given  by  statute,  and  within  specified  limits,  is  itself  ai 
argument,  though  not  a  conclusive  argument,  againa 
the  notion  of  such  power  being  inherent  in  inferio 
Judges.  I  know  of  no  authority  for  saying  that  it  ii 
and  certainly  no  instance  of  the  exercise  of  such  a  powe 
has  hitherto  occurred,  or  at  least  been  brought  under  th 
notice  of  the  Supreme  Court 

There  are  no  doubt  many  recorded  instances  of  th 
Lords  of  Justiciary  having  summarily  sentenced  wit 
nesses  in  criminal  cases  to  imprisonment  and  othe 
punishments  for  prevarication.  I  should  have  though 
these  cases  not  in  point,  and  that  for  several  reasons,  al 
of  them,  I  think,  strong.  In  the  first  place,  the  Lords  o: 
Justiciary  are  supreme  Judges.  In  the  second  place 
they  have  pronounced  such  sentences  in  the  exercise  no* 
of  civil  but  of  criminal  jurisdiction.  In  the  third  place 
they  did  not  confine  their  punishments  to  imprisonmeni 
but  went  the  length  of  banishment,  mutilation  (as  \^ 
cropping  the  ears),  whipping,  and  setting  in  the  stocki 
and  pillory.  These  barbarities  diminished  with  advaac 
ing  civilisation,  and  at  length  disappeared.  During  tht 
present  generation  there  has  not,  so  far  as- 1  know,  been 
an  instance  of  even  imprisonment  so  inflicted  by  a  Judge 
of  this  Court.  My  own  memory,  and  I  may  say  experi- 
ence of  the  Court,  extend  over  a  long  period,  and  I  have 
never  known  of  one. 

It  is  not  in  the  present  day  thought  expedient,  or  ena 
reasonably  safe,  to  find  a  party  guilty  of  a  crimiiutl 
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offence,  and  punish  him  as  a  criminal  accordingly,  with-^     1884. 
out  a  regular  prosecution  and  charge,  and  the  ordinary     noTm. 
safeguards  of  a  trial,  on  the  fiction  of  a  contempt  of  Court,    ***^J[*^ 
for  it  is  in  truth  only  a  fiction.     Prevarication  by  a  wit^     ^^^ 
ness  on  oath — if  such  as  may  fittingly  be  punished  by  ^SkS^ 
imprisonment  with  hard  labour,  not  to  speak  of  banish^  SMpTilih. 
ment,  or  the  pillory — is  crime,  and  modem  ideas  are 
against  regarding  it  as  a  constructive  contempt  so  as  to 
warrant  such  punishment  on  the  spot  without  trial,  and 
I,  for  my  part,  am  strongly  against  countenancing  the 
introduction  into  inferior  Civil  Courts  of  a  high-handed 
summary  procedure  founded  on  a  fiction,  which  has  long 
been  practically  abandoned  in  the  Supreme   Criminal 
Court,   where  alone,   so   far  as  I  know,  it   was  ever 
adopted. 

The  practice  of  the  Supreme  Civil  Court  is,  I  should 
think,  more  to  the  purpose,  and  I  venture  to  say  that  it 
has  never  at  any  time  been  the  practice  of  the  Supreme 
Civil  Court  to  punish  witnesses  summarily  by  imprison- 
ment for  prevarication.  I  may  even,  I  think,  go  the 
length  of  asserting  that  there  is  no  reported  case  of  a 
Judge  of  the  Court  of  Session  having  done  so. 

Still  more  in  point  is  the  practice  of  the  Sheriff  Courts, 
and  without  presuming  on  a  universal  negative — for  I 
cannot  speak  of  what  may  have  been  done  without  being 
brought  under  the  notice  of  the  Supreme  Court — I  ven- 
ture to  assert  that  it  has  not  been  the  practice  of  Sheriflfe 
in  their  Civil  Courts  to  sentence  witnesses  in  civil  causes 
to  imprisonment  for  prevarication,  and  that  not  a  single 
instance  of  such  a  proceeding  has  been  brought  before 
the  Supreme  Court. 

Here,  according  to  the  only  information  before  us,  the 
Sheriff-substitute  of  Portree,  sitting  in  his  Civil  Court, 
summarily  sentenced  a  defender  in  a  civil  cause  depend- 
ing before  him  to  be  imprisoned  with  hard  labour  for  tem 
days  because  he  *  grossly  prevaricated  in  his  evidence  * 
as  a  witness  called  by  his  adversary  in  the  cause.  If 
this  proceeding  is  defensible  at  all,  it  is  not  upon  prece- 
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1884.     dent,  for  there  is  none.     Such  a  thing  was  never  don 

uTTl     before,  and  I  must  decline  the  responsibility  of  concui 

«.        ring  in  a  judgment  which  will  make  a  precedent  for  an; 

^?^ —  similar  proceeding  in  future. 

^JSSohiSL^  But  this,  although,  in  my  opinion,  sufficient  to  quae 
g„ap^  fc  uh,  tbe  sentence,  is  not  all,  for  the  complainer  avers  that  3 
was  not  informed  wherein  the  supposed  prevaricatic 
consisted,  and  that  the  law-agent  who  was  present^  as 
charged  with  his  interests  as  a  party  to  the  cause,  wa. 
refused  a  hearing  although  he  demanded  it.  This  is  ni 
doubt  a  grave  impeachment  of  the  Sheriff-substitute'f 
conduct,  but  it  may  be  true,  and  I  cannot  say  it  ii 
irrelevant.  The  Sheriff-substitute  declines  to  appear  tc 
contradict  it  or  give  any  explanation  whatever,  and  1 
cannot  simply  disregard  it  or  decide  the  case  on  thi 
assumption  that  it  is  untrue.  Your  Lordships  altogether 
ignore  it,  no  doubt  for  some  reason,  though  it  does  no 
occur  to  me  what  it  is.  But  farther,  the  sentence  give 
no  information  whatever  as  to  wherein  the  supposed  pre 
varication  consisted.  The  complainer  sajrs  he  was  nc 
informed  and  does  not  know,  and  I  must  say  that  is  m 
own  condition.  I  have  not  been  informed,  and  do  n« 
know.  We  do,  indeed,  know  that  the  Sheriff-substita 
thought  that  the  complainer  *  grossly  prevaricated  in  b 
evidence/  but  we  know  no  more,  for  these  words  whic 
I  have  cited  from  the  sentence  comprise  all  that  has  bee 
communicated  to  ua  But  we  are  sitting  as  a  Court  Q 
review  on  a  reviewable  sentence.  If  we  are  not,  tfc 
whole  procedure  before  us  is  a  farce  ;  but,  if  we  are,  the 
question  is  so  simple  as  this,  whether  a  party  to  a  civil  caiua 
is  liable  to  be  imprisoned  with  hard  labour  on  a  general 
statement  by  a  Sheriff-substitute  that  he  had  "groesly 
prevaricated  in  his  evidence  as  a  witness/  and  that^  oil. 
being  satisfied  that  the  Sheriff-substitute  thought  so,  wa 
must  affirm  his  sentence,  having  no  concern  with  whether 
he  was  right  or  wrong.  I  thought  it  had  been  firmly 
established  that  a  reviewable  sentence  must  either  io 
itself,  on  the  face  of  it,  or  by  reference,  give  such  infor- 
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iKiation  of  tbe  facts  held  to  be  established  as  may  enable     1884. 
tl\e  Court  of  review  to  determine  whether  or  not  the     noTm. 
in.! erior  Judge  who  pronounced  it  was  in  error,  and  that,    ^\ 
lF  it  does  not,  that  is  in  itself  sufficient  reason  for  setting     ^^*^^ 
it  aside.     I  appreciate  the  difficulty  of  defining  prevari-  ^JfilchTS^' 
ocfction,  and  of  specifying  wherein  it  consists  in  any  par-  gJ^^TtiiK 
fcxcular  case.     It  is  a  loose  and  indefinite  term,  which 
Kxxay  mean  many  different  things  short  of  perjury ;  the 
general  idea  which  it  conveys  is  manifest  unwillingness 
ididly  to  tell  the  whole  truth,  fencing  with  questions 
Ruch  manner  as  to  shew  reluctance  to  disclose  the 
truth,  and  a  disposition  to  conceal  or  withhold  it.     So 
r^^arded,  it  is  difficult  of  specification  undoubtedly.    But 
only  fcuicy  the  expression  or  opinion  of  a  Judge  to  this 
^ect,  stated  as  a  reason  for  sentencing  a  party  to  a  civil 
<5au8e  to  imprisonment  with  hard  labour  I   A  distinct  false- 
hood sworn  to,  although  detected  and  exposed  or  even 
<^zife88ed  on  cross-examination,  could  be  clearly  stated 
^thout  difficulty.     What  was  the  prevarication  here  (in 
ttte  Sheriff's  estimation)  nobody  but  himself  knows,  or 
^  im  perhaps  more  accurate  to  say  this  Court  has  not 
•>^^ii  informed. 

"Xhe  case  of  Hamilton  v.  Anderson  has,  in  my  opinion, 

^^  bearing  on  the  question  before  us.    It  was  decided  in 

^Hi  case  (1st)  that  a  Sheriff-substitute  had  jurisdic- 

wn  to   suspend  a   practitioner   before   his   Court  for 

contumaciously  refusing  to  obey  a  lawful  order  of  the 

Court,  of  a  nature  admitting  of  and  requiring  instant 

obedience;  and  (2nd)  that,  even  if  the  order  was  not 

Wwfcd  (although  it  was  held  to  be  so),  the  practitioner 

had  no  cause  of  action  against  the  Sheriff-substitute.     I 

•  ttn  unable  to  conceive  how  the  case  is  supposed  to  be  in 

point.    The  notion  that  a  sentence  of  imprisonment  pro- 

^oimccd  by  a  Sheriff-substitute,  and  not  final  by  statute, 

^  Hot  reviewable  in  the  Supreme  Court  was  certainly 

^ot  mooted  in  that  case.     From  the  citations  which  my 

"bother  Lord  Adam  has  made  from  the  report,  I  infer 

^W  he  thinks  the  case  in  point,  because  the  Sheriff 
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1884.     Courts  were  spoken  of  as  '  Superior  *  Courts — not  tech 

NoTi.     cally  as  distinguished  from  '  inferior/  but  colloquially 

^^^    you  speak  of  a  *  superior  person '  or  a  '  superior  artic 

_?!!!!!!_  Whether,  on  such  sentence  being  quashed,  the  Shei 

^^n^^  substitute  is  subject  to  an  action  of  damages  is  anot 

Sqmix  ft  UK  question  altogether,  and  does  not  arise  here,  where 

only  question  is  whether  the  sentence  shall  be  upheld 

set  aside. 

The  only  case  of  a  sentence  of  imprisonment  for  a 
tempt  submitted  to  the  review  of  this  Court  afford 
striking  illustration  of  the  necessity,  in  the  interests 
justice,  of  requiring  a  specification  of  the  very  facts 
distinguished  from  the  use  of  mere  epithets.  I  refer 
the  case  of  Lawrie  v.  Roberts,  26th  May  1882,  4  Coup 
p.  606.  There  a  police  magistrate  sentenced  a  man 
three  days'  imprisonment  for  contempt  of  Court  1 
grossly  insulting  the  Judge.  The  language  used  \xk 
there  set  out,  a  majority  of  us  were  of  opinion  that 
did  not  amount  to  insult  or  contempt,  and  so  quash 
the  sentence.  One  Judge  thought  it  did,  but  nevertl 
less  agreed  in  the  judgment,  a  sentence  of  imprisonmc 
being,  in  his  opinion,  oppressive — not,  of  course,  for  a 
contempt  by  insulting  language,  but  for  the  particu 
contempt  set  out  in  the  sentence.  Suppose  the  sentet 
there  had  been  in  such  general  terms  as  the  one  befi 
us,  and  had  only  found  that  the  party  had  groei 
insulted  the  Court,  and  so  was  guilty  of  contempt^ 
muat^  assuming  the  ex  facie  regularity  of  the  senten 
have  done  an  injustice,  and  left  the  party  to  sul 
punishment  for  what  (the  facts  being  unnecessarily  d 
closed)  we  accidentally  discovered  to  be  no  offence  at  i 
One  of  your  Lordships  has  spoken  of  oppression  as  tl 
only  ground  for  quashing  such  a  sentence.  But  i 
imprison  a  man  with  hard  labour  for  no  offence  i 
oppression,  and,  even  if  the  oppression  consist  in  tl 
extent  or  character  of  the  punishment  being  incommen 
surate  with  the  particular  offence  actually  committee 
how,  I  venture  to  ask,  can  we  judge  of  this  witboa 
knowing  the  faots  ? 
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refusing  this  suspension  we  should  affirm  the  pro-  1884. 

^position  that  if  a  Sheriff-substitute  sentences  a  party  in  n71i« 
&  c^ivil  cause  to  imprisonment  with  hard  labour  for  ten        «. 
cL&ys  (or  ten  months)  because  he  had  grossly  prevaricated      ^"* 


evidence  as  a  witness,  and  so  was  guilty  of  con-  ^j^hi?' 

tempt  of  Court,  giving  us  no  information  except  what  sil^Alib] 

these   words  convey,   we  can   require    no    more,   and 

must  affirm  the  sentence.     I  cannot  assent  to  that.     I 

think  the  sentence  is  illegal,  as  it  is  certainly  unprece* 

dented.     I  should  have  thought  so  even  if  facts  had 

been  stated  on  the  face  of  them  shewing  that  the  sua* 

pender  had  mcuiifested  an  unwillingness  to  disclose,  and 

iui  inclination  to  conceal,  the  truth  of  a  particular  fact 

Wthin  his  knowledge,  which  he  was  at  last  compelled  to 

• 

'^veal,  for  I  think  that  is  not  an  offence  for  which,  by 
^e  law  and  practice  of  Scotland,  a  party  in  a  civil 
*Gtion  may  in  a  Civil  Court  be  summarily  sentenced  to 
^iiE^priflonment.     But  I  think  the  want  of  specification  is 
't>^^slf  fatal,  and  if  I  am  to  assume  the  truth  of  the 
*^^ertion  in  the  bill,  to  the  effect  that  the  complaincr 
^^'^^^ji  not  at  the  time  informed  of  any  fact  as  to  which  the 
^l^eriff  thought  he  had  prevaricated,  and  that  his  agent 
^^"^8  refused  a  hearing,  he  himself  being  ignorant  of  the 
^Xiglish  language,  I  should  think  the  case  on  its  special- 
ty^ a  clear  one  for  suspension  irrespective  of  the  larger 
^^sestion. 

Lord  Adam  was  good  enough  to  communicate  his 
Judgment  to  me  before  it  was  delivered,  and  having  read 
i^t  carefully,  and  listened  to  it  to-day  with  due  attention, 
I   desire^  with  all  respect,  to  say  that  I  find  in  it  no 
^^^citon  for  declining,  as  his  Lordship  does,  to  take  any 
Notice  of  the  complainer's  denial  of  prevarication,  or  of 
his  averment  that  none  was  stated  to  him  at  the  time, 
^^y  more  than  is  disclosed  to  us  on  the  face  of  the 
^titence,  and  that  he  was  peremptorily  refused  a  hear- 
ts •     Neither  do  1  find  in  it  any  notice  of  what  I  must 
'^Sard  as  the  most  important  general  feature  of  the  case, 
^^-,  that  the  sentence  is   unprecedented,  for  I  quite 
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1884.  understand  from  both  your  Lordships  that  you  did  not, 

NoTi.  any  more  than  myself,  know  of  any  case  in  which  a 

V,  defender  in  a  civil  cause  had  been  summarily  sentenced 

^"'*  by  a  Sheriff  to  imprisonment  with  hard  labour  for  pre- 


^tojh^sf'  varication — no  such  case  has  been  mentioned.  The 
Susp.  &  lib.  Justiciary  precedents  alone,  as  I  understand,  are  relied 
on  by  your  lordships,  and  certainly  if  these  are  here- 
after, in  deference  to  the  judgment  we  are  to  pronounce, 
to  be  followed  by  Sheriffs  in  civil  causes,  we  may  have 
numerous  sentences  like  the  present,  for  since  parties 
have  been  admitted  as  witnesses,  what  may  be  regarded 
as  prevarication,  and  such  constructive  contempt  of  Court 
as  that  infers,  is  not  uncommon.  But  it  will  be  in  vain 
to  seek  relief  in  this  Court  on  a  denial  of  any  prevarica- 
tion, on  want  of  specification,  or  on  refusal  of  a  hearing, 
or  indeed  on  any  ground  that  at  present  occurs  to  me. 
For  if  the  Sheriff  shall  only  say  that  he  is  of  opinion 
that  the  party  prevaricated,  we  shall,  following  our 
present  judgment,  hold  that  sufficient  to  uphold  the 
sentence,  and  refuse  to  hear  anything  to  the  contrary, 
or  even  listen  to  a  request  for  particulars.  Nor  do  I 
know  any  limit  to  the  punishment,  unless  indeed  we  are 
to  find  that  also  in  the  Justiciary  precedents.  There  is 
none  by  statute  or  by  custom — for  there  is  neither  statute 
nor  custom  on  the  subject — a  custom  may  possibly  grow 
out  of  this  Portree  sentence  and  our  judgment  affirming 
it,  but  as  yet  there  is  none. 

The  following  was  the  Interlocutor : — 
Edinhurgh,  l^th  March  1884. — Having  considered 
this  Bill  and  heard  counsel  for  the  complainer,  there 
being  no  appearance  for  the  respondent,  refuse  the  Bill, 
and  decern. 

Agents  for  the  Suspender— T.  &  R.  B,  Ranken,  W^S. 
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Present, 

The  Lord  Justick-Clbrk, 

Lords  Toung  and  Craiohill. 

Agnes  Daroib,  Appellant — M'Kechnie  4*  Oir. 

AGAINST 

WiLLLAM  Bishop  Dunbar,  Respondent — Lang  4*  Baxter. 

Adulteration  op  Food — Public  Health — Milk — Statute  38  &  39 
Vic,  c.  63,  sec.  22  (Sale  of  Food  and  Drugs  Act,  1875) — Analysis, 
Somerset  House. — The  22d  section  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  enacts,  that  the  Sheriff  before  whom  any  complaint 
under  the  Act  is  made,  upon  the  request  of  either  party,  at  his 
discretion,  may  cause  any  article  of  food  or  drug  to  be  sent  to  the 
Commissioners  of  Inland  Revenue,  '  who  shall  thereupon  direct  the 
chemical  officers  of  their  department  at  Somerset  House  to  make 
the  analysis,  and  to  give  a  certificate  to  such  Sheriff  of  the  result 
of  the  analysis.' 

Held  (diss.  Lord  Craighill)  that  the  reference  under  this  enactment 
to  the  Somerset  House  officers  is  for  the  purpose  of  obtaining  the 
result  of  their  analysis  merely,  and  that  therefore  their  opinion  as 
to  what  is  the  minimum  percentage  of  fat  to  be  found  in  new 
milk  cannot  be  received  as  evidence. 

This  was  an  appeal  upon  a  Case  stated  under  the  Sum-     1384^ 
mary  Prosecutions  Appeals  Act,  1875,  at  the  instance  of    j^^g 
Agnes  Dargie,  shopkeeper,  Perth  Road,  Dundee,  against     ^^^ 
a  conviction  and  sentence  pronounced  by  the  Sheriff-    ^^^^' 
substitute,  in  the  Sheriff  Court,  Dundee  (John  Cheyne,  ^^^^Jf* 
advocate),  upon  a  complaint  at  the  instance  of  William  — — ; — 
Bishop  Dunbar,  Procurator-Fiscal  of  Court.     The  com- 
plaint charged  the  appellant  with  a  contravention  of  the 
6th  section  of  the  Sale  of  Food  and  Drugs  Act,  1875,  as 
^amended  by  the  Sale  of  Food  and  Drugs  Amendment 
Act,  1879,  *  in  so  far  as  on  the  10th  day  of  December 
1883,   or  about  that  time,   within  the  shop  in  Perth 
Road,  Dundee,  possessed  by  David  Dargie,  farmer  and 
dairyman,  Tarbrax,  Inverarity,  the  said  Agnes  Dargie 
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1884.     did  sell  to  William  Patterson,  sanitary  inspector  in  the 

Nor62.     Dundee  police,  and  George  Beveridge,  sanitary  oflficer  in 

^®     said  police,  or  one  or  other  of  them,  threepence  worth  of 

-L-  milk  as  sweet  milk,  but  which  was  not  of  the  nature. 


ilSch'm'  substance,  and  quality  of  the  article  demanded,  the  same 
Appeal  being  deficient  in  fat  to  the  extent  of  8*3  per  cent,  or 
thereby,  and  was  so  sold  to  the  prejudice  of  the  said 
oflScers,  purchasers  thereof,  whereby  the  said  Agnes 
Dargie  is  liable  to  a  penalty  not  exceeding  £20  (twenty 
pounds),  to  be  recovered  in  terms  of  the  Summary  Juris- 
diction (Scotland)  Acts,  1864  and  1881.' 

It  was  stated  in  the  Case  on  appeal,  that  it  was  proved 
in  support  of  the  prosecution  that  on  10th  December 
1883,  within  the  shop  mentioned  in  the  complaint,  the 
said  William  Patterson  and  George  Beveridge  asked  the 
appellant  to  supply  them  with  threepence  worth  of  sweet 
milk ;  that  the  appellant  supplied  them  with  a  quantity 
of  milk,  for  which  they  paid  her  threepence ;  and  that 
they  then  and  there  informed  her  that  they  had  made 
the  purchase  for  the  purpose  of  having  the  milk  analysed 
by  the  public  analyst,  and  they  divided  it  into  three 
partSi  in  the  manner  prescribed  by  the  statute— one 
being  delivered  to  the  appellant,  one  being  retained  by 
the  purchasers,  and  the  other  being  handed  on  same  day 
to  Mr  G.  D,  Macdougald,  F.  Inst.  Chem.,  public  analyst 
for  the  burgh  of  Dundee,  who  analysed  its  contents,  and 
on  20th  December  1883  issued  a  certificate  or  report  in 
the  following  terms  : — 

Burgh  Analyst's  Cbrtipicatb. 

To  the  Commissioners  of  Police,  Dundee. 

I,  the  un(Jersigned,  public  analyst  for  the  burgh  of  Dundee,  do 
hereby  certify  that  I  received  on  the  10th  day  of  December  1883, 
ftom  Mr  Thomas  Kinnear,  sanitary  inspector,  Dundee,  a  sample  of 
'  sweet  milk,'  marked  *  B,'  for  analysis,  which  then  weighed  8  ounces 
or  thereby,  and  have  analysed  the  same,  and  declare  the  result  of  my 
analysis  to  be  as  follows  ; — 

I  am  of  opinion  that  the  said  sample  is  deficient  in  fat  to  the 
extent  of  8*3  per  cent. 
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Observations,  1884. 

Thb  sample  of  milk  yields—  iff~KL 

Water,      .  .  .88-70 

Total  salids^  .  .         11*30 

Consisting  of  fat,  .  .  220 


9, 

Dunbar. 


Solids  not  fat,  .  .  .  9 '10  mStqIiIS. 


Courts 


10000 


This  milk,  when  received  by  me,  was  fresh  and  in  a  fit  state  to  be 
analysed,  no  change  having  taken  place  in  the  constitution  of  the 
milk  which  would  interfere  with  the  analysis. 

As  witness  my  hand  at  Dundee,  this  20th  day  of  December  1883. 

(Signed)        G.  D.  Macdougald,  F.  Inst  Chem., 

Public  Analyst. 

Mr  Macdougald  was  examined  as  a  witness,  and 
deponed  that  the  above-mentioned  certificate  or  report 
was  correct ;  that  he  was  decidedly  of  opinion  that  the 
milk  referred  to  in  it  was  not  genuine  sweet  milk  M  it 
came  from  the  cow,  but  that  it  had  been  tampered  with, 
either  by  the  addition  of  skimmed  milk,  or  by  tiie 
abstraction  of  cream  ;  and  that  in  forming  this  opinion 
he  had  proceeded  upon  what  is  known  as  the  Somerset 
•House  standard,  according  to  which  no  milk  was  re- 
garded as  genuine  if  it  contained  less  than  2 '4  per  cent, 
of  fat,  and  which  he  was  satisfied,  from  his  own  experi* 
ence  of  milk  analysis,  was  a  low  standard. 

On  behalf  of  the  appellant,  Dr  Stevenson  Macadam, 
Ph.D.,  &c.,  lecturer  in  chemistry,  Edinburgh,  was  exam-* 
ined,  and  deponed  that  he  had,  at  the  appellant's  request, 
analysed  the  contents  of  the  sealed  vessel  or  bottle  left 
with  her  as  aforesaid,  and  that  the  result  of  his  analysis 
thereof  was  correctly  stated  in  the  following  report : — 

Analytical  Laboratory^  Surgeons*  Ball, 
Edinburgh,  ith  January  1884. 

I  beg  to  report  that  I  have  made  a  careful  chemical  analysis  of  a 
sample  of  milk  forwarded  to  me  on  the  25th  ulto.,  by  Thomas 
Lancett,  clothier,  3  Reform  Street,  Dundee,  in  bottle  sealed  *  Police 
Office,  Dundee,'  and  with  sealed  label  attached  thereto,  *  Label  No. 
B,  Sanitary  Department,  Police  Chambers,  Dundee,  10th  December 


jlppML 
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1684.       1883.     The  article  to  which  this  label  is  attached  was  purchased  by 

NoTsa.      ni©  to-day  from  Agnes  Dargie,  while  in  shop  117  Perth  Road.    Sweet 

Dargie     milk.     WiLLiAM  Pattbrson.     Gborgb  Bbveridgb.' 

Dunbar.         The  sample  was  received  in  a  sour  and  curdled  condition,  and 

H*  h  Court   P*^^*^  fermentation   had   taken    place.      The   analysis  yielded   as 

Iforch  18. '  follows  : — 

j^ppeaL  Total  solids,  per  cent,  by  weight,         .         10*85 

Fat  in  solids,   .  .  .  .1*78 

Solids  not  fat,  .  .  .  9  07 

Ash  in  solids,  .  .  .  .0*77 

These  results  are  in  keeping  with  the  milk  being  of  genuine  quality 
as  cow's  milk;  and  when  the  fermented  state  of  the  milk  is  con- 
sidered, I  am  of  opinion  that  the  milk,  when  fresh,  would  have  given 
higher  figures.  I  therefore  regard  the  milk  as  free  from  admixture  or 
adulteration. 

(Signed)         Stbvbnson  Macadam,  Ph.D.,  &c.. 

Lecturer  on  Chemistry. 

Dr  Macadam  deponed  further  that,  judging  by  the 
results  he  had  himself  obtained  after  partial  fermentation 
had  taken  place,  he  thought  Mr  Macdougald's  analysis 
might  be  accepted  as  pretty  accurate ;  but  that,  accept- 
ing Mr  Macdoiigald's  figures,  he  could  not  agree  with 
him  in  pronouncing  the  milk  not  to  be  genuine  sweet 
milk,  being  of  opinion,  as  the  result  of  an  investigation, 
which  he  had  made,  that  the  Somerset  House  standard 
was  considerably  too  high.  He  admitted,  however,  that 
most  analysts  accepted  the  Somerset  House  standard. 

The  appellant  was  examined  as  a  witness  on  her  own 
behalf,  and  stated  that  the  milk  sold  to  the  officers  was 
sold  just  as  she  received  it  from  the  cart  in  which  it  had 
been  brought  in  from  her  father's  farm  at  Tarbrax  ;  that 
the  milk-cans  generally  came  to  the  shop  sealed,  but 
that  she  occasionally  found  the  seals  broken ;  and  that 
she  could  not  say  whether  they  arrived  with  the  seals 
whole  or  broken  on  the  day  in  question.  The  person 
who  drove  the  cart  from  Tarbrax  to  Dundee  was  not 
examined  ;  but  the  appellant  called  her  brother  and 
sister,  who  work  at  the  farm,  and  who  stated  the  prac- 
tice was  for  the  milk  to  be  poured  direct  from  the  milk- 
pails  into  the  cans  in  which  it  was  carried  into  Dundee. 
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In  consequence  of  the  difference  in  opinion  between     1884. 
Mr  Macdougald  and  Dr  Stevenson  Macadam,  the  Sheriff-     NaTs, 
substitute,  on  the  motion  of  the  prosecutor,  ordered  the     ^^^Jf" 
clerk  of  court  to  transmit  the  third  of  the  sealed  vessels    ^^°°^^' 
or  bottles  to  the  Commissioners  of  Inland  Revenue,  for  ^SJ^^ 
analysis  by  the  chemical  officers  of  their  department  at    ^^^^^ 
Somerset  House,  and  continued  the  case  to  24th  January 
1884,  when,  on  its  being  again  called,  the  following 
certificate   by  the   Somerset   House  analysts  was  pro- 
duced : — 

Ldboratoryy  Somerset  Houte^ 
London,  W.C. 
The  sample  of  milk-  referred  to  in  the  annexed  letter,  marked 
'Ko.  B.,'  'Dandee,  10th  December  1883/  and  secured  with   seal 
bearing  the  words  '  Police  Office,  Dundee,'  was  received  here  on  the 
12th  instant. 

We  hereby  certify  that  we  have  analysed  the  milk,  and  declare  the 
results  of  our  analysis  to  be  as  follows  :r— 

Non-fatty  solids,        .  .  8*55  per  cent. 

Fat,  ....  2-21       „ 

Water,  .  •         89-24       „ 

100  00 

No  change  had  taken  place  in  the  milk  which  would  interfere  with 
the  accurate  estimation  of  the  fat. 

From  a  consideration  of  these  results,  we  are  of  opinion  that  the 
milk  has  been  deprived  of  at  least  8  per  cent,  of  its  fat. 
As  witness  our  bands  this  21st  day  of  January  1884. 

J.  Bell,  Ph.D. 
R.  Baxnistbr. 
G.  Lbwis. 

Thereafter,  on  considering  the  whole  evidence,  the 
Sheriff-substitute  found  as  matter  of  fact,  that  the  aiticie 
supplied  by  the  appellant  as  sweet  milk  to  the  said 
William  Patterson  and  George  Beveridge  on  the  occasion 
libelled,  was  not  of  the  nature,  substance,  and  quality  of 
sweet  milk,  being  deficient  in  fat  to  the  extent  of  8' 3 
per  cent,  or  thereby ;  and  the  appellant  was  accordingly 
convicted  of  the  contravention  charged,  and  adjudged  to 
pay  a  modified  penalty  of  5s.  sterling,  with  £1,  12s. 
sterling  of  expenses,  which  sums  were  paid  in  Court. 
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1884.         The  question  of  law  submitted  for  the  opinion  of  the 

NoTkj.     High  Court  of  Justiciary  was — 
*Ir  *         '  Whether,  on  the  facts  above  stated,  the  SheriflF-substi- 

!__  tute  was  justified  in  convicting  the  appellant  ? ' 

^jlSioW      M'Kechnie  and  Orr,  for  the  appellant— The  Sheriff 

AppemL  Substitute  was  clearly  of  opinion  that  the  evidence  as  il 
originally  stood  was  not  suflScient  to  warrant  a  convic 
tion,  otherwise  he  would  not  have  called  in  the  aid  a 
the  Somerset  House  authorities ;  and  he  seems  to  liavc 
proceeded  to  convict  because  the  Somerset  House  report 
or  certificate  appeared  to  confirm  the  certificate  and 
evidence  of  the  burgh  analyst.  The  Scotch  chemists, 
however,  had  not  substantially  differed  in  their  analysis, 
but  in  the  inference  only  that  fell  to  be  drawn  from  it 
And  upon  such  a  question  an  appeal  to  Somerset  House 
was,  we  submit,  valueless.  Section  22  of  The  Sale  of 
Food  and  Drugs  Act,  1875,  provides  that  the  Somerset 
House  analysts  are  to  certify  only  the  bare  result  of 
their  analysis,  without  giving  any  opinion  as  to  whether 
the  natural  constituents  of  the  particular  subject  analysed 
were  found  in  their  proper  proportions.  Before  such  a 
certificate  could  become  evidence  of  this,  it  would  require: 
to  be  sworn  to,  and  the  analyst  cross-examined.  But 
none  of  the  Government  analysts  were  here  examined. 
It  was  therefore  incompetent  and  unfair  to  receive  as 
evidence  their  opinion  as  to  whether  the  milk  had  been 
tampered  with  or  not  by  addition  to  or  abstraction  from 
its  natural  constituents  ;  for  that  was  really  the  question 
involved  in  the  judgment  of  the  Sheriii.  He  says  tiiih. 
the  substance  was  not  of  the  nature,  substance,  an.^ 
quality  of  sweet  milk.  That  was,  we  contend,  an  irm 
ference  which  he  was  not  entitled  to  arrive  at  upon  tim.* 
face  of  the  evidence.  The  Somerset  House  certificate,  xi 
so  far  as  it  was  competent  evidence,  was  unnecessary,  and 
in  so  far  as  it  might  have  been  of  value  it  was  izicom«- 
petent  It  thus  proved  nothing,  and  as  but  for  ibB^t 
certificate  no  conviction  would  have  followed,  this  con- 
viction is,  we  contend,  bad  in  law  and  ought  to  be  set 
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aside.  Further,  the  case  not  being  one  of  the  admixture  1884. 
of  a  foreign  ingredient  no  prejudice  to  the  purchasers  noTsl 
was  proved.     The  mere  fact  that  the  milk  was  of  an  in*        v, 

ferior  quality — even  if  it  had  been  to  a  small  extent - 

tampered  with — does  not  necessarily  imply  prejudice.  MLohW^ 
The  purchaser  may  have  paid  a  small  price  for  the  ~~i^p^~ 
quantity  he  got. 

Lang,  for  the  respondent. — There  was  here  no  question 
of  law — ^merely  the  question  of  fact  whether  the  milk  had 
been  tampered  with.  Section  22  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  provides  that  the  Somerset  House 
certificate  shall  be  issued  when  the  Justices,  in  the 
exercise  of  their  discretion,  think  it  necessary  to  request 
an  analysis ;  and  section  21  provides  that  *  the  produc- 
tion of  the  certificate  of  the  analyst  shall  be  sufficient 
evidence  of  the  facts  therein  stated.'  The  Somerset 
House  certificate  here  concluded  that  the  milk  had  been 
deprived  of  at  least  8  per  cent,  of  its  fat,  that  is  to  say, 
in  the  words  of  the  burgh  analyst's  evidence,  it  was  not 
genuine  sweet  milk,  but  had  been  tampered  with,  either 
by  the  addition  of  skim  milk  or  by  the  abstraction  of 
cream.  And  that  reduced  the  question  before  the  Sheriff 
to  one  of  the  quality  of  the  milk  in  question,  a  question 
of  fact,  upon  which  the  Sheriff-substitute  was  entitled  to 
take  evidence  and  afterwards  form  his  opinion,  which 
opinion  is  final. 

Lord  Young. — The  material  facts  stated  by  the 
Sheriff-substitute  are  that  the  appellant  sold  as  sweet 
milk  an  article  which,  though  consisting  wholly  of  pure 
milk,  contained  2*2  per  cent.,  and  no  more,  of  fat ;  that 
the  two  chemists  examined  as  witnesses  differed  in  opinion 
on  the  question,  whether  or  not  some  addition  of  skimmed 
milk  or  some  abstraction  of  cream  was  thence  to  be  in- 
ferred ;  that  in  *  consequence  of  the  difference  in  opinion,' 
and  on  the  motion  of  the  prosecutor,  the  Sheriff-substi- 
tute ordered  a  sample  of  the  milk  to  be  sent  to  Somerset 
House  for  analysis,  and  obtained  a  certificate  of  analysis, 
on  considering  which  he  pronounced  the  conviction  com- 
plained of. 
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1884.         The  Sheriflf-substitute  of  course  considered  the  whi 

Kr62.     evidence,  but  it   is  manifest  that   his  judgment   ^ 

v'^     determined  by  an  opinion   expressed  in  the  Somen 

'_  House  certificate  as  deduced  from  the  analysis.     T 

^MS!f^llB^  analysis  of  the  London  analyst  does  not  differ  from  tl 

Appeal     ^^  their  Scotch  brethren,  except  in  being  slightly  mc 

favourable   to   the   appellant,  inasmuch   as  it   exhib 

1    per  cent,    more   fat      And,  indeed,  as  the    Scot 

analysts  substantially  agreed  on  their  analysis,  it  da 

not  occur  to  me  why  a  third  analysis  should  have  bee 

ordered.     The   point  of  difference   between   them  w( 

whether  the  milk  of  Tarbrax  cows  necessarily  contaim 

more  than  2*2  per  cent,  of  fat;  and  if  it  was  thougl 

proper  to  ascertain  this  with  certainty,  I  should  ha^ 

thought  a  reference  to  the  cows,  which  were  at  han 

more  satisfactory  than  a  reference  to  London  chemists. 

Mr  Macdougald  was  of  opinion  that  no  Tarbrax  co 

could  yield  milk  containing  less  than  2*4  per  cent  of  & 

Dr  Stevenson  Macadam  thought  that  it  could,  and  pro' 

ably  did,  that  being  in  his  opinion  a  '  considerably  U 

high  average.'     Now  I  cannot  think  this  was  a  questii 

to  refer  to  Somerset  House,  or  that  it  was  legitimate 

proceed,  not  on  the  analysis  of  the  English  chemists,  b 

on  their  opinion  that  a  Dundee  (Tarbrax)  cow  must  yic 

milk  containing  2*4  per  cent,  of  fat,  for  that  is  tl 

meaning  of  the  opinion  that  the  milk  in  question,  whic 

was  found  to   contain   only  2*2   per   cent,  had  bee: 

deprived  somehow  of  the  difference  after  it  was  got  fioo 

the  cow. 

The  case  does  not  state  any  question  of  law  for  oui 
consideration,  unless  it  be  whether  there  was  cvidenci 
that  could  in  any  reasonable  view  of  it  support  tin 
conviction,  which  is  generally  an  unsatisfactory  way  (« 
stating  a  legal  question,  although,  perhaps,  sometime 
unavoidable.  But  the  questions  intended  to  be  put,  as  ] 
suppose,  were — (1st)  Whether  the  Sheriff-substitute  die 
right  in  referring  the  difference  of  opinion  between  Mi 
Macdougall  and  Dr  Stevenson  Macadam,  not  on  a  queft 


L.  v.]        AND  CIRCUIT  COURTS  OF  JUSTICIARY.  417 


ti^^^n  of  analysidy  but  of  the  necessary  richness  of  sweet     1884. 
ilk  from  Dundee  cows,  to  the  Somerset  House  chemists ;     noTkl 
^  (2d)  Whether  any  milk  with  less  than  2*4  per  cent     ^T^ 


of*    fat  must,  in  point  of  law,  in  deference  to  the  Somerset 


mouse  standard,  be  pronounced  to  be  not  of  the  nature,    ilurch^Si?' 
Butlstance,  and  quality  of  sweet  milk,  and  that  a  sale  of    AppcaiT 
ifc     by  that  name  is,  in  point  of  law,  necessarily  to  the 
pirejudice  of  the  purchaser.     I  am  disposed  to  answer 
botJi  of  these  questions  in  the  negative,  and  so  to  quash 
ttie  conviction. 

XoRD  Craighill. — The  appellant  complains  of  a  con- 
viction obtained  against  her   in   the  Sheriff  Court  at 
Dundee,  on  a  complaint   by  the   Procurator-Fiscal  of 
Court,   charging  her  with  a  contravention  of  the  6th 
section  of  the  Sale  of  Food  and  Drugs  Act,  1875,  as 
amended  by  the  relative  Act  of  1879.     The  question 
^Mch  the  Sheriff  had  to  try  was — Whether  the  milk 
sold  to  the  inspector  and  the  sanitaty  oflScer  on  the  day 
^belled  as  sweet  milk,  was  not  of  the  nature,  substance, 
^^d  quality  of  the  article  demanded,  the  same  being,  as 
^eged^  deficient  in  fat,  to  the  prejudice  of  these  pur- 
^^asers?     And  what  is  asked  in  the  special  case  upon 
^liich  parties  come  before  this  Court  is — Whether  on 
^^  facts  stated  by  the  Sheriff-substitute  he  was  j  ustified 
^  Convicting  the  appellant  ?     The  latter  does  not  appear 
^  Hae  to  be  such  a  question  as  can  competently  be  pre- 
^iited   on   appeal  for   our   consideration.      Under   the 
Surcunary   Prosecution  Appeals   (Scotland)   Act,    1875 
(38   &  39  Vic,  c.  62),  section  3,  only  a  determination, 
8^<i  to  be  erroneous  in  point  of  law,  may  be  the  subject 
^f  the  appeal  provided  for  by  that  statute.     But  in  the 
question  now  submitted  to  this  Court  there  is  no  law 
^u    ^hich  the  opinion  of  the  Court  is  required,  or  on 
which,  so  far  as  I  see,  judgment  can  be  given.     None 
^^  the  evidence  received  has  been  objected  to  as  inadmis- 
^^t>le,  and  it  cannot  reasonably  be  said  that  what  has 
"^^  adduced  was  legally  insufiicient  to  warrant  a  con- 
^^^tion.     The  issue  was  simply  one  of  fact ;  and  if  the 
VOL.  V.  2d 
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1884.  proof,  such  as  it  was,  led  the  inferior  Judge  to  the  con- 
NoTsk  elusion  that  the  complaint  had  been  established,  his 
^^^  determination  to  this  effect  may  not  be  impugned  on 
an  appeal,  or  by  any  other  procedure  in  this  or  in  any 


^§Sch*m '  other  Court  of  review.  The  counsel  for  the  appellant, 
Appeal  indeed,  endeavoured  to  show  that  the  assumption  of  the 
Somerset  House  standard  as  a  test  for  trying  the  quality 
of  the  milk  was  an  error  in  point  of  law,  but  this  is  a 
mistake  according  to  my  view  of  the  matter.  That  was 
resorted  to  by  the  Sheriff-substitute  not  in  deference  to 
any  supposed  legal  rule  by  which  the  question  at  issue 
behoved  to  be  tried,  but  partly  in  consequence  of  evidence 
adduced  on  the  subject,  and  partly  out  of  consideration 
for  the  relative  provision  in  section  22  of  the  first  of  the 
two  statutes  libelled  on  in  the  complaint.  This  objec- 
tion, therefore,  appears  to  me  to  be  unfounded.  The 
conviction  was  also  said  to  be  unwarranted  in  point  of 
law,  inasmuch  as  prejudice  to  the  purchaser  had  not 
been  established,  evidence,  indeed,  not  having  been  led 
upon  that  subject.  But  in  dealing  with  this  objection 
it  must  be  remembered,  in  the  first  place,  that  the  Act 
of  1875,  upon  which  judgment  was  given  in  the  case  of 
Davidson  v.  Macleod,  High  Court,  14th  December  1877, 
Couper,  vol.  iii.  p.  511,  has  been  amended;  and  that  a 
purchase  by  a  public  officer  for  analysis  is  on  the  matter 
of  prejudice  the  same  thing  as  a  purchase  by  any  other 
of  the  lieges.  And,  in  the  second  place,  that  if  the 
thing  sold  be  of  a  quality  inferior  to  that  demanded, 
there  must  be  prejudice  to  the  purchaser  if  inferior 
quality  be  not  made  up  by  superior  quantity.  No  case 
of  this  kind  was  suggested  on  the  part  of  the  appellant, 
much  less  is  there  proof  which  would  have  supported 
such  a  case  had  it  been  presented.  The  conviction, 
therefore,  cannot,  in  my  opinion,  be  successfully  im- 
peached on  the  ground  now  under  consideration.  For 
these  reasons  it  appears  to  me  that  cause  has  not  been 
shown  for  this  appeal,  and  that  as  a  consequence  it 
ought  to  be  dismissed. 
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But  if  the  question  presented  to  us  in  the  special  Case  1884. 

were  to  be  taken  up  for  judgment,  which,  in  my  opinion,  NoTsk 
it  ought  not  to  be,  for  the  reasons  already  expressed,  I        vf^^ 

should  say  without  any  hesitation  that  the  proof  justified  ^ 


the  conviction.  The  Sheriff  possibly,  as  there  was  con-  ^iSjj^ia 
flict  between  the  experts,  might,  without  incurring  App«a. 
imputation  of  error,  have  held  the  charge  not  proven. 
But  from  this  it  may  not  be  inferred  that  the  judgment 
he  gave  was  erroneous,  or  in  the  circumstances  un- 
warranted. Mr  Macdougald,  the  public  analyst  for 
Dundee,  no  doubt,  differed  in  opinion  from  Dr  Stevenson 
Macadam,  who  was  a  witness  for  the  appellant,  as  to  the 
quality  of  the  milk,  and  as  to  the  standard  by  which 
that  was  to  be  judged.  And  it  was  because  of  this 
conflict  that  the  Sheriff,  availing  himself  of  the  power 
conferred  by  the  22d  section  of  the  Act  of  1875,  ordered 
a  third  sealed  bottle  to  be  transmitted  to  the  Commis- 
sioners of  Inland  Revenue  for  analysis  by  the  chemical 
officer  of  that  department  at  Somerset  House.  These 
experts,  thus  consulted,  returned  a  certificate  in  which 
they  say  that  from  a  consideration  of  the  ascertained 
results,  they  formed  the  opinion  that  the  milk  had  been 
deprived  of  a  portion  of  its  fat.  The  evidence  of  Mr 
Macdougald  receiving  such  a  corroboration,  the  balance 
of  proof  might  reasonably  be  taken  to  be  in  favour  of  the 
conclusion  to  which  effect  was  given  by  the  Sheriff  when 
he  convicted  the  appellant. 

But  even  were  this  view  of  the  matter  to  be  taken 
as  correct,  the  appellant's  counsel  argue,  that  never- 
theless the  conviction  should  be  quashed  because  the 
milk  had  been  tampered  with  only  to  a  small  extent. 
This,  assuming  the  fact  to  be  as  represented,  may  be  a 
reason  for  modifying  the  penalty,  but  is  not  a  reason  for 
setting  aside  the  conviction.  If  the  thing  complained  of 
was  such  as  was  worth  doing  for  profit,  it  was  such  as 
might  properly  be  made  the  subject  of  a  prosecution ; 
and  the  result  arrived  at  cannot  reasonably  be  impeached 
upon  a  plea  which  requires  that  the  guilty  shall  be  dealt 
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1884.  with  as  if  he  were  innocent  of  the  oflFence  laid  to  his 

Nor62.  charge.     The  Act  of  1875  was  passed  for  the  protection 

^^  of  the  public,  and  the  public  would  not  be  protected — 

^'  on  the  contrary,  transgressors  would  be  encouraged 


KUrch  18.  *  were  a  plea  like  this  to  be  countenanced  by  the  Court. 
~  Appeal""      C)n  the  whole  matter  my  opinion  is  that  this  appeal 
ought  to  be  dismissed. 

The  Lord  Justice-Clerk  concurred  with  Lord  Young. 
The  following  was  the  Interlocutor  : — 
*  Edinburgh^  \?>th  March  1884. — Having  considered 
this  Case  and  heard  counsel  for  the  parties.  Reverse  the 
determination  of  the  inferior  Judge  :  Find  the  appel- 
lant entitled  to  expenses,  which  modify  to  seven  guineas, 
for  which,  and  one  guinea  as  the  dues  of  extract,  decern 
against  the  respondent.' 

Agents  for  the  Appellant — Messrs  Philip,  Laino,  &  Trail. 
Agetats  for  the  Respondent— Messrs  Stuart  &  STUARf,  W.S. 


Present, 
The  Lord  JusticBi-CLERit. 

Lords  Young  and  Craighill. 

Thb  Glasgow  City  and  District  Eailway  Company,  Appellants — 

Trayner — R,  V,  Campbell. 

AGAINST 

Mrs  Mahy  Hutchison  and  others  (EofefiRt  Hutchison's  Trustees), 

Respondents — Mackintosh  and  Ooudy, 

Railway  -—  Streets,  Inter^-erence  with  — ^  Closing  TRA^Pto  of 
Streetb-^ta'Tute  45  and  46  Vic,  c.  ccxvi.,  sec.  39  (The  Glasgow 
City  and  District  Railway  Act,  1882) — Railway  Private  Act. — 
An  Act  of  Parliament,  which  empowered  a  company  to  make  under- 
ground railways  within  a  town,  and  fot  the  purposes  of  their  under- 
taking to  interfere  with  the  streets,  enacted  that  *  in  constructing 
the  railways  the  company  shall  restore  the  portions  of  carriage- 
way of  any  street  to  be  from  time  to  time  closed  by  them  for  traffic 
for  the  purposes  of  the  works,  within  three  months  from  the  day 
upon  which  such  portions  shall  respectively  be  so  closed,  and  they 
shall  be  liable  to  a  penalty  not  exceeding  £20  for  every  day  after 
the  expiration  of  the  said  period  during  which  such  portions  re- 


L.  V.J        AND  CIKcaiT  COURTS  OF  JUSTICIARY.  421 

speciively  shall  not  be  80  restored.' — Held  that  under  this  enact- 
ment the  company  were  liable  in  the  penalty  if  they  did  not  within 
three  months  restore  portions  of  the  street  used  by  them  for  the 
purposes  of  their  works,  although  these  portions  did  not  include 
^e  whole  breadth  of  the  carriageway,  but  left  a  sufficient  space  to 
illow  carriage  and  cart  traffic  to  pass. 

PKAL— Statute  38  and  39  Vio.,  c.  62,  sec.  3  (Summary  Prosecu- 
tion Appeals  Act,  1875). — Statutes  27  and  28  Via,  o.  53,  and  44 
and  45  Via,  c.  33  (Summary  Jurisdiction  Acts,  1864  and  1881)— 
Penai/tt,  Modification  of. — A  private  Act  of  Parliament  authoris* 
hag  the  construction  of  an  underground  railway,  directed  that  a 
penalty  not  exceeding  £20  per  day,  to  be  imposed  on  the  railway 
iompany  for  the  interference  with  the  carriageway  of  the  streets 
>eyond  a  fixed  period,  should  'be  recoverable  with  costs  in  the 
k>aTt  of  the  Sheriif  of  the  county  of  Lanark  on  swnmary  appUca- 
Icn  by  all  or  any  of  the  proprietors  or  tenants  in  that  part  of  the 
•reef  which  was  opposite  the  portion  which  had  not  been  re- 
ared within  the  fixed  period. 

ui  appeal  on  a  Case  stated  under  the  Summary  Prosecutions 
.ppeala  Act,  1875,  against  a  judgment  of  the  Sheriff  under  the 
ummary  Jurisdiction  Acts,  1864  and  1881,  convicting  the  Com- 
any  of  a  contravention  of  their  Act,  the  appellants  objected  to  the 
:>nipetency  of  recovering  the  penalties  provided  by  way  of  com- 
laint  under  the  Summary  Jurisdiction  Acts,  in  respect  that  they 
^ere  not  penalties  in  the  sense  of  these  Acts,  which  were  not  cap- 
ble  of  being  applied  to  incorporations,  as  incorporations  could  not 
xffer  imprisonment — the  proper  remedy  being  a  summary  applica- 
;.on  in  the  Ordinary  Sheriff  Court.  The  Court  dismissed  the 
ppeaL 

nions  as  to  whether  the  Court  of  Justiciary  has  power  in  a  Case 
lated  for  its  opinion  under  sec.  3  of  the  Summary  Prosecutions 
appeals  Act  of  1875,  to  modify  the  penalty  imposed  by  the  in- 
arior  Judge. 

This  was  an  appeal  on  a  Case  stated  under  the  Sum-     1884. 
jy  Prosecutions  Appeals  Act,  1875,  against  a  judg-     NaTs, 
nt  of  one  of  the  Sheriff-substitutes  for  Lanarkshire  (W.  StySyST 
.thrie,  Advocate),  convicting  the  appellants,  the  Glas-  *"oS^^!^^ 
^  City  and  District  Railway  Company,  on  a  complaint  HutdWaon 
der  the  Summary  Jurisdiction  Acts,  1864  and  i881,.!!i?^ 
urging  a  contravention  of  section  39  of  the  Glasgow  ^JJlJ^S^SC' 
^  and  District  Railway  Act,  1882.^  ""a^^jT^ 

^  Statute  45  and  46  Vic,  c  cozvju  (The  Glasgow  City  and 
fttiict  Railway  Act,  1882). 
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1884.         The  Case  stated  by  the  Sheriff  set  forth  : — 

No.  53.  *  That  the  respondents  are  proprietors  of  the  property  forming 

^ySdSI^  Nos.  227,  229,  231,  233,  235,  and  237  West  Regent  Street,  and  Nos. 
*ri^^^*y  128,  130,  and  132  Holland  Street,  Glasgow. 

V.  *  That  in  or  about  the  month  of  May  1883,  or  at  all  events  prior 

andOthera.  ^^  *^®  ^*  ^^7  ^^  June  in  that  year,  the  appellants,  in  constructing 

-; the  railway  presently  being  constructed  by  them  from  the  Stobcross 

March  20.'  branch  of  the  North  British  Railway  to  the  Glasgow  and  Coatbridge 
""T  ~y  branch  of  the  same,  and  for  the  purposes  of  the  said  work,  closed  for 
traffic  a  portion  of  the  carriage  way  of  Holland  Street  opposite  to  the 
property  above  mentioned  belonging  to  the  respondents.  That  by 
the  39th  section  of  the  Act  45  and  46  Victoria,  chapter  ccxvi.,  being 
the  Act  by  which  the  appellants  are  empowered  to  make  the  said 
railway,  it  is  provided  : — [Quotes.  See  foot-note,  p.  423.]  That  the 
appellants  have  failed  to  restore  the  said  portion  of  the  carriageway 
of  HoUand  Street,  as  required  by  the  said  section,  and  in  terms  thereof 
they  are  liable  to  the  respondents  in  a  penalty  not  exceeding  £20 


Section  34. — *  Subject  to  the  provisions  of  this  Act  the  com- 
pany may,  for  the  purpose  of  constructing  railway  No.  1,  appro- 
priate and  use  the  subsoil  of  the  streets,  roads,  roadways,  lanes, 
footpaths,  and  places  shewn  on  the  deposited  plans,  and  described 
in  the  deposited  books  of  reference ;  and  may  break  up,  remove,  alter, 
or  interfere  with  all  drains  or  sewers,  and  all  water,  gas,  and  other 
pipes  therein  or  thereunder ;  and  the  company  may,  during  the 
construction  of  the  railways,  cross,  alter,  stop  up,  or  divert  the  said 
streets,  roads,  roadways,  lanes,  footpaths  and  places,  or  any  of  them, 
and  use  and  appropriate  any  of  them  so  stopped  up/  &c. 

Section  37. — *  For  the  ftirther  protection  of  the  Lord  Provost, 
Magistrates,  and  Council  of  the  city  of  Glasgow,  .  .  . — (in  this 
section  called  "the  corporation'*)  —  the  following  provisions  .  .  . 
bhall  have  effect,  and  be  binding  on  the  company  (that  is  to  say) : — 

*  (a)  At  least  twenty-one  days  before  the  company  commence 
any  works,  the  execution  of  which  could  in  any  way  interfere  with  or 
affect  any  of  the  roads  or  streets  in  the  city  and  royal  burgh  of  Glas- 
gow, or  which  would  interfere  with  or  affect  the  sewers  and  drains 
belonging  to  the  corporation,  the  company  shall  give  to  the  corporation 
notice  thereof  in  writing,  accompanied  by  plans,  sections,  working 
drawings,  and  specifications  shewing  the  manner  in  which  the  pro- 
posed railways  and  works  are  to  be  executed,  and  also  the  means  to 
be  employed  for  protecting  the  said  roads,  streets,  sewers,  and  drains 
during  the  operations  of  the  company,  and  also  the  means  to  be 
employed  for  making  good  any  injury  or  damage  to  or  interference 
with  the  said  roads,  streets,  sewers,  and  drains;  which  plans,  sections, 
working  drawings,  and  specifications  shall  be  subject  to  the  approval 
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pep  day  for  every  day  after  the  expiration  of  the  period  of  three      1884. 
months  from  and  after  the  Ist  day  of  June  1883,  during  which  the      jjo^ 
t-aid  portion  of  the  carriageway  is  not  restored ;  and  the  complaint  The  Glaagow 
^erefore  craves  the  Sheriff  to  grant  warrant  to  cite  the  said  appel-  trict  Railway 
^^ts  to  appear  before  him  to  answer  to  said  complaint,  and  thereafter    Company 
■^3  convict  them  of  the  aforesaid  contravention,  and  to  adjudge  them    HutchMon 

*^^  pay  to  the  respondents  the  penalty  provided  by  the  said  Act  . 

•In  order  to  understand  one  of  the  preliminary  pleas  taken  by  the  ^^^' 

kX^pellants,  it  is  necessary  to  state  that  an  ordinary  action  (in  the  form  — 

^xt)vidod  by  the  Act  39  and  40  Vict.,  cap.  70,  sec.  6)  brought  before  -^PP*^- 
t^e  by  the  respondents  against  the  appellants  for  the  same  penalties 
tad  been  dismissed  by  me,  without  expenses,  on  the  2d  day  of  Jan- 
^uy  1884,  on  the  ground  that  said  section  39,  imposing  the  penalties, 
aving  authorised  the  recovery  thereof  by  *  summary  application,'  the 
ro  visions  of  the  3d  section  of  the  Summary  Jurisdiction  (Scotland) 
ct^  1881,  applied  to  them,  and  it  became  obligatory  to  use  the  only 
►rxTM  for  the  summary  recovery  of  penalties  now  lawful  in  the  Sheriff 
^*ixt,  viz.,  the  forms  of  the  Summary  Jurisdiction  (Scotland)  Acts, 


tilie  corporation  previously  to  the  works  of  the  company  affecting 
lo    said  roads,  streets,  sewers,  or  drains  being  commenced. 

*   ^6)  Where  the  railways  and  works  and  operations  of  the  company 

^    c^arried  on  upon  the  surface  of  the  ground,  the  company  shall  not 

^^^y  one  time,  without  the  consent  of  the  corporation,  interfere  with 

^^ccupy,  for  the  purposes  of  the  said  railways  and   works  and 

^^^rations,  a  greater  extent  of  road  or  street  surface  than  one  hundred 

[-^   fifty  lineal  yards.     In  every  case  in  which  the  company  interfere 

*"^Xi  said  road  or  streets,  the  company  shall,  to  the  satisfaction  of  the 

*^^t^ration  (1)  restore   the  road  or  street  so  interfered  with  .to  its 

^^inal  level;  (2)  cause  the  formation  of  the  road  or  street  to  be 

perly  consolidated ;  (3)  make  good  the  paving  and  metalling  of  the 

or  street ;  (4)  provide  and  maintain  all  requisite  communications 

accesses  for  foot-passengers  to  and  from  the  houses  and  other 

ings  in  the  streets  or  roads  so  inteifered  with.' 

Section  39. — *In   constructing   the   railways  the   company  shall 

^^'fcore  the  portions  of  the  carriageway  of  any  street  to  be  from  time 

^    "t^ime  closed  by  them  for  traffic  for  the  purposes  of  the  works,  within 

'^*'«e  months  from  the  day  upon  which  such  portions  shall  respectively 

^   ®o  closed,  and  they  shall  be  liable  to  a  peni.lty  not  exceeding  J&20 

►^  every  day  after  the  expiration  of  the  said  period  during  which 

*^*^   portions  respectively  shall  not  bo  so  restored,  and  such  penalty 

^^^    be  recoverable  with  costs  in  the  Court  of  the  Sheriff  of  the 

yuty  of  Lanark,  on  summary  application  by  all  or  any  of  the  pro- 

^^tors,  or  tenants,  in  that  part  of  the  street  which  is  opposite  the 

I^^ctive  portions  which  shall  not  be  restored.' 
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1884.       1864  and  1881.1     At  the  date  of  stating  the  preliminary  objections 
j^    7g       in  the  present  case,  viz.,  on  16th  January  1884,  the  said  judgment  of 
The  Glasgow  dismissal  was  not  extracted,  and  it  was  liable  to  be  appealed  against, 
jxict  Railway  but  up  to  the  present  date  it  has  neither  been  appealed  against  nor 
Company    extracted.     When  the  present  cause  came  up  before  me  on  16th  Jan- 
Hutchison    nary  1884,   Mr  Robert  Peel  Lamond,  law  agent,  appeared  for  the 
appellants,  and  stated  the  following  preliminary  objections  :-^ 

High  Court,  — 

March  20. 


*  Statute  27  and  28  Vic,  cap.  53  (Summary  Procedure  Act,  1864). 
Appeal          Sec.  2 — *  ,  .  .  "  Penalty"  shq,ll  mean  any  sum  of  money  which  may, 

under  the  authority  of  any  Act  of  Parliament,  be  recoverable  from 
any  person  in  respect  of  the  contravention  of  any  statutory  require- 
ment or  prohibition,  and  also  any  sum  which  may  under  the  pro- 
visions of  any  Act  of  Parliament,  be  recoverable  as.  a  penalty  of  for- 
feiture, whether  such  sum  shall  be  payable  to  the  pq.rty  complaining, 
prosecuting,  or  suing  for  the  same,  or  shall  be  payable  in  whole  or  in 
part  to  any  other  person,  or  be  applicable  to  jany  other  use,  and 
whether  the  amount  thereof  is  fixed  by  such  statutory  provision,  or 
is  so  fixed  subject  to  a  power  to  modify  or  mitigate,  or  is  in  the 
nature  of  a  penalty  not  exceeding  a  certain  sum,  to  be  awarded  by 
the  court  or  judge  who  may  take  cognizance  thereof. 

Section  3. — *  The  provisions  of  this  Act  may  be  applied  to-«=- 
*(1.)  All  proceedings  before  any  sheriff,  justices  or  justice,  or  magi- 
strate in  Scotland  in  virtue  of  the  summary  jurisdiction  conferred 
upon  them,  or  any  of  them,  in  relation  to  the  trial  of  offences  and 
recovery  of  penalties,  by  the  recited  Acts,  or  any  of  them. 

*(2.)  All  proceedings  to  be  taken  before  any  sheriff,  justices  or 
justice,  or  magistrate  in  Scotland  for  the  prosecution  of  any  person 
who  has  committed,  or  is  charged  with  having  committed,  any  offence 
or  act  for  which,  under  the  provisions  of  any  Act  of  Parliament,  he 
is  liable,  upon  summary  conviction  before  any  sheriff,  magistrate, 
justices  or  justice,  to  be  imprisoned  or  fined,  or  otherwise  punished, 
or  to  be  oi-dered  to  do  or  perform  any  act,  and  to  be  imprisoned  in 
default  of  performance. 

*  (3.)  All  proceedings  for  the  recovery  of  any  penalty,  or  sum  of 
money  in  the  nature  of  a  penalty,  which,  under  the  provisions  of  any 
Act  of  Parliament,  may  be  recovered  by  summary  complaint  or  infor- 
mation, or  by  poinding  or  distress  and  sale,  or  other  summary  pro- 
cess or  diligence  of  the  like  nature,  before  any  sheriff,  justices  or 
justice,  or  magistrate. 

*  (4.)  All  proceedings  for  the  trial  or  prosecution  for  any  offence,  or 
for  the  recovery  of  any  penalty,  under  any  Act  of  Parliament  by 
which  it  shall  be  provided  that  offences  committed  in  contravention 
thereof  or  penalties  thereby  imposed  shall  be  prosecuted  or  recovered 
under  the  provisions  of  this  A^t. 

Schedule  K.  No.  6. — *  Judgment  for  a  Penalty  recoverable  by  DUi- 
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tu 


1.  Lis  pendens,  in  respect  that  the  appealing  days  against  the      1884. 
beriff-snhetitute's  interlocutor  of  2d  January  current  dismissing  an      ^i^~^ 
dinary  action   for  the  same  penalties  by  the  complainers  (the  The  Glasgow 
spondents)  against  the  respondents  (the  appellants)  are  not  yet  tri^ Railway 
ipired.      2.   That  it  is  incompetent  to  sue  for  the  penalties  imposed     Company 
/  section  39  of  the  respondents'  (the  appellants')  special  Act,  45  and    HatohisoD 

3  Vic.,  cap.  ooxvi.,  in  the  forms  prescribed  by  the  Summary  Juris- ^"' 

ction  (Scotland)  Acts,  1864  and  1881,  but  that  the  same  should  be  HjghOojrt, 
ted  for  by  summary  application  to  the  SberifiTs  ordinary  jurisdiction,  .  .  — 
%  prescribed  by  the  Act  of  Sederunt,  10th  July  1839,  and  recognised     ^.ppeaL 

2ncc-.-The  justices  [or  justice,  or  sheriff,  or  magistrate],  in  respect 
r  the  judicial  confession  of  the  said  J.  K.  [or  of  the  evidence 
Induced],  convict  the  said  /.  K.  of  the  contravention  [or  offence] 
harged  [or  state  to  whai  egctent  he  is  guilty],  and  therefore  adjudge 
im  to  forfeit  and  pay  the  sum  of  £  of  penalty  [or  modified 

-eualty,  w?iere  there  is  power  to  modify],  of  £  ,  and  also  find  the 

Bid  J.  K.  liable  in  £  of  ei^penses  to  the  complainer,  and  ordain 

Dstant  execution  by  arrestment,  and  also  execution  by  poinding  [and 
mprisonment,  w?iere  there  is  power  to  imprison] ;  grant  warrant  to 
ifficers  of  court  to  arrest  all  debts  and  sums  of  money  owing  to  the 
aid  •/.  K.,  and  [if  time  is  allowed,  add,  in  default  of  payment  within 
days  from  this  date]  to  poind  his  goods  and  effects  and  to  sell 
he  Aume  at  the  expiration  of  not  less  than  forty-eight  hours  after 
mch  poinding,  without  further  notice  or  warrant;  [w?iere  the  Act 
luthorises  imprisonment,  add],  and  appoint  a  return  or  execution  of 
mch  poiuding  and  sale  to  be  made  within  days  from  the  expira- 

tion of  the  period  hereby  allowed  for  payment,  under  certification  of 
imprisonment  [if  far  a  term  specify  the  term],  in  default  of  payment 
Dr  recovery  of  the  said  sums  with  the  expenses  of  diligence  before  the 
time  allowed  for  such  report. — [Signature  of  judges  or  judge!] 

Statute  44  and  45  Vic^,  cap.  33  (Summary  Jurisdiction  Act,  1881). 

Section  8. — *  (1.)  Imprisonment  competent  in  default  of  recovery 
by  poinding, — Subject  to  the  provisions  of  section  six,  in  all  proceed- 
ings under  the  Summary  Jurisdiction  Acts  where  a  warrant  of  poind- 
ing and  sale  is  competent,  a  warrant  of  imprisonment  in  default  of 
recovery  of  sutlicient  goods  shall  likewise  be  competent  for  a  period  not 
exceeding  three  months,  and  the  court  shall  specify  the  term  of 
imprisonment  in  the  warrant. 

*  (2.)  Execution  of  warrants  of  poinding  and  sale, — All  warrants  of 
poinding  and  sale  under  the  Summary  Jurisdiction  Acts  shall  be 
executed  in  manner  provided  by  the  Small  Debt  Act,  1837  [7  Will. 

4  and  1  Vict,  cap.  41],  provided  that,  in  place  of  the  customary  notice 
of  sale,  notice  of  every  sale  under  such  warrants  shall  be  given  by 
advertisement  in  some  newspaper  circulating  in  the  place  of  sale  on 
the  day  of  sale  or  within  three  days  preceding  the  same.' 
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1884.      by  sec.  147  of  the  Railway  Clauses  Consolidation  (Scotland)  Act, 

NoTes       1^4:5.     3.  Defect  of  jurisdiction  by  reason  of  such  incompetency,  and 

The  Glawow  4.  Irrelevancy,  in  respect  there  is  no  statement  averring  damage." 

triot  Railway      *I  repelled  said  objections.     Mr  Lamond   thereupon  pleaded,  on 

Company    "behalf  of  the  appellants,  and  under  reservation  of  said  objections,  and 

Hutchison    under  protest,  not  guilty. 

"^ _1      *The  cause  was  adjourned  for  trial  to  the  22d  January  1884.     On 

^g^  ?Q0*'  ^^^^  ^^^®  *^®  following  admissions  were  made  by  joint  minute  of  the 

parties,  which  minute  and  relative  sketch  were  put  in,  and  formed 

Appeal.      ^Q  g^je  evidence  in  the  cause  : — 

*"That  the  complain ers  (the  respondents),  as  trustees  of  the 
deceased  Eobert  Hutchison,  are  proprietors  of  the  property  in  West 
Eegent  Street  and  Holland  Street  mentioned  in  the  complaint. 

*  "  That  the  portion  of  the  carriageway  of  Holland  Street  enclosed 
by  the  respondents  (the  appellants)  is  partly  opposite  the  complainers' 
(the  respondents')  property  mentioned  in  the  complaint,  and  that  it 
extends  beyond  the  centre  line  of  said  street,  and  on  to  the  half 
thereof  embraced  in  the  complainers'  (the  respondents')  title,  leaving 
a  passage  about  twelve  feet  wide  between  it  and  the  edge  of  the  foot- 
path on  the  complainers'  (the  respondents')  side  of  the  street  open  for 
vehicles  and  other  street  traffic.  That  the  said  enclosure  and  its 
situation  relative  to  Holland  Street  is  fairly  represented  on  the  hand 
sketch  signed  as  relative  hereto.  That  the  said  enclosure  has  existed 
since  1st  June  1883,  and  still  exists.  That  the  complainers  (the 
respondents)  are  non-resident  in  the  property  mentioned  in  the  com- 
plaint, and  that  they  have  not  sustained  any  personal  inconvenience 
by  the  existence  of  the  said  enclosure."  The  sketch  above  mentioned 
is  here  referred  to,  and  held  as  forming  part  of  this  case. 

*0n  the  28th  January  1884,  to  which  date  the  cause  had  been 
further  adjourned,  I,  in  respect  of  the  evidence  adduced,  viz.,  the  said 
facts  admitted,  convicted  the  appellants  of  the  contravention  charged, 
and  therefore  adjudged  them  to  forfeit  and  pay  the  sum  of  £256  of 
modified  penalty,  one  half  thereof  to  be  paid  to  the  present  respon- 
dents (the  complainers),  and  the  other  half  thereof  to  be  paid  to  the 
inspector  of  poor  of  the  Barony  Parish,  Glasgow,  for  the  benefit  of  the 
poor  of  such  parish,  and  also  found  the  appellants  liable  in  £B  of 
expenses  to  the  respondents,  and  ordained  instant  execution  by 
arrestment,  and  also  execution  by  poinding,  granted  warrant  to  officers 
of  Court  to  arrest  all  debts  and  sums  of  money  owing  to  the  appellants, 
and  to  poind  their  goods  and  effects,  and  to  sell  the  same  at  the 
expiration  of  not  less  than  forty-eight  hours  after  such  poinding, 
without  further  notice  or  warrant.  In  fixing  said  penalty,  I  gave  at 
the  rate  of  £2  per  day  for  the  period  beyond  the  three  months  up  to 
the  date  of  the  action.  In  appropriating  the  penalty,  I  had  regard  to 
the  provisions  of  the  Railway  Clauses  Consolidation  (Scotland)  Act 
1845,  and  especially  section  142  thereof.' 
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The  questions  of  law  were —  1884. 

1 .  Whether,  in  the  circumstances  stated,  the  plea  of    Na  63. 
lis  pendens  was  well  founded,  and  should  have  received  city andDis- 
eflfect?      2.  Whether  it  was   competent  to   bring   the    company^ 
cause  under  the  provisions  of  the  Summary  Jurisdiction  Hutchison 
(Scotland)  Acts,   1864   and   1881?      3.   Whether  the  "^^^^. 
fact  that  the  party  complained  against  was  an  incorpora-   w&roh  S5/ 
tion  rendered  the  application  of  the  Summaiy  Jurisdic-     Appeal 
tion  Acts  impracticable  or  illegal  ?     4.  Whether,  under 
the  provisions  of  section  39  of  the  special  Act  founded 
on,  it  was  necessary,  before  the  appeUants  could  incur 
the  penalty  therein  specified,  that  for  a  greater  period 
than  three  months  they  should  occupy  the  carriageway 
of  the  street  opposite  the  respondents'  property  to  such 
a  breadth  or  extent  as  would  entirely  prevent  carriage 
traffic   from   passing  that  point ;    or  whether  it  was 
sufficient  to  render  the  appellants  liable  in  the  penalty 
that  they,  as  in  the  present  case,  for  a  period  exceeding 
three  months  occupied  somewheit  more  than  half  of  the 
breadth  of  the  carriageway  of  the  street  there,  while 
leaving  clear  a  part  of  the  carriageway  12  feet  wide, 
next  the  property  of  the  respondents,  for  vehicle  and 
other  traffic,  besides  the  footpath  ?     5.  There  being  no 
.statement   in   the   complaint  averring  damage  to  the 
respondents,  whether  the  complaint  was  relevant?     6. 
Whether  the  penalty  awarded,  if  legally  incurred,  has 
been  properly  bestowed  or  appropriated  ?     7.  Whether, 
in  the  whole  circumstances  of  the  case,  the  conviction 
and  judgment  or  sentence  in  question  are  well  founded, 
and  should  stand  ? 

K.  V.  Campbell  for  the  appellants. — This  is  an  appeal 
against  a  conviction  by  one  of  the  SheriflF-Substitutes 
of  Lanarkshire  at  Glasgow,  finding  the  appellants,  the 
Glasgow  City  and  District  Railway  Company,  guilty 
of  a  contravention  of  sec.  39  of  their  Act,  which  pro- 
vides : — [reads,  see  footnote  p.  423].  Our  construction 
of  this  section  is,  that  we  must  have  obstructed  the 
whole   breadth   of    the  street    in   order  to   incur   the 
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1884.     penalty,  and  that  the  only  check  provided  by  the  Act 

NoTm.     prevent  us  from  obstructing  unduly  any  smaller  p 

atyandSS^  tion — in  breadth — of  any  street  is,  that  we  must  obts 

Company*^  ^^^  couscut   of  thc  magistrates  under  sec.   37  of  oi 

Hutohkon  Act.     The  obstiuction  complained   of  began   in  Ju] 

!^ —  1883,  and   it  consists  of  a  hoarding  filling  up  aboi 

^^^2^*  half  the  carriageway  of  the  street — at  least,  about  ] 

""xppeai.     feet  is  left  free  for  traffic.     A  shaft  has  been  construcb 

at   this  point   (which   is   nearly  in  the  centre   of  tl 

operations  carried  on  by  the  railway  company)  for  t 

purpose  of  conveying  bricks  and  other  materials  to  ti 

workings  below.     If  this  shaft  and  hoard  mg  are  with 

the  Act,  it  is  obvious  that  the  decision  ot  this  prosecuti( 

involves  very  large  sums  indeed,  for  it  has  been  open, 

has  been  said,  from  June   1883,  and  must  necessari 

remain  open  for  a  considerable  time  longer  if  the  railw; 

is  to  be  completed ;  and  the  penalty  under  the  Act 

£20  per  day.     Besides,  similar  questions  will  arise  . 

other  parts  of  the  city  where  the  Company's  line  is  i 

extend,    and    with   similar    penalties.      But    the  fin 

question   relates  to   the   competency   of  bringing  thi 

prosecution  for  penalties  under  the  Summary  Jui-isdictio: 

Acts,  1864  and  1881.     We  object  to  that  being  done 

The  three  months  allowed  by  the  39th  section  of  th' 

Railway  Act  expired  on  1st  August,  so  that  the  penaltie 

already  incurred  for  this  single  shaft  exceed  £2000;  an< 

if  this  prosecution  has  been  competently  brought,  theJ 

we  are,  in  a  question  involving  a  sum  like  that,  exclude^ 

even  from  review  by  the  Sheriff,  not  to  mention  th.^ 

Court  of  Session  and  the   House  of  Lords,  our  onl^ 

redress  being  by  way  of  a  Case  stated  on  a  question  o 

law  under  the  Summary  Prosecutions  Appeals  Act,  1873 

Section  39  of  our  special  Act  provides  that  *  such  penaltj 

shall   be  recoverable   with   costs  in  the  Court  of  th- 

Sheriff  of  the  County  of  Lanark  on  summary  application. 

That  means   one   of  the  ordinary  forms  of  summar 

application  to  the  Sheriff  in  his  ordinary  jurisdictior 

such  as  is  prescribed  by  the  Act  of  Sederunt  of  lOt^ 
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3\ily    1839,  sec.  145,  and  is  recognised  by  the  Railway     1884. 
Clauses  Consolidation   (Scotland)  Act,  1845  (8  and   9     nTIs. 
Vic,  cap.  33).  sec.  147, — as  indeed  appears  to  have  been  cii^andwr 
the  view  of  the  respondents  when  they  made  their  first    compi^y  ^ 
application.     Summary  causes  in  the  ordinary  Sheriff-  Hutchison 
Court  do  not  differ  in  point  of  form  from  causes  which  *°       ^^ 
are  not  summary,  only  they  are  heard  out  of  the  ordin-  ^§!Sc?»^ 
ary  course,  just  like  cases  in  the  Summar  Roll  in  the  ~~^pg^'' 
Court  of  Session.     The  error  into   which  the  Sheriff- 
Substitute  has  fallen  in  interpreting   the   provision  of 
sec.  39  of  the  special  Act  is,  that  he  has  disregarded  the 
&ct  of  there  being  another  form  of  summary  application 
in  the  Sheriff-Court  besides  that  prescribed  by  the  Acts 
of  1 8  64  and  1881.    Summary  applications  in  the  ordinary 
Sheriff-Court  have  not  been  abolished  with  the  recent 
Ganges  in  Sheriff-Court  procedure.     Such  applications, 
on  the  contrary,  are  recognised  by  the  Sheriff-Court  Act 
^f  1853  (16  and  17  Vict,  cap.  80),  sec.  44,  and  by  the 
Sieiriff'-Courts  Act,  1876  (39  and  40  Vict.,  cap.  70),  sec. 
^2  ;    and  sec.  27  of  the  Summary  Procedure  Act,  1864, 
^^^ressly  saves  all  ordinary  Sheriff-Court  forms.     The 
Sh^xiff-Substitute  has  grounded  his  judgment  on  section 
^  ^f"  the  Summary  Jurisdiction  Act  of  1881,  which  enacts 
^'^^t  the  provisions  of  the  Summary  Jurisdiction  Acts  of 
^^64  and   1881    *  shall  apply  to  all  summary  proceed- 
^gs  as  enumerated  and  described  in  the  3d  section  of 
^'^^    Summary  Procedure  Act  of  1864,  and  to  all  pro- 
^^clings  of  a  like  nature  which  by  any  future  Act  are 
^*ected  to  be  taken  summarily.*      The  Sheriff-Substi- 
t^t>«   thinks    that    the    proceedings    contemplated    by 
aeotion  39  of  our  special  Act  is  a  proceeding  of  *  a  like 
^^^trore '  with  those  enumerated  in  sec.  3  of  the  Act  of 
1864.      We   maintain   that   that   is   a  mistake.      The 
P^tialty  provided  by  section  39  is  not  of  the  nature  of  a 
P^iialty  for  a  crime ;  what  that  section  contemplates  is 
the  recovery  of  a  sum  by  way  of  civil  damages.     This  is 
^^  first  attempt  in  Scotland,  so  far  as  we  know,  to  pro- 
®^^ute  a  corporation  criminally  or  g^wa^i-criminally.     In 
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1884.     England  there  is  not  much  authority  on  the  point,  but 

Nols.     there  the  current  doctrine  seems  to  be  that  while  the 

City and^S^  word  *  pcrsou  *  iucludcs  jural  as  well  as  natural  persons, 

^"co^my  ^  yet  when  it  is  used  with  reference  to  an  oflFender  by 

Hutehiflon  whom  somc  delinquency  has  been  or  may  be  committed, 

andOtiKsra.  -^  ^^^  ^^  j^^j^^  ^^  iucludc  physical  persons  only;      See 

^^b^2o^  Guardians  of  St  Leonards  v.  Franklin,  June  28,  1878, 

XppeaL  ^*^'  ^  ^'^'  ^^^'  ^*^*^»  P®^  Lord  Chicf-Justicc  Coleridge 
at  p.  380 ;  Maxwell  on  Statutes,  2d  edit.  p.  75.  The 
word  is  to  be  construed  5ect^nc?tim  suhjectam  materiami. 
And  it  is  quite  plain  that  the  Summary  Jurisdiction 
Acts  contemplate  persons  who  can  be  brought  before  a 
judge,  can  plead  guilty  and  can  suffer  imprisonment. 
Section  8  of  the  Act  of  1881,  and  the  forms  of  warrants 
attached  to  the  Acts,  make  that  quite  plain ;  and  that 
must  have  been  the  view  of  the  parties  here,  for  the 
company  (through  its  agent)  is  made  to  *  plead  guilty/ 
But  while  it  may  plead  guilty  through  its  agent,  it  is 
hard  to  imagine  that  it  could  undergo  imprisonment  in 
that  vicarious  fashion.  In  short,  the  idea  of  prosecuting 
and  imprisoning  a  corporation  is  absurd,  and  conse- 
quently the  Summary  Jurisdiction  Acts  are  not  applic- 
able to  the  recovery  of  penalties  under  section  39  of  the 
special  Act.     Passing  now  to  the  merits  of  the  case — 

Lord  Justice-Clerk. — We  will  hear  this  point  argued 
from  the  other  side  before  you  proceed  to  the  merits. 

GouDY  for  the  respondents. — It  is  difficult  to  see 
what  benefits  the  appellants  can  gain  by  having  their 
objection  sustained.  They  say  they  get  a  right  of 
appeal  to  the  Court  of  Session  and  the  House  of  Lords, 
instead  of  merely  an  appeal  on  a  Case  stated  to  the 
Court  of  Justiciary.  But  if  they  come,  as  they  say  they 
do,  under  the  Eailway  Clauses  Act  of  1845,  the  judg- 
ment of  the  Sheriff  under  that  act  is  final — see  sec.  150 
— so  that  they  have  not  even  the  right  of  having  a  Case 
stated.  We  say,  however,  that  looking  to  terms  of  the 
39th  section  of  the  special  Act,  and  of  the  various 
provisions  of  the  Summary  Jurisdiction  Acts,  1864  and 
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1881  ,  the  present  complaint  is  a  perfectly   competent     1884. 
forxxx    of  procedure,  whether  or  not  another  form  may     no.  ss. 
not  hiave  been  equally  competent.     The  Summary  Juris-  city  and  iws- 
dietion  Acts  do  not  relate  to  criminal  proceedings  only,    company^ 
Tlie    definition  of  *  penalty'  in  the  Act  of  1864  is: —  uutoiuMm 

[rea-ds  sec.  2,  footnote  p.  424].      The  penalty  provided -'^ 

by  the  special  Act,  sec.  39,  is  quite  within  that  defini-  ^So^^ 
tion.  The  only  real  difficulty  arises  from  the  8th  section  ~7^ii"~ 
of  the  Act  of  1881,  taken  along  with  form  No.  6  in 
Schedule  K.  of  the  Act  of  1864  [see  footnote  p.  424], 
which  is  the  form  of  judgment  adopted  by  the  Sherifl; 
That  seems  to  render  imprisonment  possible  under  such 
^  judgment,  and  we  do  not  maintain  that  a  corporation 
can  be  imprisoned.  But  it  does  not  follow  that  it 
cannot  incur  penalties,  which  are  to  be  recovered  accord- 
uag  to  the  nature  of  the  delinquent.  In  short,  there  are 
cases  to  which  the  Acts  of  1864  and  1881  apply  with 
perfect  propriety,  in  which,  nevertheless,  imprisonment  is 
i^iipossible.  That  may  either  be  from  personal  privilege, 
^  in  the  case  of  peers,  or  from  personal  incapacity,  as 

• 

^^  the  case  of  married  women,  or  as  in  the  present  case, 

frona  the  merely  jural  nature  of  the  person.     The  Bank- 

^ptcy  Act  offers   a  very   appropriate   analogy,  for   it 

contains  provisions  for  the  personal  protection  of  the 

t>ankrupt,  and  it  is  well  settled  that  corporations  may  be 

^acJe  notour  bankrupts.      Railway  companies  are  also 

'i^l>le  for  breach  of  interdict,  Hamilton  v.  Caledonian 

^ilway,  July  20,  1847,  X.  D.  41,  19  Scot.  Jur.  693, 

^^-  Aug.  3,  1850,  VII.  Beirs  App.  272,  22  Scot.  Jur. 

^2  ^.     It  is  quite  possible  that  the  Sheriff"- Substitute  was 

'^      error  in  dismissing  the  original  application   in  the 

^''^iinary  Sheriff'-Court  form,  for   both   forms   may   be 

^^^^>ipetent. 

Irayner  for  the  appellants. — This  question  depends 

P^^marily  on  the  words  of  sec.  39  of  the  special  Act, 

^^fcat  that  Act  provides  is  twofold,  that  the  penalty 

^ti5^  be  recoverable  in  the  SheriflF-Court  of  Lanarkshire, 

^*^<3  that  it  shall  be  recoverable  on  summary  application. 
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1884.     There  are  no  other  liraitations.      There  is  nothing  in 

NoTis.     particular  to  suggest  the  exclusion  of  the  ordinary  rights 

^;2!d^"of  appeal     It  may  be  very  proper  that  cases  like  the 

**Company ^ present  should  be  heard  expeditiously ;  but  a  less  suit- 

HuJhiBon  able  tribunal  for  determining  the  very  large  interests  at 

— —  stake  here  than  the  Sheriff  sitting  under  the  Summary 

^^c^2^*  Jurisdiction  Acts,  could  hardly  be  devised.  Therefore 
^i^ppaai.  tl^8,t  form  of  summary  application  is  not  to  be  assumed 
as  the  one  which  the  Legislature  intended ;  and  what  the 
Legislature  did  intend  is  easily  discoverable  from  its 
language,  for  the  Act  says  the  Sheriff- Court  of  Lanark- 
shire ;  and  when  an  Act  of  Parliament  mentions  a  well- 
known  jurisdictioti,  that,  in  the  absence  of  strong  words 
to  the  contrary,  must  be  held  to  mean  the  jurisdiction 
with  its  ordinary  procedure  and  ordinary  rights  of  appeal. 
Magistrates  of  Portohello  v.  Magistrates  of  Edinburgh^ 
Nov.  9,  1882,  X.  R.  p*  130,  per  Lord  Justice-Clerk  at 
p.  137*  To  hold  that  both  forms  are  open,  would  be 
to  give  the  complainer  the  right  of  saying  whether  there 
was  to  be  an  appeal  or  not. 

Parties  were  then  heard  on  the  merits. 
R,  V.  Campbell  and  Trayner  for  the  appellants. — 
The  question  is  whether  total  obstruction  is  necessary  in 
order  that  the  penalties  under  sec<  39  of  the  special  Act 
may  be  incurred.  We  say  that  it  is — that  the  *  portions 
of  the  carriageway  *  .  .  closed  for  traflSc'  dealt  with 
in  sec.  39  are  the  portions  contemplated  in  sec.  37 
(6),  of  150  yards  in  length,  and  of  the  whole  breadth  of 
the  carriageway,  or,  at  least,  of  so  much  of  the  breadth 
as  would  prevent  carriage  and  cart  traflSc  from  passing. 
Where  we  interfere  with  any  smaller  breadth  of  the 
carriageway,  the  only  limitation  on  our  absolute  right 
under  sec.  34  is  the  necessity  of  obtaining  the  approval 
of  the  magistrates  under  sec.  37  (a).  That  is  plain 
from  subsection  4  of  sec.  37  (6) ;  but  even  if  it  were  not, 
in  duhio  the  construction  which  is  against  the  im- 
position of  a  penalty  is  to  be  preferred,  particularly  here, 
where  the  other  construction  involves  liability  for  a  pen- 


VOL.  v.]        AXD  CIRCUIT  COUKTS  OP  JUSTICIARY.  433 

alty  of  £20  per  day,  when  a  small  portion  of  the  street  is     1884. 
occupied  for  more  than  three  months,  no  matter  how     NoTfiS. 
little  inconvenience  it  may  cause  to  the  residents  and  a^S???^ 
how  essential  it  may  be  to  our  undertaking.     If  the  *"oJi^Mly  ^ 
conviction  is  to  stand  our  very  existence  is  threatened.      HutSuaon 

Mackintosh  and  Goudy  for  the  respondents.— The  .^i^!^ 
Act  does  not  contemplate  the  protection  of  the  through  ^^^J^ 
traffic  only ;  it  has  in  view  the  convenience  of  the  resi-    j^pp^ai 
dents — primarily  even — for  they   are   the    parties    at 
whose  instance  proceedings  are  to  be  taken.     Section  37 
(6)  is  not  limited  to  cases  in  which  the  carriageway  is 
closed  from  side  to  side.      The  words  are    *  interfere 
with '  as  well  as  *  occupy,'  and  you  may  interfere  with 
the  whole  breadth  though  you  do  not  occupy  it. 

At  advising, — 

Lord  Young. — This  case  arises  out  of  operations 
undertaken  by  the  appellants  in  the  course  of  making 
the  Glasgow  City  and  District  Railway,  under  an  Act  of 
Parliament  which  they  obtained  in  1882.  The  railway 
authorised  by  that  Act  is  such  that,  in  the  construction 
of  it,  it  is  necessary  to  interfere  with  the  streets,  not 
only  underground  (for  it  is  an  underground  railway), 
but  on  the  surface.  Accordingly,  not  only  is  authority 
given  to  the  railway  company  to  do  so,  but  very  precise, 
defining,  and  limiting  provisions  are  contained  in  the 
statute  in  regard  to  that  matter.  The  most  important 
of  these  limitations  with  reference  to  the  present  ques- 
tions is  that  contained  in  the  39th  clause  of  the  statute, 
which  provides  that,  in  constructing  the  railway,  the 
company  shall  restore  the  portions  of  the  carriageway 
of  aoy  street  to  be  from  time  to  time  closed  by  them  for 
traffic  for  the  purposes  of  the  works,  within  three  months 
from  the  day  upon  which  such  portions  shall  respectively 
be  so  closed,  and  shall  be  liable  to  a  penalty  of  so  much 
for  each  day  beyond  the  three  months  during  which  the 
restoration  is  delayed.  Now,  the  SheriflF  has  found,  in 
point  of  fact,  here,  that  in  or  about  the  month  of  May 
1883,  or,  at  all  events,  prior  to  the  1st  of  June  of  that 

VOL.  V.  2  E 
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1884.     year,   the   appellants,   in   constructing   the   railway   at 

No.  53.     present  being  constructed  by  them  from  the  Stobcross 

City  and  ^Z  branch  of  the  North  British  Railway  to  the  Glasgow  and 

Company  ^  Coatbridgc  branch  of  the  same,  closed  for  traflSc  a  portion 

Hutohwon  of    the    carriageway   of   Holland    Street   opposite   the 

—  property  above  mentioned,  belonging  to  the  respondents 

iwSirch^  (it  is  unnecessary  to  describe  the  property),  and  that 
Appeal,    the  appellants  have  failed  to  restore  the  said  portion  of 
the  carriageway  of  Holland  Street  as  required  by  the 
said  section — the  section  to  which  I  have  referred,  and 
from  which  I  have  read — and,  in  terms  thereof,  that  they 
are  liable  to  the  respondents  in  a  penalty  not  exceeding 
£20  a-day ;  and  a  penalty  is  consequently  imposed.     It 
appears  that  the  street  at  the  place  in  question  is  not 
entirely  closed  to  traffic,  but  only  about  a  half  of  its 
breadth,  there  being  about  twelve  feet  left  open,  which 
is  sufficient  to  allow  a  carriage  to  pass.    And  the  leading 
question  put  to  us  by  the  Sheriff  is  whether,  under  the 
provisions  of  section  39  of  the  special  Act  founded  on, 
it  is  necessary,  before  the  appellants  could   incur  the 
penalty  therein  specified,  that  for  a  greater  period  than 
three  months   they  should  occupy  the  carriageway  of 
the  street  opposite  the  respondents*  property  to  such  a 
breadth  or  extent  as  would  entirely   prevent   carriage 
traffic  from  passing  that  point,  or  whether  it  is  suffi- 
cient to  render  the  appellants  liable  in  damages  that 
they,  as  in  the  present  case,  for  a   period   exceeding 
three  months,  occupied  somewhat  more  than  half  of  the 
breadth  of  the  carriageway  of  the  street  there,  while 
leaving  clear  part  of  the  carriageway,  twelve  feet  wide, 
next  the   property   of    the   respondents   for    vehicular 
and  other  traffic  to  pass. 

Now,  that  question  depends  on  the  true  construction 
and  meaning  of  that  clause — clause  39 — taken  in  con- 
nection with  clause  37,  to  which  I  shall  immediatelv 
refer.  I  notice  again  the  words  of  clause  39 — that  '  in 
constructing  the  railways,  the  company  shall  restore  the 
portions  of  the  carriageway  of  any  street  to  be  from 
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ime  to  time  closed  by  them  for  traffic  for  the  purposes     18R4. 
f  the  works,  within  three  months  from  the  day  upon     noTm. 
irhich  such  portions  shall  respectively  be  so  closed,  and  city  and  KZ 
hey  shall  be  liable  to  a  penalty  not  exceeding  £20  for    compftn^^ 
very  day  after  the  expiration  of  the  said  period  during  Hutchison 
^hich  such  portions  respectively  shall  not  be  so  restored;  ^_     *" 
nd  such  penalty  shall  be  recoverable  with  costs  in  the  ^^h*^ 
^ouTt  of  the  Sheriff/  and  so  on.      On  the  one  side  it    Appeal 
^as    maintained    that   *  portions    of    the    carriageway 
losed '  really   signifies   what   the  words  prima  facie 
xpress,   any  portions  of  the  carriageway  closed  for 
raffic,  or  used  and  occupied  by  the  railway  company — 
hat,  while   that   use  and   occupation   continues,  these 
portions  are  closed  for  traffic,  although  there  may  be 
ither  portions  of  the  carriageway  of  the  street  quite 
Lvailable  for  traffic,  so  that  it  is  not  closed  as  by  an 
>b8truction  from  side  to  side,  still  there  are  portions 
closed  by  the  use  and  occupation  thereof  by  the  railway 
company,  and  consequently,  although  that  may  continue 
for  three  months,  yet  it  shall  not  continue  thereafter, 
but  that  these  portions  shall  then  be  restored  to  use  for 
luffic,  under  the  penalty  provided  by  the  statute.     That 
J    the   view   upon  the  one  side,  and   it   is  the   view 
tv-oured  by  the  Sheriff-Substitute.     On  the  other  side 
le  view  presented  has  reference  to  clause  37 ;  and  I 
^ink  I  am  not  mistaken  in  understanding  that  subsection 
^  is  that  which  is  relied  on.     The  whole  of  clause  37 
for  the  protection  of  the  Corporation  of  Glasgow  in 
execution  of  the  works  authorised  by  the  statute — 
t  is,  the  construction  of  the  railway  under  and  upon 
streets  of  Glasgow.     Subsection  (6),  for  the  protec- 
of  the  Corporation  having  charge  of  these  streets,  is 
these  terms, — *  Where  the  railways  and  works  and 
'^^rations  of  the  company  are  carried  on  upon  the  sur- 
^e  of  the  ground,  the  company  shall  not  at  any  one 
^^e,  without  the  consent  of  the  Corporation,  interfere 
^^h  or  occupy,  for  the  purposes  of  the  said  railways 
i-c^  works  and  operations,  a  greater  extent  of  road  or 
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1884.     street   surface   than    150   lineal   yards.'      Before   they 
No.  68.     occupy,  they  must  submit  their  plans  to  the  Corporation, 

City  and  SI!^  and  givc  them  an  opportunity   of    objecting— that  is 

"oom^M^*^  provided  in  another  subsection  of  this  same  section  37. 
Hutdiiflon   But  it  is  here  distinctly  laid  down  that  more  than  150 

!!!l  yards   of  street   shall   not  be   occupied   and    used    at 

i^rch  20  *  <>nce  without  the  express  permission  of  the  Corporation. 

~^ppeai.  They  may  use  and  occupy  the  surface  of  the  streets 
within  the  limit  specified  in  the  statute  without  any 
special  consent  of  the  Magistrates, — that  is,  to  the  extent 
of  150  yards.  If  they  desire  to  occupy  more  than  that  at 
one  time  they  must  apply  for  and  obtain  the  assent  of 
the  Corporation.  Now,  the  contention  on  the  part  of 
the  appellants — the  railway  company — is  that  *the 
portions  of  the  carriageway  of  any  street  closed  for 
traffic,*  referred  to  in  clause  39,  relate  to  portions  which 
are  entirely  closed  from  side  to  side  within  the  specified 
limits  of  150  lineal  yards  in  length;  and  that  with 
regard  to  portions  which  are  not  so  entirely  closed,  if 
the  company  can  get  the  authority  of  the  Corporation, 
they  may  keep  them  closed  for  any  length  of  time 
without  incurring  any  penalty. 

Now,  I  am  of  opinion  that  the  Sherifi''s  view  is  right, 
and  that  the  other  is  untenable.  Clause  37,  subsection 
(6),  imposes  no  restriction  with  respect  to  breadth — 
only  length  ;  the  company  are  not  to  occupy  more  than 
150  lineal  yards  of  street  at  any  one  time.  The  ex- 
pression is  not  quite  accurate  mathematically;  that 
would  signify  length  without  any  breadth ;  and  that 
would  be  no  street  at  all.  But  the  meaning  is  plain 
enough.  You  are  limited  in  length  ;  you  cannot  occupy 
a  length  of  street  beyond  150  yards  without  the  consent 
of  the  Magistrates.  To  that  extent  you  may  occupy 
the  whole  breadth  or  anything  short  of  that,  which 
your  necessities  require.  But  if  you  require  more 
length  you  must  go  to  the  Corporation  and  get  their 
leave.  There  is  nothing  here  about  breadth  at  all. 
And  it  is  on  the  face  of  it,  I  think,  an  extravagant 
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oposition,  that  unless  the  company  occupy  the  whole     18S4. 
eadth  of  the  street  and  close  it  up  for  carriage  traffic     NoTes. 
-for  there  is  a  provision  for  the  footway   l^ing  left  city andKr 
en — there  is  no  limitation  on  them  at  all ;  that  they    cL^vJ^j^ 
%y  occupy  and  close  the  carriageway  to  the  extent  of  Hutdbison 

.e-half  or  three-fourths  of  the  breadth  of  the  street ^ 

thout  any  limit  in  point  of  time.     That  is  clearly  ^^haa' 
itenable.  ""a^iT" 

There  is  a  limited  power  given  to  them  to  occupy  the 
rface  of  the  streets.  The  first  limit  is,  You  shall  not, 
Ithout  the  consent  of  the  Magistrates,  occupy  the 
rface  of  any  of  the  carriageways  of  the  street  beyond 
lO  yards  in  length :  the  second  is,  You  shall  not 
«upy  and  close  for  traffic  any  portion  whatever  of  the 
xriageway  of  a  street  for  a  longer  period  than  three 
lOnths.  That  was,  I  suppose,  assigned  by  the  Legis- 
iture  as  the  longest  period  that  was  reasonably  ne- 
essary  for  the  occupation  of  any  portion  of  the  carriage- 
way in  the  execution  of  the  works.  At  all  events,  it  is 
le  limit  in  the  statute,  and  I  cannot  listen  to  the 
iggestion  that  it  suits  the  convenience  of  the  railway 
•zupany  to  occupy  and  so  close  for  traffic  a  very  con- 
Icrable  portion  of  the  carriageway  of  a  street,  because 
ey  wish  to  have  a  shaft  led  down  there  to  their  works 
xich  cannot  be  completed  so  as  to  admit  of  that  shaft 
ing  closed  within  the  three  months.  If  they  require 
Eifts  or  anything  else,  for  which  the  occupation  of  the 
rface  of  the  ground  for  a  longer  period  than  three 
i^nths  is  necessary,  they  must  make  them  somewhere 
^c  than  on  the  surface  of  the  streets  of  Glasgow,  for 
^ir  power  to  occupy  these  streets  and  close  them  for 
Ufic  is  limited  to  three  months. 

On  this,  the  leading  question  in  the  case,  I  am  of 
^ion  that  the  Sheriff  has  taken  a  correct  view  of  the 
^tute,  and  that  the  milway  company,  having  ad- 
i-ttedly  occupied  a  portion  of  the  carriageway — the 
^ion  specified  in  the  case — for  a  longer  period  than 
tree  months,  are  liable  to  the  statutory  penalty  as  the 
^erifif  has  modified  it. 
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1884.         That   is   the  fourth   and   leading  question.     1  may 

NoTm.     notice  the  others  very  briefly.     The  first  is,  Whether,  in 

cityandrSfi^the  circumstances  stated,  the  plea  of  lis  ^pendens  was 

Company^  Well  foundcd  and  should  have  received  effect  ?     I  adhere 

Hutchison  to  the  vicw  that  was  thrown  out  in  the  course  of  the 
^ —  discussion,  that  the  institution  of  this  process  implied 

]M§irch2o/  an  abandonment  of  the  other. 

Appeal  The  second  question  is,  Whether  it  was  competent 
to  bring  the  cause  under  the  provisions  of  the  Summary 
Jurisdiction  (Scotland)  Acts,  1864  and  1881  ?  Now, 
this  depends  on  the  expression  in  clause  39 — *Such 
penalties  shall  be  recoverable,  with  costs,  in  the  Court  of 
the  Sheriff  of  the  county  of  Lanark  on  summary  appli- 
cation.' Does  that  signify  an  application  under  the 
Summary  Jurisdiction  Acts,  passed  for  the  purpose  of 
regulating  summary  applications  to  the  Sheriff  of  the 
county  ?  Upon  the  best  consideration  I  have  been 
able  to  give  the  matter,  I  am  of  opinion  that  these 
words  entitle  a  party  complaining  of  the  proceedings 
of  the  company  to  make  his  application  under  these 
Acts,  which  regulate,  and  sensibly  and  conveniently 
regulate,  summary  procedure  before  the  Sheriff  for  the 
recovery  of  penalties,  and  I  think  that,  with  reasonable 
safety  to  the  legitimate  interests  of  all  parties,  their 
procedure  may  be  followed  in  this  and  in  all  similar 
cases.  At  all  events,  1  think  that  such  is  the  law.  The 
Summary  Jurisdiction  Acts  regulate  the  form  of  pro- 
cedure under  summary  applications  to  the  Sheriff  for  the 
recovery  of  penalties ;  and  that  is  precisely  what  we 
have  here. 

The  third  question  is.  Whether  the  fact  that  the  party 
complained  against  was  an  incorporation  rendered  the 
application  of  the  Summary  Jurisdiction  Acts  impractic- 
able or  illegal  ?  Now,  it  is  plain  enough  that  a  corpora- 
tion cannot  be  imprisoned,  and  that,  therefore,  so  much 
of  the  Summary  Jurisdiction  Acts  as  provides  the 
remedy  of  imprisonment  failing  payment  of  penalty 
could  not  be  rendered  operative  against  them.     But  I 
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3f  opinion  that  that  does  not  hinder  the  procedure     1884. 
g  taken  under  the  statute  otherwise.  No.  68. 

hen  the  fifth  question — for  the  fourth  is  that  which  ai^  an^SS- 
ave  dealt  witii  at  the  outset — is,  There  being  no  company^ 
3ment  in   the   complaint   averring  damage   to   the  Hutohuon 

ondents,  whether  the  complaint   is  relevant?     We 

really  no  argument  upon  that.     And  I  am  not  sur-  ^Loh  20. 

Bd,  for  such  a  position  is  not  tenable  at  alL     The    Appeal. 

x>8e  of  the  statute  was  to  insure  the  restoration  of 

streets  within  the  period,  and  particular  individuals 

not  require  to  allege  or  prove  any  damage.     The 

r  thing   requiring   to   be   established    is,   that  the 

ipation  and  the  stoppage  of  the  traffic  has  been  con- 

led  beyond  the  period  allowed  by  the  Act. 

^e  sixth  question  is,  Whether  the  penalty  awarded, 

egally  incurred,  has  been  properly  bestowed  or  ap- 

priated  ?     I  cannot  say  that  I  have  any  opinion  upon 

b,  certainly  none  against  what  the  Sheriff  has  done, 

no  complaint  or  argument  was  stated  to  us  on  that 

ject,  and  therefore  I  do  not  interfere  with  the  judg- 

it  on  that  ground. 

^he  seventh  question  runs,  Whether,  in  the   whole 

umstances  of  the  case,  the  conviction  and  judgment 

sentence  in  question  are  well  founded,  and  should 

id  ?     That   question   seems   to   be   put  simply  lest 

thing  should  have  slipped  through  the  meshes  of  the 

ers,  and  it  does  not  need  to  be  answered,  the  case 

ig    disposed    of    by   the   answers   to   the    previous 

stions. 

dy  opinion  on  the  whole  is  that  this  appeal — it  is  an 

»eal  upon  a  Case  stated  under  the  Summary  Prosecu- 

is  Appeals  Act  of  1875 — ought  to  be  refused. 

^RD  Craighill. — I  concur  in  all  points  with  the 

nion  which  has  just  been  delivered.     I  only  desire 

add  with  reference  to  the  second  question — that  is, 

x)  the  competency  of  bringing  the  action  under  the 

nmary  Procedure  statutes — that  while  I  am  of  opinion 

las  been  properly  brought,  still  I  give  no  opinion  that 
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1884.     the  original  application  in  the  Sheriff  Court  might  not 

NoTss.     also  have  been  competent.     It  does  not  appear  to  me 

City andSS^ that  the  Competency  of  the  one  necessarily  involves  the 

**^(>mpa^*^  incompetency  of  the  other.     That,  however,  is  a  question 

Hutohison  we  do  Hot  require  to  decide ;  and  aU  I  say  is,  that  I 

ftnd  Others.  •    •  .  •!      . i         ,  •  •/»     •  • 

^ reserve  my   opmion   until  the  time  comes,  ii   it  ever 

^rch^2o!,'  comes,  when  that  matter  shall  have  to  be  decided. 
Appeal  Lord  Jcstice-Clerk. — I  concur  entirely  on  all  the 
points  Lord  Young  -has  gone  over.  In  regard  to  the 
competency  of  bringing  the  case  under  the  Summary 
Jurisdiction  Acts,  I  do  not  think  the  opposite  view  is 
even  plausibly  stateable.  The  Summary  Jurisdiction 
Acts  appear  to  be  Acts  for  the  purpose  of  regulating 
procedure  in  criminal  cases,  and  in  prosecutions  for 
penalties  before  the  Sheriff  Courts  in  Scotland.  There- 
fore the  notion  of  their  not  being  applicable  to  prosecu- 
tions for  penalties  is,  I  apprehend,  untenable.  In 
addition  to  that,  certainly  there  is  nothing  in  the  nature 
of  an  objection  to  the  competency  of  this  procedure, 
in  the  suggestion  that  it  might  have  been  brought 
under  the  ordinary  summary  jurisdiction  of  the  Sheriff, 
and  in  the  forms  which  were  in  use  before  the  passing 
of  the  Summary  Procedure  Act,  because  the  Summary 
Procedure  Act  expressly  provides  that  nothing  in  that 
Act  shall  prevent  such  proceedings  being  brought 
according  to  the  form  at  that  time  in  use.  I  am  there- 
fore clearly  of  opinion  that  the  case  was  well  brought 
under  the  Summary  Jurisdiction  Acts. 

I  do  not  think  it  necessary  to  say  anything  upon  the 
question  whether  the  original  proceeding  might  not 
have  been  sustained.  We  have  not  the  decision  of  the 
Sheriff  upon  that  matter  before  us. 

On  the  merits  also  I  think  the  case  quite  clear.  Lord 
Young  s  commentary  on  the  clauses  under  which  the 
appellants  acted  seems  to  me  perfectly  sound,  and  quite 
in  accordance  with  the  expressions  in  the  statute  itself. 

Your  Lordships  dismiss  the  appeal. 

The  respondents  moved  for  expenses. 
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The  appellants  moved  that  the  penalty  as  modified  by     1884. 
the  Sheriflf-Substitute  should  be  still  further  modified  to     n^. 
the  extent  of  one-half.     The  circumstances  were  such  as  ai^and*K^^ 
tnadc  this  course  a  reasonable  one,  the  question  of  law  "comi^my  ^ 
raised  being  difficult,  and  tliere  being  no  evidence  that   Hutchison 

the  respondents  had  suffered  any  damage  l)y  the  com-  — ®"l 

pany  s  operations.  It  was  competent  for  the  Court  to  ^SSch'Sa' 
modify  penalties,  under  subsection  9  of  section  3  of  the  ^  , 
Summary  Prosecution  Appeids  Act  of  1875  (38  and  39 
Via,  cap.  61),  at  all  events,  where  (as  here)  there  was  a 
competent  appeal  on  proper  questions  of  law,  even 
dthough  in  the  result  the  Court  came  to  the  conclusion 
that  the  Sheriff  had  not  come  to  a  wrong  determination 
in  law. 

Argued  for  the  respondents ; — The  Court,  under  section 
3  of  the  Summary  Prosecutions  Appeals  Act,  had  no 
power  to  modify.  The  Court  was  not  tied  down  to 
saying  simply  that  the  inferior  Judge  was  right  or 
wrong.  Subsection  9  was  intended  to  prevent  that. 
The  Court  might  vary  the  determination,  but  the  varia- 
tion must  proceed  on  a  finding  that  he  had  erred  in 
law.  In  any  event,  no  case  for  modification  had  been 
made  out  here. 

Lord  Justice-Clerk. — It  is  quite  true  that  the 
Summary  Prosecutions  Appeals  Act  of  1875  limits 
iippeals  to  questions  of  law,  but  the  poAvers  given  by 
the  Act  to  the  Court  to  deal  with  tlie  determination  of 
the  inferior  Judge  seem  to  go  beyond  the  mere  matters 
of  law  submitted  to  them,  and  to  give  them  power  over 
the  whole  cause.  My  impression,  however,  is  that  we 
aeed  not  decide  that  matter  in  the  present  case.  I  do 
not  see  that  any  ground  has  been  stated  for  interfering 
with  the  discretion  of  the  Sheriff,  who  had  the  whole 
subject  under  discussion. 

Lord  Young. — I  do  not  think  that  we  have  power  to 
modify  the  penalty. 

Lord  Craighill. — I  concur  with  yom-  Lordsliip  in 
the  chair.     I  do  not  say  whether  we  have  any  power  or 

2  F 
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1884.     not ;  but  if  we  have  power,  I,  for  one,  \rould  not  exer- 

NoT^.     cise  it,  because  I  do  not  feel  that  I  am  placed  in  cir- 

cityand&fe^  cumstances  in  which  I  can   safely  say  that  what  the 

^"company  ^  Sheriff  did  in  this  matter  was  not  the  right  determina- 

Hutchison    tioU.      • 

and  others.      rpj^^  foUowing  was  the  Interiocutor  :— 

^^20!'       'Edinburgh,  20th  March  1884.~Having  considered 

Appeal,     tbis  appeal,  and  heard  counsel  for  the  parties,  Refuse 

the  same  :  Find  the  Respondents  entitled  to  expenses, 

which  modify  to  five  guineas,  for  which,  and  one  guinea 

as  the  due  of  extract,  decern.' 

Agents  for  the  Appellants — Messrs  Millar,  Robson,  &  Innes,  S.S.C. 
Agents  for  Respondents  —Messrs  J.  &  J.  Ross,  W.S. 
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HIGH    COURT. 

Preaeiit, 

The  Lord  Justice- Clerk. 

Her  Majesty's  Advocate — Braml^  A.-D. 

AGAINST 

[LLIAM  Thiele  alitts  CORNELIUS — Rhind  ai\d  Kemiedy. 

pt — Fraudulent  concealment  of  Property  by  Bank- 
— Statute  43  and  44  Vic,  c.  34,  sec.  13,  subsecs. 
and  3  (The  Debtors  (Scotland)  Act,  1880) — Alternative 
OE — Knowledge  and  Beuef — Debtor,  Concealmemt  of 
STS  BY — Statute  19  and  20  Vic,  c  79,  sec  81  (Bank- 
Y  (Scotland)  Act,  1856)  —  Relevancy  —  Locus  —  Time. 
I  indictment  charged  the  putting  awaj,  carrying  off,  or  con- 
g  of  his  funds  bj  a  bankrupt,  for  the  purpose  of  defrauding 
"editors,  also  the  statutory  crimes  and  offences  in  section  1 3, 
Kstions  1,  2,  and  3  of  *The  Debtors  (Scotland)  Act,  1880,* 
at  forth  in  the  minor  that  the  panel  did,  alternatively,  put 
,  carry  off,  or  conceal  certain  funds,  <&a,  on  an  occasion 
»n  25th  October  1882  and  Ist  March  1883,  which  was 
Q  four  months  next  prior  to  the  presentation  of  the  petition 
E  sequestration.  Further,  in  the  charge  under  sub-section  1 
stion  13  charging  the  failure  fully  and  truly  to  disclose  the 

of  his  affairs  to  the  be»t  of  his  knowledge  and  belief,  the 
contained  no  specific  averment  regarding  the  panel's  know- 

and  belief. 

pon  objectionn,  that  the  libel  was  not  irrelevant  by  i*eason 
3  alternatives  objected  to ;  also  that  the  allegations  in  the 
*  sufficiently  negatived  the  possibility  of  the  acts  libelled 
g  been  done  without  knowledge  and  belief,  and  that  there 
lot  too  gi*eat  latitude  taken  in  libelling  the  time,  and  the  iggi 
iions  repelled  accordingly.  — 

3,  ten  months*  imprisonment.  W'm.  Thiele 

or  C'omeliuii. 

LiAM  Thielk   alias  Cornelius    alias  William  High  court, 
AS  Thiele,  sometime  carrying  on  business  as  a  ^^"''  ^^ ^    ' 
'  and  decorative  artist  in  Hanover  Street,  Edin-   (£j!JJ^) 
was  indicted  and  accused  :  That  albeit,  by  the  ^\l^{,. 
:  this  and  of  every  other  well-governed  realm,  the    "^^i^ 

OL.  V.  2g 
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1884.      wickedly,   feloniously,   and  fraudulently  putting  away, 

NoTw.     carrying  off,  or  concealing  of  his  funds,  property,   or 

or  ComeUuI  cffccts  by  a  bankrupt,   for  the  purpose  of  defrauding 

High  Court,  Ws  lawful  crcditors,  is  a  crime  of  an  heinous  nature, 

Mar.  24  &  25.  ^^^  severely  punishable  :  And  albeit,  by  an  Act  passed 

(s^t^)  i^  *^^  43d  and  44th  years  of  the  reign  of  Her  Majesty 

st^MXi-  Q^een    Victoria,    chapter    34,    entitled    '  The  Debtors 

^^and^3.^'    (Scotland)  Act,  1880,'  it  is  by  section  13  thereof  enacted 

that  [the  words  of  the  section  were  here  narrated.     See 

the  case  of  William  Wilson,  p.  49] :     And  by  the  said 

.     Bankruptcy  (Scotland)  Act,  1856,  being  an  Act  passed  in 

the  19  th  and  20th  years  of  the  reign  of  Victoria,  chapter 

79,  it  is  by  section  81  thereof  enacted  that  [here  followed 

the  words  of  the  section]  :  Yet  true  it  is  and  of  verity,  that 

you  the  said  William  Thiele  alias  Cornelius  alias  William 

Mathias  Thiele  are  guilty  of  the  said  crime  of  wickedly, 

feloniously,  and  fraudulently  putting  away,  carrying  off, 

or  concealing  your  funds,  property,  or  effects,  you  being 

a  bankrupt,  for  the  purpose  of  defrauding  your  lawful 

creditors,  and  of  the  statutory  crimes  and  offences  set 

forth   in  the   above   recited   13  th  section   of  the   said 

Debtors   (Scotland)    Act,   1880,  sub-section    (A)    1,  2, 

and  3,  or  of  one  or  more  of  the  said  statutory  crimes 

and  offences,  actor,  or  art  and  part : 

In  so  par  as,  you  tlie  said  William  Thiele  alias  Cornelius  alias 
William  Mathias  Thiele  having  for  some  time  carried  on  business 
as  a  painter  and  decorative  artist  in  Hanover  Street,  Edinburgh, 
and  having  become  indebted  to  vaiious  individuals  or  firms  in 
ceiiiain  sums  of  money  which  you  were  unable  to  pay,  and  in 
particular  to  the  individuals  or  firms,  all  or  some  of  them,  whose 
names  and  addresses  are  set  forth  in  the  first  column  of  Schedule  I. 
hereunto  annexed  and  referred  to,  in  the  sums  set  forth  in  the 
second  column  of  said  schedule  opposite  to  said  names  and  addresses, 
respectively  ;  and  you  having,  while  thereby  insolvent,  been,  on  or 
about  the  12th  day  of  August  1882,  rendered  notour  bankrupt,  by 
you  having  been  duly  charged,  on  or  about  the  5th  day  of  said 
month  of  August,  upon  an  extract  registered  bond  granted  by  you 
in  favour  of  the  Scottish  Heritable  Security  Company,  Limited, 
dated  14th  May  1873,  and  registered  in  the  Books  of  Council  and 
Session  10th  November  1879,  to  make  payment  to  the  said  Scottish 
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Heritable  Security  Company  of  the  sum  of  £418,  14s.  3d.  sterling  1884. 
due  under  saiid  bond,  and  by  the  expiry  of  the  days  of  charge  NoTm. 
without  payment;    and  you   having,   while  still  notour  banknijit,  Wm.  ITiiele 

been  sequestrated  under  the  said  Bankruptcy  (Scotland)  Act,  1856, 

on  or  about   10th  January  1883,  by  the  Loi-d  Ordinary  officiating  ^If^^^k^i 

on  the  Bills,  and  Alexander  James  Paterson,  chartered  accountant, 

Edinburgh,  having  been  elected  trustee  on  your  sequestrated  estates    (Scotland) 
on  or  about   Ist  February  1883,  and  his  election  having  been  duly  gec!*i3  ^^ub- 
confirmed  by  act  and  warrant  of  the  Sheriff  of  the  Lothians  and    ^^^-  h  "^ 

and  3. 
Peebles    on   or   about    14th    February    1883,    (1.)    you    the    said 

William  Thiele  cUias  Cornelius  alias  William  Mathias  Thiele  did, 
on  an  occasion  or  occasions  between  the  25th  day  of  October  1882 
and  the  1st  day  of  March  1883,  the  particular  occasion  or  occasions 
being  to  the  prosecutor  unknown,  and  being  within  four  months 
next  prior  to  the  presentation  of  the  petition  for  sequestration  of 
your  estates,  or  afler  the  presentation  thereof,  and  after  your  estates 
had  been  sequestrated  as  aforesaid,  and  you  being  then  bankrupt,  as 
you  well  knew,  wickedly,  feloniously,  and  fraudulently,  and  for  the 
parpose  of  defrauding  your  creditors,  put  away,  carry  off,  or  conceal 
a  number  of  Prussian  or  German  Government  Bonds  or  Securities, 
commonly  called  Prussian  Consols,  to  the  value  of  14,000  marks  or 
thereby  in  Grerman  money,  or  of  the  value  of  £700   sterling  or 
thereby,  the  description  of  the  said  bonds  or  securities  being  more 
particularly  to  the  prosecutor  unknown,  your  property,  which  should 
have   been  applied  in  payment  of  your  ci*editors  under  your  said 
Sequestration,  by  clandestinely  sending  or  conveying  the  same,  oi 
caasing    the   same  to  be   sent   or  conveyed,    from  your   shop  or 
premises  at  Hanover  Street,  Edinburgh,  or  from  your  said  dwelling- 
house  at  Trinity,  near  Edinburgh  aforesaid,  to  the  town  of  Hanover, 
in  Germany,  or  elsewhere  abroad  to  the  prosecutor  unknown,  and 
the  same  were  appropriated  by  you  to  your  own  uses  and  purposes, 
and    were  not  fully  and  truly  disclosed  by  you  in  your  state  or 
states  of  afiiBdrs,  nor  in  your  examination  in  bankruptcy,  nor  in  any 
way   whatever  in  terms  of  the  Bankruptcy  (Scotland)  Act,  1856, 
as   part  of  your  effects  falling  under  your  said  sequestration,  and 
were   not  delivered  up   by  you   to  your  creditors,  or  to  the  said 
A^lexander  James   Paterson,  as   trustee  on  your  said  sequestrated 
estates,   and   your   said    creditors,   or   the    said   Alexander   James 
Paterson,  as  trustee  foresaid,   have   been  defrauded   of  the   same 
by  you. 

Ukeas  (2.)  [There  were  two  other  charges  in  similar  termay 
having  reference  to  a  number  of  paintings,  drawings,  and  mis- 
cellaneous articles,  including  in  the  second  charge  a  gun,  which 
it  waH  alleged  were  clandestinely  despatched  by  the  panel  to 
Haufburg,  Hanover,  and  to  London,  from  his  dwelling-house  and 
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^S84.       shop.     The   gun    and    some    of  the  articles   having  been,  it  wa« 

No.  54.      alleged,  carried  off  by  himself  to  Hanover.] 
Wm.  Thiele 

or  Cornelius.      Ehind,  foi  the  panel,  objected  to  the  alternative  mode 
M^^\4 &25  of  libelling  adopted  in  the  minor  proposition  as  irrele- 

vant. — The   panel   is   charged  with  having  put  away, 

(Scotland)  carried  off,  or  concealed  various  funds,  property,  or 
■ec.  is,  sub-  effects,  he  being  a  bankrupt,  for  the  purpose  of  defraud- 
and  3. '  ing  his  creditors.  It  is  not  said  which  of  these  alterna- 
tives is  true,  although  the  prosecutor  must  know  which 
he  intends  to  prove,  and  he  is  not  entitled  to  take  such 
latitude.  The  panel  might,  in  terms  of  the  indictment, 
be  found  guilty  of  any  or  of  all  the  offences  in  the  major, 
and  there  not  be  a  majority  of  the  jury  satisfied  that 
any  one  of  these  alternatives  was  proved.  This  mode 
of  libelling  also  places  the  panel  at  the  disadvantage  of 
not  knowing  what  is  the  kind  of  charge  he  is  called 
upon  to  meet.  Secondly,  the  latitude  of  upwards  of 
four  months  taken  in  libelling  the  time  in  the  first 
charge  is  too  great.  The  prosecutor  is  not  entitled  to 
take  more  than  the  usual  three  months.  Even  under 
the  third  sub-section  of  section  13  of  the  Debtors  Act, 
the  section  libelled,  he  is  limited  to  four  months,  whereas 
the  time  libelled  is  between  the  25th  October  1882,  and 
the  1st  of  March  1883.  Thirdly,  although  it  is  libelled 
as  an  essential  qualifying  element  of  the  charge  in  the 
major,  under  sub-section  1  of  said  13th  section,  that 
the  debtor  shall,  to  the  best  of  his  knowledge  and  belief, 
fully  and  truly  disclose  the  state  of  his  affairs,  nothing 
is  said  whatever  in  the  minor  about  the  panel's  know- 
ledge and  belief ;  nor  is  it  even  alleged  that  any  state  of 
affairs  was  ever  made  up  by  the  panel  at  all.  Lastly, 
there  is  no  locus  indicated  in  the  second  charge  at 
which  the  offence  is  said  to  have  been  committed. 
Certain  articles  were,  it  is  said,  sent  away,  but  neither  is 
the  locals  from  which  they  were  sent,  nor  that  at  which 
they  were  delivered,  specified.  There  is  nothing  there- 
fore in  the  indictment  to  show  that  the  offence  was  not 
committed  elsewhere  than  in  Scotland.     This  objection 
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;pecially  applies  to  the  charge  of  carrying  oflF  the  double-  1 884. 
>arre]led  gun.  On  these  grounds  we  submit  the  indict-  noTm. 
nent  is  irrelevant  or  cimeUuI 

Brand^  a,  -D. — The  allegation  in  the  second  charge,  nighCo 
regarding  the  putting  away  of  the  paintings,  &c.,  forms  ^^-^^ 


I  part  only  of  the  whole  narrative  in  the  indictment,   (£^^5) 
«rhich  sets  forth  the  crime  charged,  and  the  locus  of  the  B^is^,^^. 
)ffences  is  also  fully  set  forth  at  the  outset.     However,    "^Y^ 
[   may   say   that   I   do   not   intend    to    insist   on   the 
charge  in  so  far  as  it  relates  to  the   carrying  oflf  of 
:he  gun. 

The  Lord  Justice-Clerk,  without  calling  for  further 
"eply,  said — I  must  repel  the  objections,  and  hold  the 
ibel  relevant.  The  only  objection  J  need  refer  to  is 
;hat  urged  on  the  ground  that  there  is  no  reference  in 
he  minor  to  the  statement  of  the  statutory  charge  in 
he  major,  that  the  duty  of  disclosure  was  to  the  best  of 
he  panel's  knowledge  and  belief;  but  I  need  only  point 
ut  that  the  failure  to  disclose,  to  the  best  of  his  know- 
^ge  and  belief,  in  sub-section  A  1,  is  much  within  the 
Llegation  in  the  minor  of  the  indictment.  The  allegation 
bere  is  not  only  that  he  did  not  disclose  certain  things  to 
be  best  of  his  knowledge  and  belief,  but  that  he  deliber- 
tely  dealt  with  the  articles  in  question  for  the  purpose 
f  defrauding  his  creditors.  Substantially  that  allegation 
1  the  minor  negatives  the  possibility  of  the  acts  in 
uestion  having  been  done  against  the  paneFs  know- 
sdge  and  belief. 

The  prisoner  thereupon  pleaded  not  guilty,  and  after 
,  long  trial  the  following  verdict  was  returned : — 

*  The  Jury  unanimously  find  the  panel  guilty  of  the 
tatutory  charge  as  set  out  in  the  first  and  second  heads 
>f  the  minor  of  the  indictment.' 

Rhind,  for  the  panel,  submitted — ^That  although  the 
ull  amount  of  punishment  sanctioned  by  the  statute 
xras  two  years,  the  case  was  not  one  in  which  such  a 
sentence  should  be  pronounced,  and  the  more  especially 
is  the  panel  had  already  endured  a  very  considerable 
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1 884.     amount  of  imprisonment  in  Germany  before  hie  was  ex- 
NoTm.     tradited.     Sentence  was  pronounced  on  26th  March,  of 

Wm.  Thiele    ,  ,i     >•  • 

or  Cornelius,  tcu  mouths  imprisonment. 

High  Court,  Crown  Agent. 

Mar.  24  &  25.  Agent  for  the  Panel— Thomas  M'Nauqht,  S. S. C. 

Debtors 

(Scotland)  

Act,  1880, 
sec.  13,  sub- 

^^ai  ^*  Present, 

The  Lord-Justice  Clerk, 

Lords  Mure  and  Craighill. 

Her  Majesty's  Advocate — R.  V,  Campbell,  A.-D. 

AGAINST 

Mary  Ann  Watson — James  Clark, 

Sentence,  Amount  op — Previous  Conviction — Aggravation. — 
A  woman,  fifty-seven  years  of  age,  pleaded  guilty  before  a  Circuit 
Court  to  the  theft  of  an  article  of  small  value,  aggravated  by  ten 
previous  convictions.  She  had  been  sentenced  on  her  sixth  con- 
viction in  1873  to  eight  years'  penal  servitude,  the  immediately 
preceding  sentence  being  for  a  like  period,  and  between  1882 
and  1884  she  had  been  four  times  convicted  in  the  inferior 
Courts,  and  had  received  sentences  of  twelve  months,  twenty-one 
days,  ten  days,  and  thirty  days,  respectively.  The  case  was  certi- 
fied for  sentence,  and  the  High  Court,  having  regard  to  the  fact 
that  the  panel  had  been  nearly  three  months  in  prison,  and 
without  laying  down  any  general  principle,  pronounced  sentence 
of  eight  months'  imprisonment. 

No.  55.         Mary  Ann  Watson  was  charged  before  The  Lord 

Watson.    Justice-Clerk  at  Ayr  on  1st  April  1884,  with  the  theft 

High  Court,  of  7^  yards  of  black  corded  cloth,  aggravated  by  ten 

— !L_L.  previous  convictions  of  theft — 1st,  before  the  Sheriif  of 

p^ev^^i   Ayrshire  in  1855  ;  2nd  to  6th,  before  the  Circuit  Courts 

at  Ayr  or  Glasgow  in  1859,  1861,    1862,  1866,  and 

1873  ;  7th,  before  the  Sheriff  of  Ayrshire  and  a  Jury  in 

1882  ;  8th,  before  the  Sheriff  Court  of  Kenfrewshire  in 

August  1883  ;  9th,  before  the  Burgh  Court  of  Stewarton 

in  September  1883  ;  and  10th,  before  the  Police  Court 

of  Kilmarnock  in  January  1884.     The  sentences  down 
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to  1873  were,  respectively,  sixty  days,  twelve  months,     1884. 
eighteen  months,  four  years,  eight  years,  and  eight  years ;     nTw. 
for  the  subsequent  convictions  the  sentences  were  twelve   ^ts^n" 
months,  twenty-one  days,  ten  days,  thirty  days.     The  Hii?h  court, 
panel  was  fifty-seven  years  of  age,  and  she  had  been  in    ^^^^  ^^' 
prison  since  25th  February  1884.  SLt^cSn. 

The  panel  pleaded  guilty,  and  The  Lord  Justice-Clerk, 
in  respect  of  the  special  circumstances,  certified  the  case 
for  sentence  to  the  High  Court. 

The  case  having  been  called  before  the  High  Court, 
The  Lord  Justice-Clerk  said — The  case  against 
this  prisoner  was  called  before  me  for  trial  at  the  Ajrr 
Circuit  Court,  and  a  plea  of  guilty,  as  libelled,  was 
tendered,  when,  looking  at  its  complexion,  I  caused  it  to 
)e  certified  to  this  Court  for  sentence.  The  charge  is  shop- 
ifting  of  7i  yards  of  black  corded  cloth,  and  the  indict- 
nent  sets  forth  ten  previous  convictions ;  the  first  series 
xtends  from  the  year  1855  down  to  the  year  1873.  In 
hat  interv^al  the  prisoner  had  sentences  of  sixty  days, 
welve  months,  eighteen  months,  four  years,  eight  years, 
nd  again  eight  years  ;  and  upon  a  second  scries,  between 
882  and  the  present  year,  she  had  sentences  of  twelve 
nonths,  twenty-one  days,  ten  days,  and  lastly,  thirty  days, 
espectively.  It  has  always  been  a  subject  of  anxiety 
o  me,  and  I  have  no  doubt  to  your  Lordships  also,  how 
o  deal  with  cases  of  the  kind.  It  is  a  painful  ctuse,  but 
t  is,  I  think,  plain  that  it  is  hardly  a  suitable  one  for  a 
enewed  sentence  of  penal  servitude,  especially  looking 
o  the  age  of  the  prisoner,  fifty-seven  years  ;  and  yet  the 
object  of  bringing  such  cases  before  the  Circuit  or  this 
Jourt  is  that  your  Lordships  may  give  efi'ect  to  the 
previous  convictions,  with  a  view  to  the  repression  of 
jrime.  In  the  present  case,  however,  I  feel  some  diffi- 
culty, because  undoubtedly  these  cases  tend  to  create  an 
impression  on  the  public  mind  both  ways.  Sometimes 
it  is  thought  hard  that  the  theft  of  an  articJe  of  perhaps 
trifling  value  should  be  followed  by  a  sentence  of  penal 
servitude,  and,  on  the  other  hand,  in  a  case  of  this  kind 
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1884.     — where  there  are  no  less  than  ten  previous  convictions, 
NoTss.     six  at  least  of  which  are  of  a  serious  kind — it  is  some- 
wSson.    times  not  understood  why  a  light  sentence  of  imprison- 
High  Court,  mcut  should  follow  OH  such  a  course  of  crime.     I  there- 
^^^^'    fore  thought  it  right,  by  bringing  the  case  before  your 
Pre^*Co^  Lordships,  to  see  if  the  Court  could  not  come  to  a  general 
understanding  on  charges  made   under  these  circum- 
stances.    Having  now  considered  the  matter,  all  I  think 
we  can  say  is  that  it  lies  with  Crown  counsel  to  consider 
in  each  individual  case  whether  or  not,  in  the  circum- 
stances, it  is  one  which  should  be  brought  before  this 
Court,  or  the  Circuit  Court,  or  not,  in  respect  of  the 
previous  convictions.     Beyond  that  I  have  nothing  to 
suggest  by  way  of  a  general  rule.     I  regard  the  present 
case  as  one  of  a .  very  serious  nature  as  it  stands,  but  I 
think  that,  looking  to  the  period  the  prisoner  has  been 
already  in  jail,  a  term   of  eight  months'  further  im- 
prisonment will  be  sufficient  in  her  case  to  meet   the 
ends  of  justice. 

Lord  Mure. — I  am  not  surprised  that  your  Lordship 
should  have  felt  a  difficulty  in  dealing  with  this  case 
upon  Circuit,  having  regard  to  the  prisoner's  age,  and 
the  number  of  previous  convictions,  and  I  entirely  con- 
cur with  the  remarks  your  Lordship  has  made.  I  cer- 
tainly would  have  felt  the  same  difficulty,  and  I  now 
feel  it  difficult  to  deal  with  the  case.  But  there  have 
been  no  Circuit  Court  convictions  recorded  against  the 
prisoner  since  the  year  1873,  and  for  the  last  offence  an 
adequate  punishment  appears  to  have  been  inflicted ; 
and  when  she  got  out  she  appears  to  have  abstained 
from  crime  for  some  time,  for  her  next  conviction  is 
dated  in  1882.  I  think,  therefore,  it  may  be  fairly 
said  that  a  new  course  of  crime  was  commenced  by  her 
in  the  latter  year,  and  looking  to  her  age  and  the  time 
she  has  been  in  prison,  we  may,  notwithstanding  the 
convictions,  pronounce  the  sentence  your  Lordship  has 
proposed. 

Lord  Craighill. — I  also  concur  in  that  sentence.     It 
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\  difficult  to  lay  down  any  rule  which  will  include  all     1884. 
ircumstances.    The  duty  of  determining  whether  a  case     no.  65. 
nch  as  this  shall  be  prosecuted  before  the  Circuit  Court    wSboxl* 
es  primarily  with   the   public   prosecutors,  and  they  High  Court, 
aving  exercised  their  discretion  the  Court  has  to  deter-       ^^ 
line  according  to  the  circumstances  of  each  case.     I  Sw^Con! 
ave  only  to  add  that  in  my  opinion  the  sentence  pro- 
osed  will  meet  the  justice  of  the  present  case. 

The  panel  was  sentenced  to  be  imprisoned  for  eight 
alendar  months  accordingly. 

Crown  Agent  and  Agent  for  the  poor — 


WESTERN    CIRCUIT. 

GLASGOW. 

Present, 

Lord  Young. 

Her  Majesty's  Advocate — R,  V,  Catnpbell,  A.-D. 

AGAINST 

Robert  Neilson — M^Nair, 

i^iLFUL  Fire-raising — Intent  to  Defraud  Insurance  Compant 
—  Aggravation — Eelevanct. — The  major  proposition  of  an  in- 
dictment charged  wilful  fire-raising,  as  also  attempt  to  commit 
wilful  fire-raising  without  mention  of  any  aggravation ;  and  the 
minor  narrated  that  the  panel  had  formed  a  fraudulent  scheme  to 
defraud  an  Insurance  Company,  and  averred  that  the  crimes 
were  committed  in  pursuance  of  said  scheme. — Objection  to  the 
relevancy  that  the  minor  proposition  was  not  covered  by  the 
charge  in  the  major  repelled. 

Robert  Neilson,  Machine  Maker,  Glasgow,  was  in-  No.  56. 
Licted  and  accused  of  the  crime  of  wilful  fire-raising,  as  Neibon. 
klso  attempt  to  commit  wilful  fire-raising.  Giai«ow, 


Lr  BO  FAB  AS  you  the  said  Robert  Neilson  being,  at  and  prior  to  Fire-rauing, 
lie  dates  hereinafter  libelled,  tenant  of  the  house  or  other  pre-        ^ 
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1884.       mises  in  or  near  Candleriggs,  Glasgow,  occupied  by  you  partly  as  a 

J,    7g       dwelling-house  and   partly  as  a  showroom  and  workshop,  for  the 

Robert      purposes  of  the  business  carried  on  by  you  as  a  machine  maker 

there,  and  the  said  house  or  other  premises  being  part  of  and  situ- 


Glasgow,     Q^io^  Q^  ^]jQ  second  flat  of  a  tenement  in  Candleriggs,  Glasgow,  the 

ground  floor  and   first  flat  of  which  tenement  immediately  under 

kc^^^^*  your  said  house  or  other  premises  were  tenanted  and  occupied  as  a 
warehouse  for  fancy  goods  by  George  Todd,  junior,  fancy  goods 
merchant  there,  and  the  whole  of  which  tenement  was  the  property 
of  Joshua  Buchanan,  &c. ;  and  you  the  said  Robert  Neilson  having 
(entered  into  a  contract  of  insurance  with,  and  obtained  a  policy  of 
insurance  from,  the  Queen  Insurance  Company,  numbered  2,063,134, 
which  was  current  and  in  force  for  the  period  from  19  th  March 
1884  to  25th  March  1885,  for  the  sum  of  £740,  over  your  stock- 
in-trade  and  other  moveable  effects  in  the  said  house  or  other  pre- 
mises   tenanted   and   occupied  by  you  as  foresaid,  and   the  said 
insured  sum  being,  as    you   well   knew,  at  the  said   19th   day  of 
March  1884,  and  at  the  dates  hereinafter  libelled,  much  in  excess 
of  the  value  of  the  goods  insured  by  the  said  policy,  and  you  the 
said  Robert  Neilson  having,  on  or  about  the.said  19th  day  of  March 
1884,  and  at  and  prior  to  the  dates  hereinafter  libelled,  formed  a 
wicked  and  felonious  scheme  for    defrauding  the  said   Insurance 
Company,  by  setting  fire  to  the  said  house  or  other  premises,  or  to 
the  said  warehouse  below  the  same,  or  to  the  tenement  in  which 
the  said  house  or  premises  and  the  said  warehouse  were  situated, 
and  thereby  or  otherwise  causing  the  goods   insured  by  the   said 
policy  to  be  burnt  or  destroyed  by  fire,  and  by  thereafter  obtaining 
payment  of   the  said  insured   sum  from  the  said  Insurance  Com- 
pany, on   the  pretence  that  the  fire  so  to  be  raised  by  you  was 
accidental,  and   that   the   goods  insured  as  aforesaid,   and   to   be 
destroyed  by  fire  as  aforesaid,  were  of  the  value  of  the  said  sum 
insured,  you  the  said  Robert  Neilson  did,  in  pursuance  of  your  said 
scheme,  (1.),  on  the  25th  day  of  April  1884,  or  on  one  or  other  of 
the  days  of  that  month,  or  of  March  immediately  preceding,  or  of 
May  immediately  following,  wickedly,  wilfully,  and  feloniously,  set 
fire  to  the  said  warehouse  or  other  premises  in  or  near  Candleriggs, 
Glasgow,    the   property    of   the    said   Joshua    Buchanan,    <fec.,    by 
applying,  through  a  ventilator  or  Other  opening,  in  a  door  leading 
to  said  warehouse  or  other  premises  from  the  first  flat  of  the  stair 
at  No.  76  Candleriggs,  Glasgow,  some  lighted  or  ignited  substance, 
to  the  prosecutor  unknown,  to  wooden  racks,  or  to  goods  or  toys 
lying  on  said  racks,  in  said  warehouse  or  other  premises,  or  by  pro- 
jecting some  lighted  or  ignited  substance,  to  the  prosecutor  unknown, 
through  said  ventilator  or  other  opening  on  to  said  racks,  or  to 
goods  lying  thereon,  or  on  to  some  straw  with  which  bottles  con- 
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Aing  bair  oil  or  other  oil  were  packed  in  a  box,  and  which  box  1884. 

18  then  lying  on  the  floor  of  said  warehouse  or  other  premises  mT~5a 

mediately  behind  said  door,  or  in  some  other  manner  to  the  pro-  Robert 
;utor  unknown ;  and  the  said  fire  thus  wickedly,  wilfully,  and 


oniously  set  and  applied  by  you  did  take  effect,  and  did  bum  and     ju^^jy' 

itroy  part  of  said  warehouse  or  other  premises,  particularly  part  -;;: 77-  - 

the  flooring,  port  of  the  woodwork  of  the  walls,  and  part  of  the  ^. 
iing  thereof,  and  also  several  wooden  racks  for  holding  goods 
3rein,  and  also  parts  of  the  windows  and  doors  thereof,  the  same 
ing  the  property  of  the  said  Joshua  Buchanan,  dzc,  and  the 
d  fire  thus  raised  by  you  would  have  spread  and  destroyed  the 
d  warehouse  or  other  premises,  and  also  the  said  house  or  other 
emiiies  occupied  by  you  as  aforesaid,  with  the  stock-in-trade  and 
iects  therein,  had  the  said  fire  not  been  discovered,  and  by  the 
ertions  of  well-diBj>osed  persons  been  subdued  and  extinguished. 
Likeas  (2.)  [The  indictment  then  set  forth  two  other  charges  of 
iting  fire  to  the  same  premises  in  the  month  of  May  following,  in 
rther  pursuance  of  said  scheme.] 

M'Nair,  for  the  panel,  objected  to  the  relevancy. 
-The  charge  in  the  minor  proposition,  containing  as  it 
d  the  statement  of  a  scheme  to  defraud  an  Insurance 
)mpany,  is  not  conform  to  the  charge  in  the  major 
oposition.  Intent  to  defraud  an  Insurance  Company 
an  aggravation  of  the  crime  which  is  not  covered  by 
y  similar  statement  in  the  major  proposition. 
Campbell,  A.-D.,  for  the  prosecution,  replied  that  the 
itcment  objected  to  was  not  intended  as  and  did  not 
lount  to  a  charge  of  aggravation  of  the  crime.  Some 
itement  of  the  kind  was  necessary  before  evidence  as 
the  motive  of  the  crime  could  be  competently  led,  and 
portant  evidence  of  that  kind  was  available  in  the 
Bseut  case.  Such  evidence  would  be  excluded  unless 
tice  were  given  to  the  panel  by  a  statement  in  the 
lictment.  Reference  was  made  to  the  cases  of  Harris 
}senberg  and  Another,  Aberdeen,  April  16,  1842, 
oun,  vol.  i.,  p.  266  ;  G.  B.  Pyotty  High  Court,  Juue  16, 
51,  J.  Shaw,  p.  490 ;  and  Daniel  Black,  High  Court, 
h  January  1857,  Irv.,  vol.  ii.,  p.  583. 
Lord  Young. — The  statement  objected  to  seems  to  me 
be  superfluous.     It  is  no  more  necessary  under  a 
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1884.  charge  of  wilful  fire-raising  to  say  that  the  accused 
NoTse.  formed  a  scheme  to  defraud  an  Insurance  Company  than 
Neiison.  it  is  uudcT  a  chargc  of  robbery  to  say  : — *  You,  having 
Glasgow,    formed  a  wicked  and  felonious  scheme  to  rob,  did  rob/ 

^.^ —  But  such  a  statement  is  otherwise  unobjectionable,  and 

^"St"^'  is  quite  relevant. 

The  objection  was  accordingly  repelled  and  the  libel 
found  relevant.  The  panel  thereupon  pleaded  not 
guilty,  and  the  case  went  to  trial. 

The  Jury  unanimously  found  the  first  and  second 
charges  not  proven,  and  by  a  majority  found  the  panel 
guilty  of  the  third  charge.  Sentence  of  seven  years' 
penal  servitude  was  pronounced. 

Agent  for  the  Panel— Samuel  Carrick,  Writer,  Glasgow. 


HIGH    COURT. 

Present, 

The  Lord  Justice-Clerk, 

Lords  Young  and  Craighill. 

Alexander  Farquharson,  Suspender — J.  0.  Smith. 

AGAINST 

Robert  Guthrie,  Respondent — The  Hon,  H,  J.  Moncreiff. 

Sentence — Assault — Statute  29  and  30  Vic,  cap.  117,  sec. 
14  (Reformatory  Schools  Acts,  1866) — Suspension.  —  A  boy, 
fifteen  years  old,  pleaded  guilty  in  a  Police  Court  to  assaulting  a 
woman  by  striking  her  once  on  the  face  to  the  effusion  of  blood, 
and  was  sentenced  to  be  imprisoned  for  ten  days,  and  thereafter 
to  be  sent  to  a  reformatory  school  for  four  years,  under  the 
provisions  of  the  Reformatory  Schools  Act,  1866,  sec.  14.  He 
brought  a  suspension,  alleging  that  he  had  been  hurried  off  to 
the  Court,  without  notice  to  his  parents,  and  having  been  asked 
to  plead  while  he  was  without  legal  advice,  had  in  his  con- 
fusion pleaded  guilty  under  a  misunderstanding  as  to  the  nature 
of  the  charge.  Six  previous  Police  Court  convictions  of  other 
offences  than  assault  were  produced  in  the  High  Court. 
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The  Court,  following  the  case  of  Jf^Guire  v.  Fairhaii'Uy  9th  Nov. 
1881,  Couper,  vol.  iv.,  p.  636,  in  respect  of  the  trifling  nature 
of  the  offence,  and  of  the  want  of  notice  to  the  boy's  parents, 
suspended  the  conviction,  in  so  far  as  regarded  the  order  of 
detention  in  the  reformatory  school. 

On  14th  April  1884,  Alexander  Farquharson,  a  1884. 
boy  of  fifteen  years  of  age,  was  charged  in  the  Burgh  noTs?. 
Court  of  Kelso  at  the  instance  of  Robert  Guthrie,  Pro-  ^*^  „. 

curator-fiscal,  with  the  crime  of  assault,  in  so  far  as  on  _!! !l_ 

22nd  March,   within  the  house  in  Kelso  occupied  by  ^^uiy  15^ ' 
John  Pearson,  he  did  assault  Pearson's  wife  *  by  strik-  gugpenmon. 
ing  her  one  severe  blow  on  the  face  with  his  fist  to  the 
hurt  and  injury  of  her  person,  and  to  the  eflfusion  of 
blood/ 

Farquharson  pleaded  guilty,  and  was  sentenced  to  be 
imprisoned  for  ten  days,  and  thereafter  to  be  detained 
in  a  reformator}'-  school  for  four  years.  ^ 

After  the  ten  days'  imprisonment  had  expired,  and 
when  he  was  in  the  Inverness  Reformatory  School, 
Farquharson,  with  the  concurrence  of  his  father,  pre- 
sented a  bill  of  suspension  and  liberation. 

He  stated  that  the  complaint  was  served  upon  him 
while  he  was  in  the  prison  of  Jedburgh  undergoing  a 
sentence  of  fourteen  days'  imprisonment  for  a  contraven- 
tion of  the  Tweed  Fisheries  Acts ;  that  immediately  on 
his  liberation  he  was  taken  to  Kelso  and  placed  at  the 
bar  of  the  Police  Court ;  that  without  any  communica- 
tion to  his  parents,  whose  address  the  respondent  well 

^  Statute  29  and  30  Vic.,  cap  117  (The  Reformatory  Schools 
Act,  1866). 

Section  14 — *  Whenever  any  offender  who,  in  the  judgment  of 
the  Court,  Justices,  or  Magistrate  before  whom  he  is  charged,  is 
under  the  age  of  sixteen  years,  is  convicted,  on  indictment  or  in  a 
summary  manner,  of  an  offence  punishable  with  penal  servitude  or 
imprisonment,  and  is  sentenced  to  be  imprisoned  for  the  term  of  ten 
days  or  a  longer  term,  the  Court,  Justices,  or  Magistrate  may  also 
sentence  him  to  be  sent  at  the  expiration  of  his  period  of  imprison- 
ment to  a  certified  reformatory  school,  and  to  be  there  detained  for 
a  period  of  not  less  than  two  years  and  not  more  tlian  five  years.' 
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1884.     knew,  and  without  counsel  or  agent  on  his  behalf,  and 

i^^7.     the  charge  of  assault  having  merely  been  read  over  to 

Farquharson  j^-^^^  -^^  ^^  required  to  state  whether  or  not  he  was 

^^^^^'  guilty  thereof ;  and  that  in  his  surprise  and  confusion  at 
^?ui^r*'  ^^  unexpected  apprehension  he  pleaded  guilty,  under 
Sus  nsion.  ^^®  belief  that  he  was  charged  with  a  breach  of  the  peace 
with  Pearson,  and  not  with  assaulting  Mrs  Pearson.  He 
denied  that  he  had  committed  any  assault,  though  he 
admitted  that  he  had  unintentionally  struck  her  one 
blow  when  defending  himself  against  her  husband. 

He  pleaded : — (4)  These  sentences  were  in  the  cir- 
cumstances ultra  vires  of  a  magistrate  in  disposing  of  a 
petty  charge  of  assault. 

The  respondent,  the  Procurator-fiscal,  produced  six 
convictions  against  Farquharson,  two  for  petty  theft, 
and  four  for  contraventions  of  the  Tweed  Acts.  He  also 
stated  further  that  Farquharson's  father  had  been  present 
during  the  trial  in  the  Police  Court. 

J.  C.  Smith,  for  the  suspender,  contended. — The 
sentence  should  be  set  aside.  The  case  does  not  differ 
in  principle  from  the  decision  in  M'Guire  v.  Fairhairn, 
High  Court,  Nov.  9,  1881,  Couper,  vol.  iv.,  p.  536,  in 
which  it  was  held  that  the  enactment  empowering 
magistrates  to  send  certain  offenders  to  a  reformatory 
school  did  not  apply  to  petty  offenders,  which  the  sus- 
pender here  is.  Besides,  the  want  of  notice  to  his 
parents,  or  of  any  opportunity  afforded  him  of  communi- 
cating with  a  law  agent,  vitiated,  we  submit,  the  whole 
proceediugs. 

MoNCREiF,  for  the  respondent,  answered. — The  offence 
which  was  committed  in  this  case  was  a  more  serious 
one  than  that  committed  in  the  case  of  M'Guire 
quoted.  The  proceedings  were  quite  regular,  and  th<3 
boy  was  properly  cited.  In  point  of  fact  his  parents 
knew  that  he  was  charged,  and  his  father  was  in  Court 
during  the  trial  and  stated  no  objection.  The  sentence 
was  quite  within  the  statutory  powers  and  discretion  of 
the  magistrate,  and  the  Bill  ought  to  be  refused. 
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The  Lord  Justice-Clerk. — It  is  impossible  to  say  1884. 

that  this  is  a  very  harsh  case.    What  the  magistrates  have  n^7. 

done  may  have  been  the  best  thing  for  this  boy's  welfare.  *^"t;. 
We  have  had  an   account — no  doubt   a   substantially 


accurate  one — of  his  previous  history,   which  goes  to    j^iyTs.  ' 
explain  why  the  magistrates  imposed  such  a  punishment,  susponsion. 
But  I  think  a  power  so  wide  as  that  conferred  by  the 
Act  should  never  be  exercised  without  notice  to  the 
parents  or  guardians  of  the  lad. 

Lord  Young. — I  agree  with  your  Lordship.  I  do 
not  think  it  is  fitting  that  a  sentence  of  this  kind  should 
be  imposed  without  notice  to  the  boy's  parents — that  for 
a  petty  assault  several  years  in  a  reformatory  should  be 
added  to  the  punishment  of  imprisonment  for  a  few  days  • 
— though  looking  to  the  previous  history  of  this  boy,  the 
residence  in  the  reformatory  might  have  had  salutary 
results.  I  am  quite  ready  to  give  the  magistrates  every 
credit  for  acting  with  good  feeling  and  to  the  best  of 
their  judgment  in  regard  to  the  true  interests  of  the  boy. 
But  giving  these  feelings  their  due  weight  as  explanatory 
of  the  magistrates'  conduct,  I  think  that  a  sentence  of 
four  or  five  years  in  a  reformatory,  imposed  without  any 
notice  to  the  boy's  parents,  cannot  be  sustained.  To 
sustain  such  a  sentence,  having  regard  to  the  nature  of 
the  offence,  would  be  contrary  to  our  judgment  in  the 
case  of  M^Guire  v.  Fairhairn. 

Lord  Craighill  concurred. 

The  Court  pronounced  this  interlocutor : — 

^Edinburgh,  15th  July  1884. — Having  considered 
this  bill,  and  heard  counsel  for  the  parties :  Pass  the 
bill  so  far  as  regards  the  order  of  detention  in  the  refor- 
matory complained  of :  Suspend  the  said  order  of  deten- 
tion simplicUer,  and  decern :  Find  the  complainer  entitled 
to  expenses,  which  modify  to  three  guineas  ;  for  which, 
and  one  guinea  as  the  dues  of  extract,  decern  against 
the  respondent. 

Agent  for  the  Suspender — D.  Turnbr,  S.L. 
Agent  for  the  Respondent— Ronald  &,  Ritchib,  S.S.C 
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Present^ 

The  Lord  Justice-Clerk, 

Lords  Youno  and  Craiqhill. 

James  Lowdon,  Appellant — C  S.  Dickson. 

AGAINST 

James  Ingram,  Respondent — Za?*//. 

Fishing  —  Herring  Fishery  —  Government   Brand  —  Herris- 
Barrels — Act  55  Geo.  IIL,  cap.  94,  sec.  12  (British  Wh& 
Herring  Fishery  Act,  1816). — The  12th  section  of  the  Act 
Geo.  III.,  cap.  94,  enacts  that  no  white  herrings  shall  be  cur — 
packed,   or  put  up  in  Great  Britain  in  any  barrel  which,  i 
alia,  shall  not  contain  32  gallons  English  wine  measure. 

Held  that   a   fish-curer   had   contravened  the  Act  by  curing 
packing  barrels  under   the  specified  size,  although  he  had       nc 
tendered  them  for  branding  or  offei'ed  them  for  sale. 

1884.         James  Lowdon,  fish-curer,  Stomoway,  was  charged  in 
nHs.     the  Sheriflf  Court  of  Ross-shire,  at  Stornoway,  UDder  tie 
^I^"""     Summary  Jurisdiction  (Scotland)  Acts,  1864  and  188J, 
"^^'^^    at  the  instance  of  James  Ingram,  officer  of  fisheries, 
^^^6.*^'  Stomoway,  with  a  contravention  of  the  Act  55  Geo.  III., 
AppeaiT"  c^P-  9^>  sec.  12,^  iu  so  far  as,  on  30th  May  1884,  he,  or 


^  Statute  55  Creo.  III.,  c.  94   (An  Act  to  continue  and 
several  Acts  I'elating  to  the  British  White  Herring  Fishery). 

Section  12,  after  amending  in  part  sec.  4  of  the  previous  Act  29 
Geo.  II.,  c.  23,  enacts — *  That  from  and  after  the  first  day  of 
June  1816  no  white  herrings  shall  be  cured,  packed,  or  put  up  in 
Great  Britain  or  on  board  any  vessel  or  boat  employed  in  the 
British  Herring  Fishery  in  any  barrel  which  shall  be  made  in  wbole 
or  in  part  of  fir,  or  which  shall  not  be  one-half  part  of  an  inch  in 
thickness  throughout  of  made  work,  or  which  shall  not  contain  32 
gallons  English  wine  measure  ;  and  that  if  any  white  herrings  shall  be 
cured,  packed,  or  put  up  in  any  barrel  which  shall  be  made  in  whole 
or  in  part  of  fir,  or  which  shall  not  be  one-half  part  of  an  inch  in  thick- 
ness throughout  of  made  work,  or  which  shall  not  contain  32  galloDi 
English  wine  measure,  all  such  herrings,  with  the  barrel  containio^ 
the  same,  shall  be  forfeited,  and  shall  and  may  be  seised  bj  ^ 
officer  of  the  fishery,  customs,  or  excise.' — The  Act  also  roftkei 
provision  for  the  branding  barrels  and  half  barrels  of  herring  tf  * 
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8ome  person  for  whom  he  Wcos  responsible,  did,  within  his     1884. 
herring-curing  premises  in   Stornoway,   '  cure,  pack,  or     n^s. 
put  up  a  quantity  of  white  herring  in  twenty  or  thereby       "l^^^ 
barrels,  which  barrels  were  and  are  of  illegal  size,  and  in      °^™"^_ 
violation  of  the  said  statute,  in  respect  they  were  and  are  "Tuiy  15!^' 
too  small,  and  not  capable  of  containing  the  statutory    AppeaiT 
quantity  of  32  gallons  English  wine  measure,  as  provided 
by  the  said  statute  ;  in  consequence  of  which  illegal  size 
and  contravention,  six  or  thereby  of  the  said  barrels,  with 
their  contents,  have  been  seized  by  the  complainer,  in 
virtue  of  powers  conferred  upon  him  as  officer  of  the 
fisheries  foresaid,  and  Siiid  six  barrels  are  now  in  the 
2omplainer's  possession  ;  whereby  the  said  James  Lowdon 
las  incuiTcd  a  forfeiture  of  the  said  twenty  or  thereby 
carrels,    or  six   or   thereby  barrels,  together  with   the 


^Ddition  of  obtaining  the  bounties  payable  under  that  Act  and  tlie 
revious  Act  48  Geo.  III.,  c.  110. 

Statutes  5  Geo.  IV.,  c.  64,  and  7  Geo.  IV.,  c.  34.  The  bounties 
ere  abolished  by  these  Acts.  But  by  the  subsequent  Act  1 1  Geo. 
V.  and  I  Will.  IV.,  c.  54  (An  Act  to  Revive,  Continue,  and  Amend 
srta.in  Acts  relating  to  Fisheries),  it  was  enacted  and  declared  (sec. 
)  tliat  nothing  in  the  said  Acts  of  ^  and  7  Geo.  IV.  had  repealed 
[le  provisions  of  48  Geo.  III.,  c.  110,  and  55  Geo.  III.,  c.  94,  in 
[>  far  as  they  related  to  the  placing  a  mark  or  character  on  barrels 
r  half  barrels  containing  herrings  properly  cured. 

Statute  21  and  22  Vic,  c.  69  (Act  to  Impose  Fees  on  the  Brand- 
tig  of  Barrels  under  the  Acts  concerning  the  Herring  Fisheries  in 
Icotland). 

Section  1. — *  From  and  after  31st  December  1858  there  shall  l>e 
layable  for  and  in  respect  of  every  barrol  of  herring  branded  or 
narked  under  the  said  Acts,  or  any  of  them,  a  fee  of  fourpence,  and 
or  every  half  barrel  so  branded  or  marked  the  fee  of  twopence,  on 
r  before  the  branding  or  marking  of  the  same  respectively,  by  the 
lersons  producing,  in  terms  of  the  said  recited  Acts,  such  barrels  or 
lalf  barrels  respectively  to  be  branded  or  marked  ;  *  and  it  enacts 
bat  all  such  fees  shall  be  paid  to  the  olhcers  of  the  establishment 
maintained  for  branding  or  placing  such  marks  or  character^i. 

Statute  31  and  32  Vic,  c.  45  (The  Sea  Fislieries  Act,  1868). 

Section  71,  Schedule  II.,  rep(»als  in  part  the  Act  55  Geo.  III., 
i.  94,  but  the  repeal  does  not  include  sec.  12  so  far  as  it  relates  to 
Scotland. 

VOL.  V.  2h 
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1884.     herrings  contained  therein,  all  as  provided  for  by  the 

NoTis.     said  Act'     The  complaint  then  prayed  the  Court  to 

\  ^^    convict  the  said  James  Lowdon  of  the  foresaid  contra- 

^"^^^ — vention,  and  to  adjudge  him  to  suffer  the  penalty  or 

^uiy  15. '  forfeiture  provided  for  by  the  said  Act. 

Appeal  The  Sheriff-substitute  (Black)  convicted  the  accused 
of  the  contravention  charged  as  regarded  one  barrel,  and 
declared  the  barrel  and  the  herrings  it  contained  to  be 
forfeited. 

Lowdon  took  a  Case,  in  which  it  was  stated  by  the 
Sheriff-substitute  that  he  found  it  proved  as  matter  of 
fact,  that,  at  the  time  mentioned  in  the  complaint,  the 
complainer  entered  Lowdon's  curing-yard  and  there 
seized  one  barrel  containing  white  herrings,  that  had 
been  cured  by  him  and  packed  in  the  barrel  by  him  ; 
that  the  barrel  was  not  capable  of  containing  more  than 
24|  gallons  imperial  measure,  being  less  than  32  gallons 
English  wine  measure  ;  and  that  the  barrel  and  herrings 
belonged  to  Lowdon.  There  was  no  evidence  that  the 
barrel  had  been  tendered  for  branding,  or  offered  by 
Lowdon,  or  put  out  of  his  curing-yard,  for  export  or  sale. 
The  question  of  law  stated  by  the  Sheriff  was : — 
*  Whether  the  facts  found  proved  by  me,  above  men- 
tioned, amount  in  law  to  a  contravention  of  the  said 
statute  ?  * 

Dickson  contended  for  the  appellant. — Section  12 
cannot  be  read  absolutely  so  as  to  prevent  any  one  from 
putting  herrings  into  any  barrel  he  pleased,  so  long  as 
he  does  not  sell  them  as  having  the  Government  brand. 
The  provision  that  herrings  must  be  packed  in  barrels  of 
a  certain  size  was  formerly,  while  bounties  were  given,  a 
condition  of  obtaining  the  bounty,  and  is  now  a  condition 
of  obtaining  the  Government  brand.  The  Act  55  Geo. 
IIL,  cap.  94,  made  provision  for  the  branding  barrels 
and  half  barrels  of  herring  as  a  condition  of  obtaining 
the  bounties  payable  under  that  Act  and  the  previous 
Act  48  Geo.  IIL,  c.  110.  By  the  Act  5  Geo.  IV.,  c.  64, 
and  7  Geo.  IV.,  c.  34,  the  bounties  were  abolished,  but 
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^  the  subsequent  Act  11  Geo.  IV.  and  1  Will.  IV.,  c.  1884. 
t,  sec.  1,  it  was  enacted  and  declared  that  nothing  in  NaTs. 
e  Acts  of  5  and  7  Geo.  IV.  had  repealed  the  provisions  \  ""^ 
48  Geo.  III.,  c.  110,  and  55  Geo.  III.,  c.  94,  relating  ^°^^ 
the  placing  of  a  mark  or  character  on  barrels  or  half  ^  JS^s!^ 
rrels  containing   herrings   properly  cured.     The  Act    ^ppoaL 

and  22  Vic,  c.  69,  contained  further  provisions 
th  reference  to  branding.  But,  if  the  brand  is  not 
sired,  there  is  no  rule  as  to  the  size  of  the  barrels. 

hold  that  there  is  would  prevent  the  use  of  any  other 
e  of  vessel  even  for  private  use.  The  appellants 
rrels  are  known  in  the  trade  as  containing  a  certain 
ount  of  herrings,  and  are  not  meant  or  represented  to 
itain  32  gallons.  Besides  the  12th  section  of  the 
tute  libelled  has  been  repealed  by  the  Sea  Fisheries 
t  1868  (31  and  32  Vic,  cap.  45),  sec.  71,  except  as 
rards  Scotland,  and  the  construction  contended  for  by 
\  other  side,  therefore,  would  seriously  prejudice  the 
^tch  curer  who  does  not  desire  to  take  advantage  of 
J  Government  brand. 

The  respondent's  counsel  was  not  called  on. 
The  Lord  Justice-Clerk. — On  the  construction  of  the 
•tutes  I  cannot  entertain  any  doubt.  It  is  perfectly 
le,  as  has  been  said  in  argument,  that  the  provisions 
the  statute  arose  out  of  a  bounty  given  by  Govern- 
^nt  for  the  encouragement  of  the  herring  fishery,  and 
)8e  provisions  originally,  no  doubt,  applied  to  the  state 
the  law  at  the  time  when  such  boimties  were  given. 
it  the  bounties  have  been  abolished,  and  the  Govem- 
ait  brand  has  been  retained,  and  with  the  Government 
ind  have  been  retained  all  those  provisions  for  the 
iformity  and  honesty  of  the  trade.  All  traders  ought 
apply  for  the  Government  brand.  The  general  pro- 
dons  to  secure  the  uniformity  of  measures — especially 
the  herrings  are  intended  for  foreign  markets — among 
lers  still  remain  as  they  were  originally  enacted,  and 
r  Dickson  was  unable  to  suggest  any  qualifying  words 
lich  he  could  legitimately  read  into  the  provisions  of 
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1884.      the  12th  section  of  the  Act  55  Geo.  III.,  c.  94,  on  which 
nHSs.     this  prosecution  is  founded.     One  of  the  provisions  is 
that  herrings  shall  be  packed  in  barrels  of  a   certain 
standard  ;  and  it  seems  obvious  that  herring  curers  shall 


Lowdon 

V. 

In^rrara. 


^uiy  15!^  have  barrels  of  the  standard  required.  There  are  powers 
Appeal,  given  to  the  officers  of  fisheries  to  enter  the  curing-yard, 
not  when  the  brand  is  applied  for,  but  at  any  time,  to  see 
that  the  Government  standard  is  observed,  and  accord- 
ingly one  of  these  officera  entered  the  yard  of  this 
appellant — which  we  were  told  is  a  large  and  important 
one.  He  found  on  doing  so  herrings  packed  in  barrek 
which  are  studiously  made  less  than  the  Government 
standard  size.  In  these  circumstances,  I  am  unable  to 
see  any  ground  on  which  it  can  be  said  that  the  Act 
does  not  apply.  As  little  can  I  see  any  qualification 
that  can  be  put  upon  its  provision.  As  to  the  case  of 
herrings  privately  packed  by  a  consumer  for  consump- 
tion and  not  for  sale,  that  case  is  not  the  one  we 
have  here.  I  am  for  affirming  the  judgment  appealed 
from. 

Lord  Young  and  Lord  Craighill  concurred. 
The  following  was  the  Interlocutor : — 
'Edinburgh,  15th  July  1884. — Having  considered  thia 
case,  and   heard  counsel   for   the  parties,  Dismiss  the 
appeal :  Affirm  the  determination  of  the  inferior  Judge:  • 
Find  the  respondent  entitled  to  expenses,  which  modif)' 
to  seven  guineas  ;  for  which,  and  one  guinea  as  the  due- 
of  extract,  decern  against  the  appellant.' 

Agent  for  the  Appellant — R  C.  Gray,  S.S.C. 
Agent  for  the  Respondent— Thomas  Carmichabl,  S.S.C. 
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Present, 

The  Lord  Justice- Clerk. 

Lords  Young  and  Craighill. 

The  Glasgow  City  and  District  Eailwat  Company,  Appellants — 

Traifner — R.  T.  CampbeU, 

against 

Mrs  Mary  Ann  Madden  and  Another  (Meldrum's  Trustees), 
Respondents — Mackvntoah — Dundas. 

i^AiLWAY — Statute  45  and  46  Via,  c.  ccxvi,  sec.  39  (Glasgow  City 
and  District  Railway  Act,  1882) — Construction  op  Statute — 
Portion  of  Street  *  opposite'  Obstruction — Title  to  Sue. — A 
private  Act  of  Parliament  which  empowered  a  company  to  construct 
an  underground  railway  within  a  city,  and  for  the  purposes  of 
their  undertaking  to  interfere  with  and  open  up  the  carriage-way 
of  streets,  enacted  that  if  such  carriage-ways  should  not  be  restored 
within  three  months,  the  company  should  be  liable  in  a  penalty 
recoverable  on  summary  application  *  by  all  or  any  of  the  pro- 
prietors or  tenants  in  that  part  of  the  str^t  which  is  opposite 
the  respective  portions  which  shall  not  be  restored.' 

Seld  that  it  was  sufficient  to  give  the  owner  or  tenant  of  a  corner 
house  a  title  to  recover  the  penalty  that  the  obstruction  was 
partly  opposite  the  area,  though  the  portion  of  street  opposite  the 
house  itself  was  clear  of  obstruction. 

Railway — Penalty — Informer — Interference  with  Carriage- 
way— Statute  8  and  9  Vic,  c.  33,  sec.  142  (Railway  Clauses 
Consolidation  (Scotland)  Act,  1845). — A  private  Act  of  Parlia- 
ment which  emjwwered  a  company  to  construct  an  underground 
railway  within  a  city,  enacted  that  the  ]>enalty  incurred  by  the 
company  for  not  restoring  within  a  certain  time  the  carriage-way 
of  streets  which  they  were  authorised  to  interfere  with,  should 
be  recoverable  *  by  all  or  any  of  the  pro|»rietoi*s  or  tenants  in 
that  part  of  the  street  which  is  opposite  tlie  res|>ective  }>ortioiis 
which  shall  not  be  restored.*  The  private  Act  incorporated  the 
Railway  Clauses  Consolidation  (Scotland)  Act,  1 845. 

Irleld  that  a  proprietor  or  tenant  proceeding  for  the  recovery  of 
these  penalties  was  in  the  position  of  an  informer  for  the  public 
interest,  and,  consequently,  that  half  the  penalty  was  properly 
apportioned  to  the  iK)or  of  the  imrLsh  under  sec.  142  of  the 
Railway  Clauses  Consolidation  Act. 
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Process — Sist  op  Criminal  Proceeding  pending  Declarator. — 
Where  the  qnestion  of  principle  involved  had  already  been  made 
the  subject  of  determination  hj  the  High  Conrt  of  Justiciary  in 
an  appeal  in  a  former  prosecution,  held  that  a  Sheriff  had  rightly 
refused  to  sist  a  prosecution  for  penalties  pending  the  issue  of  a 
declarator  raising  the  same  question. 

1884.         This  was  an  appeal  on  a  Case  stated  nnder  the 

NoTo.     Summary  Prosecutions  Appeals  Act,  1875,  against   a 

City a^^^DiB- judgment  of  one  of  the  SheriflF-substitutes  for  Lanark- 

"compa^*^  shire  (D.  D.  Balfour),  convicting  the  appellants,  the 

MelcSum'a    GLASGOW  ClTY   AND   DISTRICT  EaILWAY  CoMPANY,  Upon 

a  complaint  under  the  Summary  Jurisdiction  Acts,  1864 

^S^sf*"'  and  1881,  at  the  instance  of  Mrs  Mary  Ann  Madden, 
Appeal,  and  another,  trustees  of  the  deceased  Edward  Meldrum, 
which  charged  a  contravention  of  section  39  of  the 
Glasgow  City  and  District  Kailway  Act,  1882  (45  and 
46  Vict.,  cap.  ccxvi.).  [See  supra,  page  421,  et  seq. 
note.] 

The  complainers,  Meldrum's  trustees,  were  proprietors, 
in  trust,  of  Nos.  181  and  183  Pitt  Street,  Nos.  214  to 
234  West  Eegent  Street,  and  Nos.  134  to  138  Holland 
Street,  Glasgow,  which  properties  are  on  the  north  or 
opposite  side  of  West  Regent  Street  from  the  properties 
of  the  trustees  of  the  deceased  Robert  Hutchison,  who 
brought  a  similar  complaint  to  the  present  one  before 
the  SheriflF  Court  at  Glasgow,  and  obtained  a  conviction 
thereon,  in  which  the  appellants  were  adjudged  to  pay 
a  penalty  of  £256.  [See  supra,  p.  420.]  The  present, 
like  the  previous,  complaint  set  forth  that  the  railway 
company  had,  for  the  purpose  of  their  works,  on  or 
before  1st  June  1883,  closed  for  traflBc  a  portion  of  the 
carriage-way  of  Holland  Street,  at  the  junction  of 
Holland  Street  and  West  Regent  Street,  opposite  to 
tlie  property  of  the  complainers,  and  had  failed  to 
restore  the  carriage-way  within  three  months  from  the 
said  1st  June,  as  required  by  the  statute,  and  so  had 
become  liable  in  the  statutory  penalty. 

The  company  pleaded  not  guilty,  and  then  craved  the 
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5heriff-8ul)stitute  to  sist  the  case  pending  the  issue  of  1884. 
he  action  of  declarator  subsequently  decided  in  the  n^9. 
:ourt  of  Session,  18th  July  1884,  R.  XL,  p.  1110.  cit^^DU- 

The  Sheriff  refused  the  motion,  and  after  proof,  on  ""o^T^ 
!8th  May,  convicted  the  company  of  the  contravention  Meic^'i 
barged,  and  adjudged  them  to  forfeit  and  pay  the  sum    ^^"***^ 
f  jC63  of  modified  penalty  for  the  period  from  8tb  ^JS^'iS*' 
anuary  1884  to  18tb  February  1884,  both  inclusive  ~i^^ 
i  penalty  for  the  period  prior  to  8th  January  1884 
aving  been  previously  adjudged  in  favour  of  Hutchi- 
>ii's  trustees  [see  supra,  p.  420]),  one-half  the  penalty 
>  be  paid  to  the  complainers  and  the  other  half  to  the 
Lspector  of  poor  of  the  Barony  Parish  of  Glasgow  for 
le  benefit  of  the  poor  of  that  parish.^ 

The  company  took  a  Case. 

ITie  following  were  the  material  facts  stated : — *  That 
straight  line  drawn  at  right  angles  to  and  from  any 
art  of  either  front  of  the  respondents'  building  would 
ot  touch  the  portion  of  the  street  occupied  by  the 
ppellants,  but  would  clear  their  barricade  by  several 
jet.  A  straight  line  drawn  at  right  angles  to  the 
[oUand  Street  end  of  the  private  area  belonging  to 
he  respondents  in  West  Eegent  Street  would,  however, 
ouch  the  portion  of  the  street  so  occupied — that  is,  the 
karricade   is   opposite  the   said  area  to  the   extent  of 

foot  10  inches.'  The  case  further  stated  that  the 
espondents'  feu  extended  to  the  centre  of  the  streets 
though  that  portion  could  not  he  built  on),  and  that 

*  The  Glasgow  City  and  District  Railway  Act,  1882,  inoor- 
>orated  the  Railway  Clauses  Consolidation  (Scotland)  Act,  1845 
8  and  9  Vic,  cap.  33),  section  142  of  which  enacted  with 
'eference  to  i)enalties  iDcurred  under  its  provisions  that  'the 
Sheriff  or  Justices  by  whom  any  such  ])eDalty  or  forfeiture  shaU 
je  imposed,  where  the  application  thereof  is  not  otherwise  pro- 
vided for,  may  awaixl  not  moi-e  than  half  thereof  to  the  informer, 
md  shall  award  the  remainder  to  the  kirk-session  or  treasurer  or 
•ollector  of  the  ftinds  for  the  poor  of  the  parish  in  which  the  offence 
(hall  have  been  committed,  for  the  benefit  of  the  jioor  of  such 
Mtrish/ 
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1884.     part  of  the  obstruction  was  within  the  carriage-way  of 

N^9.     Holland  Street  included  in  their  feu. 

City  mSTdis-      The  questions  of  law  for  the  opinion  of  the  High  Court 

"company ^  were : — (Put  for  the  appellants)  '(1.)  Whether  in  the 

Meidram's  circumstanccs  the  sist  sought  should  have  been  granted  1 

nisees.    ^^^  Whether,  in  the  sense  of  the  special  Act  founded 

July  15.     on,  the   property  of  the  respondents  was    "opposite" 

Appeal     that   part   of  the   street   occupied   by  the   appellants ; 

and  whether  the  respondents  were  entitled  to  sue  for 

the  penalties  in  question  ?     (3.)  (Put  for  the  respondents) 

Whether  the  penalty  should  not  have  been  made  wholly 

payable  to  the  respondents  1 ' 

Lord  Young. — I  think  that  this  case  is  not  dis- 
tinguishable from  that  which  we  formerly  decided. 
The  Sheriff  has  asked  us,  in  the  first  place,  the  question 
whether  he  ought  to  have  sisted  procedure  pending  the 
action  of  declarator  which  is  now  under  consideration 
in  the  civil  Court.  I  think  that  he  was  right  in  refusing 
to  do  so. 

We  decided  in  the  former  case  that  the  process  was 
well  raised  as  a  criminal  process,  and  the  appeal 
well  taken  to  this  Court.  What  we  had  therefore 
to  determine  was  whether  the  prosecution  was  well 
founded,  and  to  that  end  we  determined  the  question  of 
law  involved  in  the  case  in  a  particular  way,  and  accord- 
ingly when  the  declarator  was  brought  in  the  civil  Court 
before  Lord  Kinnear,  his  Lordship  very  properly  said 
that  the  question  was  settled  by  the  authority  of  the 
decision  in  the  Supreme  Criminal  Court.  I  think,  there- 
fore, that  the  Sheriff  was  right  in  declining  to  delay  the 
exercise  of  his  jurisdiction  because  of  the  existence  in  the 
Court  of  Session  of  a  declarator  as  to  the  general  question 
of  law,  which  had  already  been  decided  in  this  Court. 

The  only  other  question  which  it  is  necessary  to 
consider  is,  whether  the  whole  penalty  ought  to  be  given 
to  the  party  complaining,  or  whether  the  Sheriff  acted 
legally  in  apportioning  it  as  he  did  ?  The  penalty  is 
really  a  compulsitor  on  the  railway  company  to  cease 
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bstruction  of  the  street.     The  ground  of  the  Sheriffs     1884. 
iclgment  is  that  the  obstruction  has  become  illegal —     No.  59. 
dat  there  is  no  longer  any  authority  for  it     The  penalty  city  and  Di». 
;  intended  to  stimulate  the  giving  of  information,  not  to    company 
>mpensate  the  sufferer,  who  may  have  other  remedies   MewAim's 

:  is  a  compulsitor,  and  the  prosecution  is  invited  by  a 

^rtain  part   of  the  amount  of  it  being  given  to  the    !fuiy  15.  ' 
tformer — using  that  word,  not  in  any  technical  sense,  "Appeal 
ich  as  that  in  which  it  is  used  in  England,  and  with 
hich  we  were  at  one  time  familiar  in  Exchequer  cases. 
:  merely  means  the  party  who  lays  the  information,  and 

agree  with  the  Sheriff-substitute  that  section  142  of 
le  Railway  Clauses  Act  applies,  and  tliat  he  was 
ititledto  apportion  the  penalty  as  he  did.  I  think  that 
le  appeal  should  be  refused. 

Lord  Cratghill. — I  concur. 

The  Lord  Justice-C^lerk. — I  agree  in  thinking  that 
jere  was  no  reason  in  the  existence  of  the  civil  action  for 
le  Sheriff  not  hearing  and  determining  tlie  case  before 
im,  and  I  also  agree  in  holding  that  the  obstruction  was 
opposite '  to  the  complainers*  premises  in  the  sense  of 
le  statute.  That  word  ought,  I  think,  to  receive  a  fair 
leaning.  Lastly,  I  think  that  this  complaint  was 
rought  by  an  informer, — that  is,  by  one  who  is  not 
^king  to  recover  a  sum  for  his  proper  patrimonial 
iterest  I  therefore  think,  with  your  Lordships,  that 
bis  appeal  should  be  refused. 

The  following  was  the  interlocutor  : — 

*  Edinhurghy  1 5th  Jvly  1884. — Having  considered 
his  case  and  heard  counsel  for  tlje  parties.  Dismiss  the 
p[>t.»ul :  Affirm  the  determination  of  the  inferior  Judge  : 
'Ind  the  respondents  entitled  to  expenses,  whicli  modify 
u  seven  guineas ;  for  which,  and  one  guinea  as  the  dues 
f  extract,  decern  against  the  appellants.' 

AgentM  for  tho  Appellants— Millar,  Robson  &  Innks,  S.S.C. 
Agents  for  the  Respondents — J.  &  J.  Hoss,  W.S. 
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Present, 
« 

The  Lord  Justice  Clerk. 

Lords  Young  and  Craighill. 

James  Campbell,  Suspender — Kennedy, 

AGAINST  • 

George  Cadenhead  (Procurator-fiscal  of  the  Burgh  of  Aberdeen), 

Respondent — M^Kechnie, 

Proof — Tutoring  witness — Suspension. — A  hotelkeeper,  convicted 
of  a  contravention  of  his  certificate,  brought  a  suspension  on  the 
ground  that  the  evidence  upon  which  the  conviction  had  proceeded 
was  incompetent,  averting  that  of  three  poliee-constables,  who 
were  the  only  witnesses  for  the  prosecution,  the  first  examined 
had  communicated  to  the  second,  when  about  to  be  examined,  the 
questions  which  had  been  asked  and  the  answers  which  had  been 
given  in  cross-examination ;  that  the  second  constable  had  made 
a  similar  communication  to  the  third ;  that  these  communications 
were  made  for  the  direction  and  guidance  of  the  witnesses  to 
whom  they  had  been  made  ;  and  that  the  evidence  given  by  these 
witnesses  was  false.  The  Court  being  of  opinion  that  these  aver- 
ments were  irrelevant,  refused  the  suspension. 

1884.         On  1 2th  June  1884  James  Campbell,  hotelkeeper  in 
jj^     Aberdeen,  was  found  guilty  in  the  Burgh  Court  there,  at 
Campbell   ^^^  instauce  of  Geokge   Cadenhead,  the  Procurator- 
Cadenhead.  fig^al,  of  a  contraveution  of  the  Public  Houses  Acts. 
Hij^j  Court,      jjq  brought  a  suspension  against  the  Procurator-fiscal, 
stating, — *  (3)  The  first  witness  examined  in  support  of 
the  complaint  was  Alexander  Smith,  a  detective  of  the 
Aberdeen  City  Police,  who,  as  soon  as  his  evidence  was 
concluded,  retired  to  where  the  second  witness  for  the 
prosecution,  William  M'Donald,  constable,  was  standing, 
and  communicated  to  him  the  questions  which  had  been 
asked  him  by  the  suspender's  agent  in  cross-examina- 
tion, and  the  answers  he  had  given  to  these  questions, 
and  also,  generally,  what  he  had  said  during  examina- 
tion.    This  was  done  for  the  direction  and  guidance  of 
the  witness  M'Donald  wlien  under  examination.     The 


Suspension. 


OL.  v.]        AND  CIRCDIT  COURTS  OP  JUSTICIARY.  4G9 

btaining  of  truthful  answers  to  the  said  questious  wiis  1884. 
itaJ  to  the  suspenders  defence  to  the  complaint  NoTeb. 
['Donald,  the  second  witness,  on  his  evidence  being        J? 

Lven,  proceeded  in  like  manner  to  instruct  the  third  and       ^ 

at  witness  for  the  prosecution,  John  Manson,  constable^  ^  JS^^' 
I  to  what  he  had  answered  to  certain  questions,  for  his,  l^i^^^rionr 
[anson's,  direction  and  guidance,  when  under  examina- 
on.  (4)  Upon  the  evidence  of  said  witnesses,  thus 
incocted  and  arranged,  the  said  magistrate  convicted 
ie  suspender  of  said  charge,  and  fined  him  in  the  sum 
*  ^1,  5s.,  with  £1,  8s.  of  expenses,  and  fiiiling  payment, 
rdained  him  to  be  imprisoned  for  eight  days.  The  said 
^idence  was  false ;  and  it  was  incompetent  and  illegal, 
id  ought  not  to  have  been  received.  There  was  no 
:her  evidence  in  support  of  the  complaint.'  The 
ispender  also  stated  that  neither  he  nor  his  agents  were 
ware  of  these  facts  at  the  time  of  the  trial. 

The  suspender  pleaded  : — ^The  sentence  complained  of 
dould  be  suspended,  with  expenses,  as  craved,  in  respect 
lie  evidence  upon  which  the  conviction  proceeded  was, 
1  the  circumstances  condescended  on,  false  and  incom- 
etent 

Kennedy  for  the  suspender  contended. — ^The  aver- 
lent  made  by  the  suspender  is  that  of  tutoring  a  witness 
y  a  witness  who  has  been  examined.  The  evidence  of 
he  constables  was  the  only  evidence  before  the  magis- 
rates,  but  it  is  enough  to  make  a  conviction  bad  that 
here  has  been  incompetent  evidence  upon  which  it  may 
Ave  proceeded. 

The  respondent  was  not  called  on. 

The  Lord  Justice-Clerk. — I  do  not  say  that  what  is 
tated  to  have  occurred  here  might  not  constitute  a 
erious  objection  to  a  conviction,  but  we  should  require 
negations  of  a  much  more  precise  and  specific  character 
han  we  have  here  before  entertaining  a  suspension. 
V^hat  one  of  these  policemen  said  to  the  other  before  the 
itter  gave  his  evidence  may  have  been  perfectly 
inocent.     It  is  not  said  what  it  was,  and  it  is  not  said 
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1884.     that  it  had  any  effect  in  tutoring  the  others  mind.     At 
NoTeo.     the   same   time,  while,  as  T  have  said,  it  would  have 

Campbell  •!  i  •ni'j'i  ± 

V,  required  much  more  precise  allegation  to  induce  us  to 
—  ^  '  entertain  this  suspension,  T  must  say  that  the  holding  of 
?uiy  15.  '  such  communication  in  the  course  of  the  trial  is  far  from 
Suspension,  laudablc,  and  that  it  ought  not  to  be  permitted. 

Lord  Young.— I  am  of  the  same  opinion,  and  only 
wish  to  add  that  any  police-officer  who  makes  a 
communication  to  other  witnesses  as  to  what  he  has 
been  asked  as  a  witness  in  the  course  of  a  trial,  either  in 
the  witness-room  or  while  they  are  on  their  way  to  the 
witness-box,  is  and  ought  to  be  severely  censurable. 
But  it  is  one  thing  to  say  that,  and  quite  another  thing 
to  say  that  such  communication  will  be  sufficient  to  set 
aside  a  conviction.  If  such  a  rule  holds  good  in  reference 
to  Police  Court  convictions,  it  must  equally  hold  good 
with  reference  to  convictions  obtaiued  in  higher  Courts. 
While,  therefore,  I  guard  myself  by  saying  that  the 
making  of  such  communications  is  censurable,  I  cannot 
accept  it  as  a  ground  for  upsetting  the  whole  of  these 
proceedings. 

Lord  Craighill  concurred. 

The  following  was  the  Interlocutor  : — 

'  Edinburgh^  15th  July  1884. — Having  considered  this 
bill,  and  heard  counsel  for  the  parties.  Refuse  the  bill : 
Find  the  respondent  entitled  to  expenses,  which  modify 
to  three  guineas ;  for  which,  and  one  guinea  as  the  dues 
of  extract,  decern  against  the  complainer.' 

Agent  for  the  Suspender— John  Maci*herson,  W.S. 
Agent  for  the  Respondent — D.  Hill  Murray,  Solicitor. 
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Present, 

The  Lord  Justice-Clerk. 

Lords  Young  and  Craighill. 

Alexander  Ferguson,  Suspender — M^Kechnie, 

AGAINST 

James  M'Nab,  Respondent — Ure. 

Suspension  —  Oppression  —  Alibi  —  Remit  to  lead  further 
Evidence. — In  a  suspension  of  a  conviction  for  day  poaching, 
the  suspender  alleged  that  he  had  only  received  a  copy  of  the 
complaint  on  the  day  before  the  trial,  and  that  the  Sheriff  had 
oppressively  refused  a  motion  by  hirn  for  an  adjournment  in 
order  that  he  might  adduce  witnesses  to  instruct  his  averment 
that  at  the  time  when  the  offence  charged  was  said  to  have  been 
committed  he  was  net  within  sixty  miles  of  the  locus  delicti, 

IThe  CJourt,  before  answer,  remitted  to  the  Sheriff  to  investigate 
into  the  allegations  with  reference  to  the  alleged  alibi,  and  on  a 
report  by  the  Sheriff  that,  in  his  opinion,  the  alibi  had  been 
proved,  suspended  the  conviction. 

Alexander  Ferguson  was,  on  14th  November  1883,     i884. 
charged,  at  the  instance  of  James  M*Nab,  tenant  of  the     ^Zl\. 
lands  of  Dumyat,  before  the  SheriflF-substitute  (Graliame)    ^^^^ 
\t  Dunblane,  with  the  offence  of  trespassing  on  the  lands 
Df  Dumyat  in  the  day-time  in  pursuit  of  game,  on  26th  ^yui^iJ*^' 
October  1883,  in  contravention  of  the  Act  2  and  3  Will.  - — I  i  i 

'  susp.  &  Lir>. 

IV.,  c.  68. 

He  pleaded  not  guilty,  but  was  convicted  of  the  con- 
travention charged,  and  fined  10s.,  with  the  alternative 
^f  fourteen  days'  imprisonment. 

He  brought  a  suspension  and  liberation,  averring 
^Stat  4) — '  The  complainer  was  not  guilty  of  the  offence 
so  charged  against  him,  and  in  point  of  fact  he  was  not, 
at  the  time  when  the  said  offence  is  alleged  to  have  been 
committed,  residing  within  sixty  miles  of  the  place  set 
brth  in  the  said  complaint.  He  was  at  the  said  time, 
lAci  had  been  for  several  weeks  prior  tUereto,  at  Gart- 


uion 
M'Nab. 
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1884.  ness,  in  the  county  of  Dumbarton,  where  he  was  em- 
N^i.  ployed  in  his  trade  as  a  weaver  by  Mr  John  Buchanan, 
erguson   ^qqJJqj^  manufacturer  there.'     [Then  followed  averments 

!_L_  to  shew  that  the  complainer  had  been  improperly  cited, 

^/uiy  19!^'  and  had  in  consequence  only  received  the  complaint  on 
Su^ &lib.  the  13th  November.]  *He  was  able  half  an  hour  or 
thereby  before  the  diet  of  compearance  to  procure  the 
services  of  a  law-agent,  to  whom  he  stated  his  innocence, 
and  that  if  he  were  allowed  an  opportunity  he  could 
adduce  witnesses  to  prove  his  defence.  The  said  wit- 
nesses, who  could  prove  that  at  the  time  when  the  said 
offence  is  alleged  to  have  been  committed  the  complainer 
was  at  his  work  at  Gartness  aforesaid,  are  •  .  .  .  The 
Sheriff-substitute,  however,  as  the  minutes  of  procedure 
shew,  refused  the  motion  of  the  complainer's  agent  for 
an  adjournment,  and  thus  deprived  the  complainer  of 
an  opportunity  of  leading  evidence.  This  refusal  was 
oppressive,  more  particularly  as  the  said  Sheriff-sub- 
stitute, in  the  case  of  other  two  of  those  accused  in  the 
same  complaint  with  the  complainer,  adjourned  the  diet 
for  a  week.' 

The  suspender  pleaded  : — (4)  The  complainer  having 
been  oppressively  and  illegally  refused  an  opportunity 
of  proving  his  defence,  he  is  entitled  to  have  the  bill 
passed,  with  expenses ;  and  farther,  he  is  entitled  to 
instant  liberation. 

On  22d  February  1884  the  Court  pronounced  this 
Interlocutor  : — *  Having  considered  this  bill,  and  heard 
counsel  for  the  parties  before  answer,  in  respect  of  the 
averments  made  by  the  complainer  in  article  4  of  his 
statement  of  facts,  Remit  to  John  Grahame,  Esq.,  Sheriff- 
substitute  of  Perthshire,  to  investigate  into  the  allega- 
tions there  made  by  the  complainer  with  reference  to 
the  alleged  alibi,  and  to  report  either  the  evidence  taken 
by  him  or  the  result  thereof,  as  he  shall  judge  to  be 
most  fitting  for  the  information  of  this  Court  ;  said 
report  to  be  lodged  with  the  Clerk  of  Justiciary  quam 
primum.' 
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The  SheriflF-substitute  reported  the  evidence  to  the  Court.  ^  ^^  ^« 

Thereafter,  on  15th  July,  the  complainer  argued  that  No.  6i. 

a  the  evidence,  if  the  Court  thought  it  competent  to  ^^^ 

camine  it,  the  defence  of  alibi  was  established. 


M'Nab. 


Court, 


Both  parties,  however,  having  stated  their  willingness    July  19. 


lat  the  case  should  be  again  remitted  to  the  Sheriff-  susp.  &  Lib. 
ibstitute,  for  his  opinion  on  the  evidence,  the  Court 
renounced  this  Interlocutor  : — *  Having  resumed  con- 
deration  of  this  case  and  heard  counsel :  Before  answer 
unit  to  the  Sheriff-substitute,  the  said  John  Grahame, 
sq.,   to  report  to   this  Court  whether   or  not  in  his 
pinion  the  alleged  alibi  has  been  proved.' 
The  Sheriff-substitute  reported  that  'in  his  opinion 
le  alleged  alibi  in  question  has  been  proved.' 
Thereafter  the  Court  pronounced  this  Interlocutor : — 
*  Edinburgh,   I9th  July   1884. — Having    considered 
lis  bill,  with  report  of  date   16th  July  current,  by 
ohn    Grahame,    Esq.,    advocate,    Sheriff-substitute    of 
Perthshire,  and  heard  counsel,  in  respect  the  defence 
f  alibi  proponed  for  the  complainer  has  been  esfciblished, 
ass  the  bill :  Suspend  the  conviction  and  sentence  com- 
lained  of  simplicitery  and  decern  :  Find  the  complainer 
Qtitled  to  expenses,  which  modify  to  five  guineas ;  for 
^hich,  and  one  guinea  as  the  dues  of  extract,  decern 
gainst  the  respondent' 

Agent  for  the  Suspender — James  M'Caul,  S.S.C. 
Agents  for  the  Respondent^-CuMMiNO  &  Duff,  S.S.C. 


Present, 

The  Lord  Justice-Clerk. 

Her  Majesty's  Advocate — Brand,  A.-D, 

AGAINST 

David  M'Oregor  and  Alexander  James  Pringle — Janiefton. 

raudulent  Bankrupt — Statute  43rd  and  44th  Vic,  a  34, 
BEG.  13,  (A)  6,  (B)  3  (Debtors  (Scotland)  Act,  1880)— Relevancy 
— Sentence  —  Breach   of  Trust  and  Embezzlement.  —  Twu 
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wool  brokers  having  been  charged  under  *  The  Debtors  (Scotland) 
Act,  1880/  section  13,  sub-sections  (A)  5  and  (B)  3,  with  having 
when  insolvent,  and  within  four  months  prior  to  petitioning  for 
sequestration,  obtained  on  credit  in  pursuance  of  a  fraudulent 
scheme,  large  quantities  of  wool  without  paying  or  intending 
to  pay  therefor,  and  with  paying  with  the  proceeds  thereof 
various  persons  from  whom  they  had  received  previous  con- 
signments of  wool  on  sale  or  commission,  which  they  had  sold, 
but  had  failed  to  account  for  the  price  thereof;  and  also  with 
paying,  out  of  said  proceeds,  debts  due  by  them  to  relatives  and 
friends.  And  having  been  further  charged,  also  under  said 
13th  section,  (A)  5,  with  having,  within  four  months  prior  to 
the  presentation  of  their  petition  for  sequestration,  pledged  or 
disposed  of,  otherwise  than  in  the  ordinary  way  of  trade,  certain 
parcels  of  wool,  being  portions  of  the  wool  obtained  on  credit  as 
libelled  in  the  previous  charge,  and  not  paid  for,  and  with  intent 
to  defraud  their  creditors.  The  libel  was  found  relevant  without 
objection  taken,  and  the  panels  pleaded  guilty  to  a  portion  of  the 
first  mentioned  charge,  and  to  the  second  mentioned  charge  as 
libelled;  and  sentence  of  twelve  uionths'  imprisonment  was  pro- 
nounced upon  each  of  them. 

1884.         David    M'Gregor,   wool    broker,   and    Alexander 
N^2.     James  Pringle,  wool  broker,  were  indicted  and  accused 
M'Gregor   ^^  brcach  of  trust  and  embezzlement. 

and  Another, 

„.  ,  ^ — -       And  albeit,  by  an  Act  passed  in  the  43rd  and  44th  years  of  the 

Hig-h  Court,  '     ./  J.  ./ 

July  21.      reign  of  Her  Majesty  Queen   Victoria,  chapter  34,  entitled  *The 

Cont.  of     I^ebtors  (Scotland)  Act,   1880,*  it  is  enacted  by  the   13th  section 

Debtors      thereof,   that   '  The  debtor  in  a  process  of  sequestration  or  cessio 
(Scotland)  i         •!  i*  • 

Act,  1880,    shall  be  deemed  guilty  of  a  crime  and  offence,  and  on  conviction 

*^^d(A)6.  before  the  Court  of  Justiciary,  or  before  the  Sheiiff  and  a  juiy, 
shall  be  liable  to  be  imprisoned  for  any  time  not  exceeding  two 
years,  or  by  the  Sheriff  without  a  jury  for  any  time  not  exceeding 
sixty  days,  with  or  without  hard  labour,  (A)  in  each  of  the  cases 
following,  unless  he  proves  to  the  satisfaction  of  the  Court  that  he 
had  no  intent  to  defraud,  that  is  to  say,  ...  5.  If,  within  four 
months  next  before  the  presentation  of  the  petition  for  sequestra- 
tion or  cessio,  he  pawns,  pledges,  or  disposes  of,  otherwise  than  in 
the  ordinary  way  of  trade,  any  property  which  he  has  obtained  on 
credit  and  has  not  paid  for :  .  .  .  (B)  In  each  of  the  cases  follow- 
ing : —  ...  3.  If  within  four  months  next  before  the  presentation 
of  the  petition  for  sequestration  or  cessio  he  by  any  false  repre- 
sentation or  other  fraud  has  obtained  any  property  on  credit 
and  has  not  i)aid  for  the  same :  *     Yet  true  it  is  and  of  verity,  that 
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ou  the  said  David   McGregor  and  Alexander  James  Pringle  are,      1884. 
3th  and  each  or  one  or  other  of  you,  guilty  of  the  said  crime  of      ^o.  62. 
reach  of  trust   and  embezzlement,   and    of  the  statutory  crimes    ^^^^^ 
ad  offences  set  forth  in  sub-section  (B)  3  and  sub-section  (A)  5  and  Another. 
r    the   13th  section  of  the  statute  above  libelled,  or  of  one  or  Hiffh  Court, 
ther  of  them,  actors  or  actor,  or  art  and  part :     In  so  far  as     "^"^y  ^^- 
I.),  you  the  said  David  M'Gregor  and  Alexander  James  Pringle     Cont  of 
iving,  from  November  1875  to  the  22d  day  of  January  1884,    (Sc^tbmd) 
•  during  the  greater  part  of  that  period,  carried  on  the  ^"si^^ss  ^^<^^»jjl^' g 
■    wool  brokers   and   wool   merchants  in  or   near  Easter  Road,    and(A)&. 
eith,  under  the  firm  of  M'Gregor  &  Pringle,  of  which  firm  you 
ere  the  sole  partners,  and  the  persons  named  and  designed  in  the 
ret    column   of   Schedule  No.    I.    hereto    annexed   and    referred 
>    having,   during  the   years    1882   and   1883,   consigned  certain 
iiantities  of  wool,  belonging  to  or  held  by  them  respectively,  to  you 
r  to  your  said  firm  of  M*Gregor  &  Pringle,  in  order  that  you  or 
our  said  firm,  as  wool  brokera  foresaid,  might  sell  the  same  on 
3inmission,  and  account  for  and  pay  the  prices  which  you  might 
3ceive  for  the  same,  less  all  usual  and  necessary  charges  and  com- 
dssion,  to  the  said  persons  respectively ;  and  it  being  your  duty, 
3    wool   brokers  foresaid,  and   according  to   the  trust  reposed   in 
ou  by  said  i)ersons  respectively  in  consigning  said  wool  to  you 
s  aforesaid,  on  selling  said  wool,  or  any  part  thereof,  to  advise 
fio    sale    or   sales    thereof    forthwith    to   the    person    or   persons 
y  whom  the  wool  sold  had  been  consigned,  and  to  remit  to  him 
r  them  the  proceeds  of  such  sale  or  sales,  less  charges  and  coni- 
lission,   within    twenty-one   days    thereafter ;    and    you    or   your 
aid  firm  having  sold  the  whole  or  part  of  the  wool  consigned  to 
on    as   aforesaid    by    the   said   persons  named   in  the    said   firet 
olnmn   of  said  schedule  respectively,  on  or  about  the  dates  set 
a    the  second  column   of  said  schedule    opposite  said   names  re- 
pectively,  and  having  received    as   the  prices  thereof  the   su!ns 
et    in    the    third   column    of   said   schedule    opposite   said   names 
jid  dates  respectively,  you  did  not  forthwith,  according  to  your 
laty   and  trust  as   aforesaid,   advise  the   said   sales,   nor   at  any 
ime  remit  the  proceeds  thereof,  under  deduction  of  charges  and 
M>inmission,  to  the  persons    who  had    respectively   consigned    the 
aid  wool  to  you,  but  you  the  said  David  McGregor  and  Alexander 
Fames  Pringle  did,  both  and  each  or  one  or  other  of  you,  on  or 
ibout  the  respective  dates  set  in  the  fourth  column  of  said  schedule, 
n  or  near  the  premises  in  or  near  Easter  Road,  Leith,  then  occupied 
>y  you,  or  by  your  said  firm  of  McGregor  <fe  Pringle,  as  your  place 
)f  business,  or  elsewhere  to  the  prosecutor  unknown,  wickedly  and 
'eloniously,  and  in  breach  of  the  trust   reposed  in  you   as  afore- 
laid,   embezzle  and   appropriate   to   your  own    uses  and   puq)oses 
VOL.  V.  2  t 
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1884.  the   several    sums   of    money   set    in   the   fifth    column    of   said 

NoTeij  schedule    opposite   the   said    dates   in  the   fourth   column  thereof 

^vid  respectively,     the     said     last     mentioned     sums    being    the     net 

and  Another,  proceeds,    after   deduction    of    charges    and    commission,   of    the 

^Hiirh  Court  respective   sales   made  by  you   as  aforesaid,  amounting   the  said 

July  21.  sums  so  embezzled  in  all  to  the  sum  of  £722.  8s.  9d.  or  thereby : 

Cont  of  LiKEAS  (2.),  you  the  said  David  McGregor  and  Alexander  James 

(Scotland)  Cringle,  and  your  said  firm  of  McGregor  k  Pringle,  having,  in  or 

^^'«^?5?' « about   the    month    of   December    1883   and  January  1884,  been 
B6C.  13  (B^  3  J  * 

and  (A)  5.  insolvent  and  wholly  unable  to  meet  your  liabilities,  and  your  estates 
and  the  estates  of  your  said  firm  having,  on  5th  February  1884, 
been  sequestrated  on  your  own  petition,  and  declared  to  belong  to 
your  creditors,  and  Frederick  Walter  Carter,  chartered  accountant 
in  Edinburgh,  having  been  elected  trustee  thereon,  on  13th,  and 
confirmed  by  the  Sheriff  of  the  Lothians  and  Peebles  on  18th 
February  1884,  which  sequestration  still  subsists,  you  and  your  firm 
being  debtors  therein;  and  you  the  said  David  McGregor  and 
Alexander  James  Pringle  having,  both  and  each  or  one  or  other  of 
you,  formed  a  felonious  and  fraudulent  scheme  of  obtaining  large 
quantities  of  wool  from  wool  merchants,  woolstaplers,  and  others  on 
credit,  without  paying  and  intending  not  to  pay  therefor,  and  of 
immediately  selling  or  disposing  otherwise  of  the  said  wool,  and  of 
paying  with  the  proceeds  thereof  various  persons  from  whom  you  or 
your  said  firm  had  received  consignments  of  wool  for  sale  on  com- 
mission, which  wool  you  had  sold,  and  the  proceeds  of  which  sales 
you  had  duly  received  but  had  retained  and  failed  to  account  for, 
and  also  of  paying  debts  due  by  you,  or  one  or  other  of  you,  to 
certain  of  your  near  relatives  and  friends,  you  did,  both  and  each  or 
one  or  other  of  you,  in  pursuance  of  your  said  felonious  and  fraudu- 
lent scheme,  between  the  several  dates  set  in  the  first  column  of 
Schedule  No.  II.  hereto  annexed  and  referred  to  and  the  several 
dates  set  in  the  second  column  of  said  Schedule  No.  11.  opposite  the 
said  dates  in  the  first  column  thereof  respectively,  or  about  these 
respective  periods,  the  whole  of  said  periods  being  within  four 
months  next  before  fche  presentation  of  your  said  petition  for 
sequestration,  in  or  near  your  place  of  business  above  libelled  or 
elsewhere  to  the  prosecutor  unknown,  fraudulently  order  and  obtain 
tm  credit  from  the  persons  and  firms  respectively  named  and  designed 
in  the  third  column  of  said  Schedule  No.  II.  the  several  quantities 
and  descriptions  of  wool  specified  in  the  fourth  column  thereof 
opposite  said  dates  and  names  respectively,  and  which  were  invoiced 
to  you  by  the  said  persons  or  firms  respectively  on  or  about  the  said 
respective  dates  seji  in  the  said  second  column  of  said  Schedule 
No.  II.,  and  duly  forwarded  to  and  received  by  you  shortly  there- 
after, the  value  of  the  said  wool  so  obtained  by  you  amouuting  to 
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the  Bum  in  all  of  £12,279,  lis.  or  thereby,  by  falsely  and  fraiidu-      1884. 
lently  representing  and  pretending  to  each  of  the  said  last  mentioned      NoTisis. 
persons   and   firms   resi)ectively,   and    inducing   them   to   believe,    ^5?^^ 
oontrary   to   the   fact,    that    you    the   said    David    M'Gr^or  and  and  Another. 
Alexander  James  Pringle,  and  your  said  firm,  were  solvent  and  well  Hii?h  Court 
stble  to  pay  for  all  the  wool  ordered  by  you,  and  that  the  orders     July  21. 
therefor  were  given  by  you  in  the  ordinary  course  of  your  business     Cont.  of 
md  for  the  ordinary  and  laMrfiil  purposes  thereof,  and  that  you    /^j|^^\ 
would  pay  the  prices  of  said  wool  respectively  in  cash  in  fourteen    Act,  1880, 
JajTs,  or  within  a  similar  short  period  after  the  same   had  been    and(A)<{ 
nvoioed  to  you ;  you,  well  knowing  that  you  were  then  insolvent, 
md  intending  not  to  pay  for  the  said  wool,  but  on  obtaining  the 
ame,  forthwith  to  sell  or  otherwise  dispose  thereof,  and  to  apply 
he   proceeds  in  pursuance  of  your  said  felonious  and  fraudulent 
cheme  as  aforesaid ;   and  you  having,  in  manner  above  libelled, 
raadulently  obtained  from  the  said  last-mentioned  persons  and  firms 
98|>ectively  the  respective  quantities  and  descriptions  of  wool  above 
belled,  you  did  not  pay  and  have  not  since  paid  therefor,  but  you 
id,  in  pursuance  of  your  said  felonious  and  fraudulent  scheme, 
»rthwith  sell  or  otherwise  dispose  of  the  same,  or  of  the  greater 
art  thereof,  and  with  the  proceeds,  or  paH  of  the  proceeds,  pay  the 
3veral  persons  named  and  designed  in  the  first  column  of  Schedule 
To.  III.  hereto  annexed  and  referred  to, —  being  persons  who  had 
onsigned  wool  to  you  the  said  David  McGregor  and   Alexander 
ames  Pringle,  or  to  your  said  firm,  for  sale  on  commission,  which 
rool    you    had   sold   at   difierent    times  between   the   Ist  day  of 
iTovember   1882   and   the    1st  day  of    November   1883,  and  the 
>roceeds  of  which  sales  you  had  duly  received  but  had  retained  and 
uled  to  account  for. — the  sums  set  in  the  second  column  of  said 
k^hedule  No.  III.  op()Osite  the  said  names  in  the  first  column  thereof 
espectively,  and  amounting  to  the  sum  in  all  of  £5680,  15s.  6d.  or 
hereby,  and  also  pay  the  several  jiersons  named  and  designed  in  the 
rst  column  of  the  Schedule  No.  lY.  hereto  annexed  and  referred  to, 
eing  near  relatives  and  friends  of  you  the  said  David  McGregor 
nd  Alexander  James  Pringle,  or  of  one  or  other  of  you,  the  sums 
Bt  in  the  second  column  of  said  Schedule   No.  IV.  opposite  the 
aid  names  in  the  first  column  thereof  respectively,  and  amounting 
r>  the  sum  in  all  of  £5985,  2s.  or  thereby  :  Likeas  (3),  on  the  18th 
nd  19th  days  of  January  1884,  or  on  one  or  more  of  the  days  of 
hat  month,  or  of  December  immediately  preceding,  or  of  Febniary 
mmediately  following,  being  within  four  months  next  before  the 
presentation  of  your  said  petition  for  sequostration,  in  or  near  your 
place  of  business  above  libelled,  and  in  or  near  the  premises  in  or 
aear  Bennington,  Edinburgh,  then  and  now  or  lately  occupied  by 
^he  firm  of  White,  Burns  Sc  Company,  wool  merchants  and  skinners 
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1884.       there,  or  in  one  or  other  of  said  places,  yon  the  said  David  M'Gr^or 
NoT^      and  Alexander  James  Pringle  did,  both  and  each  or  one  or  other  of 
r^vid       you,  pledge  or  dispose  of,  otherwise  than  in  the  ordinary  way  of 
and  Another,  trade,  certain  parcels  of  wool  weighing  in  all  52,450  lbs.  or  thereby, 
HkchCourL  t>eing  portions  of  the   wool  which  you  had  obtained  on  credit  as 
July  21.     above  libelled,  and  had  not  paid  for,  the   quantities  or  descriptions 
Cont.  of     of  said  parcels  of  wool  so  pledged  or  disposed  of,  and  the  names  of 
(£otlwd)    *^®  persons  or  firms  from  whom  the  same  were  obtained  by  you. 
Act,  18g),    being  specified  in  the  first  and   second   columns    respectively   of 
and  (A)  6.    Schedule   No.  V.  hereto  annexed  and  referred  to,  by  handing  over 
the  same,  along  with  three  other  small  parcels  of  wool  weighing  in 
all  1642  lbs.  or  thereby,  to  the  said  White,  Bums  &  Company,  on 
an  advance  of,  or  in  exchange  for,  the  sum  of  £1985,  12s.  Id.  banded 
to  you,  or  to  one  or  other  of  you  by  tlie  said  White,  Burns  &  Com- 
pany, upon  the  arrangement  that  you  or  your  said  firm  should  have 
right  to  redeem  the  said  parcels  of  wool  handed  over  to  the  said 
White,  Bums  <k  Company  as  aforesaid,  within  three  months  from 
the  said  18th  or  19th  of  January  1884,  on  repayment  to  the  said 
White,  Bums  &  Company  of  the  said  sum  of  £1985,  12s.  Id.,  with 
the  addition  of  a  penny  for  each  pound  weight  of  said  wool  as  profit, 
commission,  or  other  consideration  to  them  on  the  said  transaction ; 
and  this  you  the  said  David  M*Gregor  and  Alexander  James  Pringle, 
both  and  each  or  one  or  other  of  you,  did,  with  intent  to  defraud 
your  creditors,  or  one  or  more  of  them.     And  you  the  said  David 
M*Gregor  and  Alexander  James  Pringle  having  been  apprehended, 

The  panels  being  interrogated  on  the  libel,  they  re- 
spectively pleaded  guilty  to  the  second  charge  as  libelled, 
viz.,  the  charge  under  section  13  (B)  3  of  the  Debtors 
(Scotland)  Act,  1880,  with  regard  to  the  wool  obtained 
from  the  following  parties  specified  in  Schedule  11.  ap- 
pended to  the  indictment,  viz.,  William  C.  James,  A.  & 
J.  M.  Jackson,  Smethurst  Brothers  &  Ingham,  B.  Chaffey 
&  Company,  and  W.  &  T.  Johns,  quoad  ultra  not  guilty 
of  the  second  charge  ;  as  also  they  respectively  pleaded 
guilty  of  the  third  charge  as  libelled,  viz.,  to  the  charge 
under  said  13  th  section  (A)  5,  and  not  guilty  of  the 
first  charge,  viz.,  the  charge  of  breach  of  trust  and 
embezzlement. 

The  total  sums  charged  in  the  indictment  being 
nearly  £8700,  and  the  pleas  of  guilty  tendered  being 
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admissions  with  regard  to  transactions  involving  nearly      l^*"^^- 
£5000,  the  public^prosecutor  accepted  the  pleas.  ^o.^-l 

ITie  Court  pronounced   sentence   of  twelve  months*    n'Ore^or 

*•  aud  Another. 

imprisonment  upon  each  accused. 

^  ^  High  Court, 

July  21. 


Cout,  of 

Debtors 

(Scotknd) 

NORTHERN   CIRCUIT.  H.^f^.. 

sec.  13,  (B)  3 
and  (A)  5. 

INVERNESS. 

Present, 

Lord  Mure.* 

Peter  Hiogins,  Appellant — J,  G.  Thomson, 

AGAINST 

The  Earl  of  Moray,  Respondent — Mackay. 

Procedure  in  Prosecution  for  Penalties  before  Sheriff'  upon 
Competing  Civil  Rights — Competing  Civil  Rights — Salmon 
Fishings — Jurisdiction. — In  a  prosecution  for  penalties  before  a 
Sheriff,  under  the  Salmon  Fisheries  Acts,  the  accused  maintained 
that,  as  a  member  of  the  Royal  Burgh  of  Forres,  he  had  a  right  to  fish 
for  salmon  at  the  place  libelled,  and  produced  a  royal  charter  in 
favour  of  the  Burgh  of  the  water  and  fishings  in  Findhorn  ;  with 
all  the  fisheries,  fishes,  mussells,  and  mussel-scalps,  and  all  the 
other  fishings,  possessions,  and  liberties  which  of  old  pertained, 
or  were  known  to  have  pertained  to  the  Burgh  and  community 
thereof.  No  evidence  of  possession  on  this  charter  was  led,  and 
the  Sherifi*  convicted  "  in  respect  of  the  evidence  adduced,"  and 
imposed  a  fine  of  twenty  shilliugs  and  expenses. 

Held,  in  an  appeal  to  the  Circuit  Court,  that  as  a  question  of  competing 
rights  had  been  relevantly  raised,  the  procedure  before  the  Sheriff 
ought  either  to  have  been  sisted  or  the  complaint  dismissed,  leav- 
ing parties  to  their  remedy  in  the  appropriate  Civil  Court,  and 
the  conviction  therefore  recalled. 

Peter    Higgins,   a  baker   in   Forres,    was   charged     ^^  ^ 
upon   a  complaint,   at  the  instance   of  the   Earl  of    Hippns 
Moray,   in   the    Sheriff    Court    at    Elcdn,  -  with    two  The  eut]  of 

'         ^       ^  o      »  Moray. 

offences   within   the    meaning   of    the  statute    9    Geo. " 

^  Inverness, 

IV.,  c.  39  (Salmon   Fishing  Act,  1828),  and  7  and  8  _^p^_9_ 
Vic,  c.  95  (the  Salmon  Fisheries  Act,  1844),  and  particu-     Api«aL 
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1884.  larly  the  first  section  of  the  kst  roentioned  act  [which 

N^Tes.  imposes  penalties  upon  persons  who,  without   a  legal 

*^f^  right  or  permission  from  the  proprietor,  take  or  attempt 

Moray/  to  take  s^ilmon  or  fish  of  the  salmon  kind],  in  so  far  as 

Inverness,  ou  two  occasions  iu  thc  mouth  of  March,  at  two  diflferent 

^^^^'  places  on  the  Findhorn,  *  he  did  unlawfully  and  wilfully 

Appeal.  iq\^q^  figjj  fQj.^  Qj.  attempt  to  take  one  or  more  salmon 

grilse,  sea  trout,  whittling,  or  other  fish  of  the  salmon 
kind  in '  here  follows  the  {locics)  '  and  that  by  means  of 
rod  and  line  and  artificial  fly,  not  having  a  legal  right 
or  permission  from  the  complainer  the  Earl  of  Moray/ 

The  latter  produced  a  Crown  Charter  in  his  favour, 
dated  13th  August  1872,  and  also  led  evidence  of 
prescriptive  possession  by  net  and  coble. 

The  respondent,  on  the  other  hand,  produced  a  Crown 
Charter  of  date  23rd  June  1496,  in  favour  of  the  bur- 
gesses and  community  of  Forres,  and  averred  that  the 
loci  in  the  complaint  are  within  the  limits  of  the  grant 
therein,  and  that  the  burgh  of  Forres  had  paid  the  red- 
dendo therein  up  to  the  present  time.     In  the  charter  : 
the  king  gave,  granted,  and  confirmed  to  the  said  bur-^ 
gesses  and  community  certain  lands,  Sec,  *  as  also  the^ 
watei's,  fishings,  emoluments,  and  liberties  underwrittenr::^ 
viz.,  the  lands,'  &c.,  '  as  also  the  water  and  fishing  o.^  ^ 
Findhorn,  both  in  the  fresh  water  and  the  salt^  wit: — - 
all  the  fisheries,  fishes,  mussels  and  mussel-scalps,  and  s^mjj 
the  other  fishings,  possessions,  and  liberties  which  of  old 
pertained,  or  are  known  to  have .  pertained,  to  our  foT^. 
said  burgh  and  community  thereof,  and  also  with  power 
to  the  said  burgesses  of  letting  said  water,  and  of  fishiz?^ 
and  working  upon  the  same  in  whatever  part  they  please 
within  the  foresaid  bounds  with  boats  and  nets.'     It  was 
stated  that  the  respondent  had  been  openly  fishing  in  the 
daytime  in  reliance  on  his  right  under  the  above  charter 
as  one  of  the  community  of  Forres,  and  that  although 
the  charter  was  sufficient  to  confer  a  right  of  salmon 
fishing  without  any  possession  (which  right  could  not  be 
lost  non  utendo) ;  but  as  the  burgesses  had  exeitisfA 
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their  right,  the  respondent's  agent  moved  the  Sheriff     1884. 
for  delay  that  inquiries  might  be  made  into  the  nature     noTcs. 
and  extent  of  possession  had  upon  this  title,  which  was       *^°* 
refused.    And  evidence  having  been  thereupon  led  in  sup-     ^my.^^ 
port  of  the  complaint,  the  Sheriff,   '  in  respect  of  the   inverneR87 
evidence   adduced/   convicted    the    respondent   of    the  _^^^:  \__ 
offences   charged,    and   fined    him   in  the  sum   of  ten     ^ppe*^- 
shillings  for  each  salmon,  together  with  one  pound  eight 
shillings  of  expenses  ;  and  in  respect  these  sums  had  been 
paid  under  reservation  of  the  respondents'  right  of  review, 
found  it  unnecessary  to  issue  any  warrant. 

Higgins  thereupon  appealed  to  the  next  Circuit  Court 
to  be  held  at  Inverness,  under  the  Heritable  Jurisdictions 
Act,  and  pleaded  : — that  he  was  aggrieved  in  respect  that 
neither  the  respondent  nor  anyone  legally  authorised  to 
do  so  appeared  in  support  of  said  complaint : — that  the 
complaint  and  proceedings  were  incompetent  and  ir- 
regular, as  being  an  attempt  to  have  a  question  of  patri- 
monial right  determined  in  a  prosecution  under  penal 
statutes : — that  he,  the  appellant,  had  a  colourable 
title  to  fish  for  salmon  with  rod  and  line  in  virtue  of  (1) 
the  foresaid  charter  in  favour  of  the  burgh  and  com- 
munity of  Forres  ;  (2)  the  said  charter  and  unchallenged 
exercise  of  salmon  fishing  by  the  only  competent  mode 
in  the  circumstances  beyond  the  memory  of  man  by  the 
said  burgesses  and  community  of  the  burgh  of  Forres. 

It  was  also  stated  and  pleaded  in  a  Minute  lodged  for 
the  appellant  that  the  burgh  of  Forres  *  had  for  forty  years 
and  upwards  prior  to  the  raising  of  the  present  proceed- 
ing, exercised  a  right  of  salmon  fishing  in  the  river 
Findhom  by  net  and  coble,  wherever  that  mode  of  fish- 
ing was  practicable,  and  by  rod  and  line  or  other 
recognised  mode  of  fishing  salmon  where  the  use  of  net 
and  coble  was  not  practicable.  The  appellant's  pleas 
founded  on  the  terras  of  the  charter,  apart  from  the 
possession,  being  always  preserved.' 

At  the  hearing  before  the  Circuit  Court,  the  appellant 
contended  that  a  colourable  title  having  been  produced, 
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1884.  the  Sheriff  was  bound  to  abstain  from  convicting,  and  cited 
NTes.  M'-Phail  v.  Neilson,  20th  Nov.  1837,  Swint.,  vol.  i.,  p. 
^f^  583;  Steverison  v.  M'Donald,  Glasgow,  28th  Sep.  1855, 
Moray. °  Ifv.,  vol.  ii.,  p.  239  ;  Barlas  v.  Chalmers,  Perth,  4th  Apr. 
Inverness,    1876,  Coupcr,  vol.  iii",  p.  279.     It  was  also  maintained 

?!l?1_  that  it  was  not  necessary  that  the  right  of  salmon  fishing 

Appeal  g]iould  be  always  exercised  by  net  and  coble,  as  in  many 
portions  of  streams  this  mode  of  fishing  was  impractic- 
able or  unprofitable ;  and  further  that  in  the  case  of  a 
burgh,  the  authorities  might  find  it  more  expedient  to 
afford  amusement  and  recreation  by  rod  fishing  to  the 
inhabitants,  than  to  increase  the  revenue  'of  the  burgh 
by  fishing  the  stream  by  net  and  coble. 

Lord  Mure. — There  is  no  objection  taken  to  the 
competency  of  this  appeal,  and  the  question  raised 
resolves  mainly  into  one  of  procedure,  viz.,  as  to  what, 
under  circumstances  such  as  those  which  here  occur,  and 
having  regard  to  the  relative  averments  of  parties,  is  the 
proper  course  to  pursue  in  dealing  with  a  complaint  or 
prosecution  for  penalties  under  the  acts  founded  on. 

Now,  this  as  it  appears  to  me  is  no  longer  an  open 
question  ;  for  the  rule  acted  on  in  at  least  three  reported 
cases,  referred  to  at  the  discussion — those  of  M^Phail  v. 
Neilson  in  1837,  Stevenson  v.  Macdonald  in  1855,  and 
Barlas  v.  Chalmers  in  1876,  seems  to  be  that  whenever 
under  a  complaint  of  this  description  a  legal  right  to  fish 
is  set  up  and  relevantly  averred  in  defence,  and  the 
question  raised  is  thus  resolved  into  one  of  competition, 
relative  to  a  civil  right,  the  proper  course  to  adopt  is 
either  to  sist  the  complaint  till  the  issue  of  the  civil 
action,  if  such  an  action  is  in  existence  ;  and,  if  no  such 
action  has  been  raised,  then,  to  dismiss  the  complaint — 
leaving  it  to  the  parties  to  take  the  necessary  steps  for 
having  the  civil  right  tried  deliberately  in  a  competent 
Court ;  because  the  Sheriff  Court  is  not  competent  to 
deal  with  it. 

This  is  a  safe  and  salutary  rule,  and  one  which  ought 
not  to  be  disregarded  in  any  similar  case :  and  as  I  can 
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jee    no   substantial   diflfcrence   between   the   averments     1884. 
idmittedly  made  by  the  appellant  in  this  case  before  the     nIIs. 
Sheriff-substitute  at  the  time  an  adjournment  of  the  case       ^^^ 
was  refused,  and  which  have  been  amended  on  appeal,     Moray.  °^ 
md  those  upon  which  the  Court  proceeded  in  the  cases  Inverness, 
)f  Stevenson  and  of  Baidas,  I  have  deemed  it  right  to     ^^^'  ^' 
idhere  to  the  course  adopted  in  those  cases :  and  that    Appeal 
nrithout   offering   any   opinion    on   the   merits   of    the 
questions  raised  on  the  terms  and  effect  of  the  title  and 
)f  the  possession  which  is  alleged  to  have  followed  upon 
;hosc  titlea 
The  following  was  the  Interlocutor  : — 
'  Lord  Mure,  one  of  the  Lords  of  Justiciary,  having 
leard  parties'  procurators.  Recalls  the  conviction   and 
sentence  complained  of:   Finds  the  Respondent  in  the 
Appeal  liable  in  expenses;   modifies  the  same  to  five 
5^ineaJ8,  for  which,  and  the  dues  of  extract,  decerns 
igainst  the  respondent.' 

Agents  for  Appellant— Robert  Stewart,  S.S.C,  and  Wm.  Paul,  Solicitor,  Forres. 
Agents  for  the  Respondent— Messrs  Melville  k  Lindsat,  W.S. 


WESTERN    CIRCUIT. 

INVERARAY.— Autumn  1884. 

Present, 

The  Lord  Justice-Clerk. 

Her  Majesty's  Advocate — E.  Vary  CampbM,  A.-D. 

AGAINST 

Archibald  Grassoh — APKtehnte, 

AND 

James  Drummond — M*Lennan. 

'Clpable  and  Reckless  Neglect  op  Duty  by  Persons  in  charge 
OP  A  Steam  Vessel  Navigating  a  Public  Harbour — Master 
and  Mate — Presumption  when  a  Steam  Vessel  Runs  Down  a 
Boat  at  Anchor — Indictment — Relevancy. — An  indictment 
chaining  the  roaster  and  mate  of  a  steam  vessel  with  culpable  and 
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recklesd  neglect  of  duty  while  navigating  the  vessel  in  a  public 
harbour.  Objection,  that  the  minor  proposition  was  not  suffi- 
ciently specific,  and  especially  that  it  did  not  distinguish  the 
resi>ective  duties  of  master  and  mate,  repelled. 
Observed  per  The  Lord  Justice-Clerk,  that  when  a  steam  vessel  in 
motion  comes  into  collision  with  a  stationary  vesssl,  and  particu- 
larly with  a  vessel  at  anchor  during  daylight,  there  is  a  presump- 
tion that  the  former  was  negligently  managed. 

1884.         Archibald  Grassom,  now  or  lately  master  of  the 
NoTw.     steam    vessel    Meteor    of    Grangemouth,    and    James 

Archibald     T-k  i  •         r  t\  i    ^    i 

GrasBom  and  BoYLE  alias  JAMES  Drummond,  now  OP  lately  prisoners 
Drummond.  in  the  prison  of  Campbeltown,  were  indicted  and 
i^erarayr  accused  of  the  crime  of  culpable  and  reckless  neglect  of 

^.^- L-  duty,  by  any  person  or  persons  in  charge  of,  or  employed 

^^k^ew**^  on  board  of  any  steam  vessel  navigating  a  public  har- 
^°dX!**^  bour,  or  other  public  place  of  navigation,  whereby  there 
is  occasioned  injury  to  the  person  and  danger  to  the  life 
of  any  of  the  lieges. 

In  so  PAR  AS,  on  the   11th  day  of  August  1884,  or  on  one  or  ti 
other  of  the  days  of  that  month,  or  of  July  immediately  precedinge3 
you   the  said  Archibald  Grassom  and  James   Boyle  alias  James:^ 
Drummond,  being  in  charge  of  or  employed  on  board  of  the  Bteaift::^ 
vessel     Meteor    of    Grangemouth,    then    starting  and    navigati 
under  steam  outward  from  Campbeltown,  in  the  county  of  Argy 
on  a  voyage  to  Leith,  you  the  said  Archibald  Grassom  being  e 
ployed  as  master,  and  in  command  of  the  said  steam  vessel,  dr^cMd 
you  the  said  James  Boyle  alicLS  James  Drummond  being  employ^^ 
as  mate  of  the  said  steam  vessel ;  and  it  being  the  duty  of  you  \Jie 
said  Archibald  Grassom  as  master,  and  in  command  of  said  steaiu 
vessel,  to  direct,  manage,  and  steer  it,  or  cause  it  to  be  managed 
and  steered,  with  due  care  and  caution,  and  with  a  due  regard  to 
the  safety  of  any  small  boat  or  other  vessel  engaged  in  fishing,  and 
likely  to  be  met  with  in  navigating  outward  from  Campbeltown, 
and   of  the  persons  in  or  on  board  of  such  small   boat  or  other 
vessel,  and  it  being  your  duty  for  this  purpose  to  keep,  or  cause  to 
be  kept,  a  good  look-out  from  the  said  steam  vessel,  so  as  to  avoid 
collision  with  such  small  boat  or  other  vessel  ;  and  it  being  the 
duty  of  you  the  said  James  Boyle  alias  Jame«  Drummond,  as  mate 
of  the  said  steam  vessel,  to  assist  the  said  Archibald  Grassom  in 
the,  performance  of  his  duties  as  aforesaid,  and  in  particular  to  keep 
a  good  look-out  from  the  said  steam  vessel,  so  as  to  avoid  collision 
with  such  small  boat  or  other  vessel  as  is  above  mentioned ;  Yff 
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NEVERTHELESS,  you   the  Said  Archibald  Grassom  and  James  Boyle      1884. 
edias  James  Drummond  did,  both  and  each  or  one  or  other  of  you,        — - 
time  above  libelled,  in  Campbeltown  Loch,  in  the  parish  of  Camp-    Archibald 
beltown,  and  county  of  Argyll,  and  within  the  limits  of  the  harbour      james 
of  Campbeltown,  and  near  the  Black  Beacon  in  or  near  said  Loch,  P""n™ond- 
culpably  and   recklessly,  in   breach  of  your   rewpective  duties   as    Inyeraray, 
master  and  mate  aforesaid,  neglect  to  direct,  manage,  and  steer  the       ^^ 
said  steam  vessel,  or  to  cause  it  to  be  managed  and  steered  with  due  CiUpable  and 
care  and  caution,  and  with  a  due  regard  to  the  safety  of  any  small    N^leot  of 
boat  or  other  vessel  engaged  in  fishing,  and  likely  to  be  met  with  in       Duty- 
navigating  outward  from  Campbeltown,  and  of  the  persons  in  or  on 
board  of  such  small  boat  or  other  vessel,  and  did  neglect  to  keep, 
or  cause  to  be  kept,  a  good  look-out  from  said  steam  vessel,  so  as  to 
avoid  collision  with  such  small  boat  or  other  vessel,  and  in  conse- 
quence of  the  culimble  and  reckless  neglect  of  duty,  on  the  part  of 
both   and  each  or  one  or  other  of  you  as  above  libelled,  the  said 
steam  vessel   then   under  your  charge,  or  in  which  you  were  then 
employed  as  master  and  mate  respectively  as  aforesaid,  did,  time 
and  place  above  libelled,  strike  on  the  port  side,  or  on  some  other 
part   to   the  prosecutor  unknown,  and  did  sink,   overset,  or  run 
down  a  small  boat  or  other  vessel,  at  anchor,  having  in  or  on  board 
of  the  same  William  MTaggart,  artist,  now  or  lately  residing  in  or 
near  Charlotte  Square,  Edinburgh,  and  then  residing  at  or  near 
Glenramskill,  in  the  parish  of  Campbeltown,  and  county  foresaid, 
Mary  Holmes  or  MTaggart,  his   wife,  Hugh   Holmes  MTaggart 
and  William  Dugald  M'Taggart,   his  sons,  all  then  residing  with 
him  at  or  near  Glenramskill  aforesaid,   and  Thomas  Young,  tailor 
and   clothier,  now  or  lately  residing  at  Joppa,   in   the  parish   of 
Duddingston,  and  county  of  Edinburgh,  and  then  residing  at  Kil- 
kerran,  in  the  parish  of  Campbeltown,  and  county  foresaid,  who 
had  all,  or  some  of  them,  been  engaged  in  fishing  at  the  place  above 
libelled  in  the  said  small  boat  or  other  vessel ;  by  all  which,  or 
part    thereof,    the    said    William    M*Taggart,     Mary    Holmes    or 
MTaggart,   Hugh  Holmes  M*Taggart,  William  Dugald  M'Taggart, 
and  Thomas  Young,  were    all   immersed  in   the  sea  at  the  place 
above  libelled,  and  were,  all  and  each  or  one  or  more  of  them, 
injured  in  their  persons,  and  put  in  danger  of  their  lives  :  And  you 
the  said  Archibald  Grassom  having  been  apprehended,  Jic. 

• 

M'Lennan,  for  the  panel  Drummond,  objected  to  the 
relevancy,  that  while  the  major  chai'ged  the  crime  of 
neglect  of  duty,  there  was  no  specification  in  the  narra- 
tive which  could  enable  anyone  to  discover  what  specific 
breach  of  duty  it  was  that  wiis  the  basis  of  this  charge. 
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1884.     The  libel,  in  order  to  be  relevant,  should  have  specified 
No.  61.     the  exact  terms  in  which  the  panels  were  responsible  for 
Graiwom  and  thc  accidcnt  wliich  had  occurrcd,  while,  on  the  contrary, 
Drummond.  it  just  statcd  in  a  general  way  that  they  were  guilty  of 
invemrayT  Hcglcct  of  duty.     Furthcr,  the  respective  duties  of  the 
J  «p^  •    ^^Q  panels  were  so  slumped  together  in  the  indictment 
^"l^f^kuj^'*^  that  it  was  impossible  to  discover  what  the  prosecutor 
^^  Du^.**'   proposed  to  prove  against  each  of  the  panela     It  was 
not  clear  against  which  of  the  panels  the  several  aver- 
ments of  neglect  of  duty  were  directed,  nor  was  it  clear 
what  several  duties  were  incumbent  on  the  master  and 
the  mate  respectively.     The  indictment  in  the  similar 
case  of  Tliomas  Houston  and  James  Emng^  Glasgow, 
April  23,  1847,  Arkley,  p.  252,  was  specific  in  its  aver- 
ments of  duty  against  each  of  the  prisoners.     So,  too, 
was  the  indictment  in  the  Oiion  case,  Thomas  Hender- 
son and  others,   High  Court,  Augt.  29,  1850,  J.  Shaw, 
394.     The  charges  were  clearly  and  distinctively  speci-  - 
fied  in  those  cases,  and  should  have  been  so  stated  in  thes 
present  case.     Further,  with  reference  to  the  case  of  th^, 
mate,  his  duty  w^as  libelled  as  to  assist  the  master  in 
forming  certain  acts,  and  yet  the  charge  of  neglect 
duty  went  further  than  that,  for  it  laid  on  the  mate  ttrr 
principal  charge  of  the  vessel  in  the  same  way  as  if  brj 
had  been  master,  so  that  a  conviction  under  this  indict ^ 
ment  would  fix  upon  the  mate  the  neglect  of  a  di».fjr 
greater  than  ;that  with  which  he  had  been  charged. 

M'Kechnie,  for  the  panel  Grassom,  objected  to  the 
relevancy  that  while  the'indictment  sets  forth  that  certain 
general  duties  were  incumbent  upon  both  master  and 
mate,  it  also  sets  forth  that  it  was  the  duty  of  the  mate 
specially  ^to  keep  a  look-out.     If  that  was  a  special  duty 
of  the  mate's,  why  was  the  master  charged  with  neglect 
of  it  ?    Further,  if  it  was  the  want  of  a  look-out  that  was 
the  criminal  neglectjcharged  against  him,  the  libel  should 
have  stated  that  it  was  in  consequence  of  the  want  of  a 
look-out  that  the  accident  occurred.     But  the  libel  did 
not  do  so.     It  did  not  render  evident  what  was  regarded 


VOL.  v.]        AND  CIRCmT  COURTS  OF  JUSTICIARY.  487 

as  the  cause  of  the  accident.     Was  it  the  want  of  a  look-     1S84. 
out  ?     Was  it  bad  management  ?     Was  it  careless  steer-     NoTei. 
ing  ?     The  Crown  must  state  what  it  intended  to  prove,  orassom  and 
It  was  a  perfect  example  of  a  non  sequitur  to  say,  as  the  Dru^mond. 
indictment  said,  that  '  in   breach   of  the   duty   above  inyeraray, 
libelled,'  the  events  happened  which  are  narrated.     This    ^^^^' 
was  not  a  kind  of  case  in  which  loose  libelling  should  be  ^^i^\^^ 
allowed,  because  accidents  of  the  kind  in  question  put  ^^^*/' 
seafaring  men  in  considerable  risk,  and  it  was  of  the 
utmost  importance   to   them   that   they   should   know 
precisely  what  duty   it   is   that   they  have   neglected. 
Though  there  had  been  many  cases  arising  out  of  acci- 
dents similar  to  that  which   gave  rise  to  the  present 
charge,  this  was  probably  the  only  case  of  the  kind 
brought  to  trial  in  which  there  had  been  no  loss  of  life. 

K.  V.  Campbell,  A.-D.,  for  the  prosecution  replied. — 
The  lil>el  charges  a  simple  case  of  a  boat's  having  been  run 
down  while  at  anchor  through  the  neglect  of  the  panels  to 
keep  a  look-out.  In  such  circumstances,  i.e.,  when  a  boat 
at  anchor  and  a  vessel  under  way  come  into  collision,  a 
presumption  of  law  arises  that  the  boat  which  came  in 
contact  with  a  stationary  boat  was  culpably  managed. 
See  the  opinion  of  Lord  Neaves  in  the  case  of  Angus 
Macpherson  and  John  Stewart,  Inverness,  24  th  Sept. 
1861,  Irv.,  vol.  iv.,  p.  85. 

The  Lord  Justice  Clerk. — This  is  an  indictment 
against  both  prisoners  for  not  keeping  a  good  look-out, 
and  it  states  that  it  was  the  duty  of  both  of  them  to 
have  this  done.  The  words  in  the  indictment  describing 
generally  the  duty  of  both  the  prisoners  to  navigate  the 
vessel  must  be  read  in  relation  to  the  only  specification 
to  be  found  of  this  duty,  and  that  is  to  keep  a  proper 
look-out.  It  is  said  that  this  not  having  been  done,  the 
result  followed  as  stated  in  the  indictment.  I  see  no 
objection  to  the  libelling  of  the  charge. 

The  objections  to  the  relevancy  were  accordingly 
repelled  and  the  libel  found  relevant. 

It  appeared  from  the  evidence  that  on  the  evening  of 
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1884.     the  day  libelled,  a  boat,  in  which  were  Mr  and  Mrs 

nTw.     William   M'Taggart,  their  two  sons,  and  Mr  Thomas 

Grassom  and  Young,  was  anchored  at  the  entrance  to  Campbeltown 

Drummond.  Harbour,  at  a  point  where  it  was  usual  for  boats  to  lie 

Inveraray,  ^t  anchor  in  the  fishing  ground,  and  where  there  was 

^^^'  ^'    more  than  ample  room  for  a  large  vessel  to  pass  on 

^"^u©^*^  either  side.     About  half-past  five  o'clock,  the  occupants 

^  Duty!  ^^  ^^  tti6  boat  saw  the  Meteor  leave  Campbeltown  Harbour 

and  come  '  dead  on '  to  them.     They  shouted  when  the 

Meteor  was  about  120  yards  off;  but  in  a  few  seconds 

the   boat   was   struck  amidships  by  the  stem  of  the 

Meteor,  and  its  occupants  were  immersed,  the  Meteor 

passing  over  them,  and   bruising  some  of  them   more 

or  less  severely.     All  the  occupants  of  the  boat  were 

eventually  picked  up  and  brought  ashore. 

It  appeared  further,  that  when  the  Meteor  left  Camp- 
beltown Harbour,  there  were  four  persons  on  board,  the 
master,  who  was  at  the  tiller,  steering  the  vessel ;  the 
mate,  who  was  forward,  near  the  mast;  a  deck-hand, 
who  was  engaged  in  putting  things  to  rights  on  deck ; 
and  the  engineer,  who  immediately  went  below  to  see  to 
his  engine.  The  vessel  being  in  ballast  and  light,  her 
stem  stood  out  of  the  water  at  a  higher  level  than  her 
stern,  so  that  the  man  at  the  tiller  could  not  see  what 
was  ahead  of  the  vessel.  When  the  vessel  was  some 
way  out,  the  deck-hand  asked  the  mate  to  assist  him  in 
battening  down  the  hatches.  The  mate  did  so,  and 
immediately  afterwards  the  small  boat  was  run  down. 
The  Meteor  was  at  once  stopped,  and  those  on  board 
did  their  utmost  to  render  assistance  to  the  party  in  the 
small  boat. 

The  Lord  Justice-Clerk,  in  charging  the  Jury, 
said : — This  is  a  painful  case,  because  there  is  a  large 
amount  of  sympathy  with  men  of  hitherto  stainless 
character,  who  are  rendered  responsible  for  accidents  of 
this  kind;  yet  at  the  same  time,  the  fact  that  this 
accident  did  not  result  in  loss  of  life  is  an  element  of 
good  luck   for  the  prisoners.      This   case  requires  no 


VOL.  v.]       AND  CIRCUIT  COURTS  OF  JUSTICIARY.  489 

special  knowledge  of  law  for  its  decision.     If  in  a  com-     1884. 
mon-sense  view  of  the  circumstances,  you  should  come     No.  6i. 
to  the  conclusion  that  this  accident  was  the  result  of  orassom  and 
negligence,   that  negligence    is   crimiual.      Now,    it   is  Drummond. 
certain  that  where  one  vessel  is  in  a  position  in  which  Inveraray, 
motion  is  diflBcult,  and  another  vessel  is  in  a  position  in 


which  motion  is  easy,  and  a  collision  occui-s,  there  are  i^kiL^ 
cjertain  presumptions  of  negligence  which  may  be  urged  ^ty/ 
against  one  of  these  vessels,  as,  for  example,  a  sailing 
vessel  which  comes  into  colUsion  with  one  at  anchor,  or 
a  steamship  which  comes  into  collision  with  a  sailing 
vessel  during  a  calm.  No  vessel  is  entitled  to  go  out  of 
such  a  harbour  as  that  of  Campbeltown  without  knowing 
what  is  in  front  of  her.  We  do  not  need  the  evidence 
of  experts  to  support  that  proposition.  It  is  common 
sense.  I  think  it  is  certain  from  the  evidence  that  this 
vessel  was  being  navigated  without  a  look-out.  The 
facts  speak  for  themselves,  it  was  in  broad  daylight,  and 
this  boat  was  and  must  have  been  visible  from  the  time 
the  Meteor  started.  If  there  had  been  a  look-out  kept 
they  must  have  known  that  this  boat  lay  in  tlieir  way. 
They  did  not  know  what  was  in  front  of  them.  There  is 
no  difficulty  as  to  that. 

The  difficulty  lies  in  the  question,  who  is  responsible  ? 
The  master  or  the  mate  ?  Either  or  both  ?  If  you  are 
satisfied  that  from  beginning  to  end  of  this  affiiir,  the 
small  boat  was  never  seen  from  on  board  the  Meteor, 
then  in  no  view  of  the  case  can  the  master  be  free  from 
blame.  He  must  have  known  that  there  was  no  look- 
out, and  that  there  had  been  none.  It  is  in  vain  to  say 
that  he  could  trust  to  his  crew  to  have  a  look-out  kept. 
He  could  see  what  was  being  done.  It  is  no  palliation 
that  the  accident  took  only  two  minutes.  If  you  are 
satisfied  that  during  those  two  minutes  there  was  no 
look-out,  then  that  will  involve  the  master  in  responsi- 
bility.    That  is  the  master  s  case. 

As  to  the  mate's  it  must  be  left  largely  to  you.  It  has 
been  proved  that  the  mate  was  fastening  the  hatches  im- 
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1884.      mediately  before  the  accident  took  place  ;  and,  if  that  is 

nI~64.     so,  it  ends  all  question  as  to  whether  there  was  a  look- 

Grassom^and  oxit  or  no.     But  it  is  Said  that  the  mate  was  entitled  to 

Drummond.  do  this,  that  it  was  his  duty  to  do  this  and  not  to  keep 

Inveraray,   ^  look-out.     Now,  if  the  mate  was  told  to  keep  a  look- 

^P^'  ^^'    out,  he  did  not  obey  orders.     If  he  was  not  told  to  do 

^"r^So^^  so,  he  knew  that  there  was  no  look-out,  and  that,  the 

^nX*  °^  ^^.ster  being  at  the  wheel,  it  was  his  duty  to  see  to  the 

safe  navigation  of  the  vessel. 

With  these  remarks  I  leave  the  case  in  your  hands 
as  one  eminently  fitted  for  you  to  deal  with.  The 
prisoners  here  had  clearly  no  intention  to  do  any 
injury  to  any  one  ;  but  you  cannot  but  see  by  what 
a  hairsbreadth  this  case  has  fallen  short  of  a  tragedy. 

The  Jury,  by  a  majority  returned  a  verdict  of  guilty 
as  libelled  against  the  prisoners ;  but  recommended  them 
to  the  leniency  of  the  Court 

The  panels  were  sentenced  to  imprisonment ;  Grassom 
for  three  months,  and  Drummond  for  two  months. 

C.  Alexander,  Writer,  Grangemouth — Agent  for  Grassom. 
C.  Y.  Johnston,  Writer,  Falkirk— Agent  for  Drummond. 


STIRLING,    A 
Present, 
The  Lord  Justice-Clerk. 
Her  Majesty*s  Advocate — E.  V.  Campbell,  A,-D. 

AGAINST 

George  Broadley — Wm.  Campbell, 

Culpable  Homicide. — If  a  person  is  engaged  in  an  unlawful  act, 
or  in  the  discharge  of  a  lawful  act  in  an  unlawful  way,  and  the 
death  of  another  is  the  result,  that  in  the  abstra<;t  amounts  to 
culpable  homicide,  even  although  the  fatal  result  was  mainly  due 
to  a  combination  of  extraneous  circumstances,  and  would  not 
or  might  not,  but  for  these  extraneous  circumstances,  have 
happened. 
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George  Broadley,  from  the  prison  of  Glasgow,  was     1884. 
dieted  and  accused  of  the  criroe  of  culpable  homicide.      n7^. 

Oeorgo 
In  80  FAR  AS,  on  the  16th  day  of  August  1884,  or  on  one  or  other  ^""^adley^ 
the  days  of  that  month,  or  of  July  immediately  preceding,  on     Stirling, 
ard    of  the  lighter  or  scow  Bella  of  Glasgow^  then  lying  near 


B  pablic  quay  in  the  harbour  of  Dumbarton,  you  did,  wickedly  ^^P*  *""• 
d  feloniously,  attack  and  assault  the  now  deceased  Robert  Mason, 
)Q  a  boatman  of  the  said  lighter  or  scow  Bella  and  did  strike 
n  one  or  more  blows  on  or  near  the  head  or  other  parts  of  his 
rson,  and  did  struggle  with  him,  and  did  push  or  knock  him 
erboard  of  said  lighter  or  scow  into  the  water  in  said  harbour,  in 
isequence  whereof  the  said  Robert  Mason  was  drowned,  and  was 
IS  culpably  bereaved  of  life  by  you  the  said  George  Broadley  : 
id  you  the  said  C^rge  Broadley  having  been  apprehended,  <&c. 

There  was  no  objection  taken  to  the  relevancy,  and 
e  panel  having  pleaded  not  guilty,  the  case  went  to 
ial. 

From  the  evidence  it  appeared  that  the  panel  and 
ason  the  deceased,  two  seamen  on  board  the  lighter 
"Ma  lying  at  the  quay  in  the  harbour  of  Dumbarton, 
^xe  heard  quarrelling  between  ten  and  eleven  at  night 
the  date  libelled  while  both  were  very  drunk  in  the 
:>in,  and  cries  of  murder  were  heard  to  proceed  from 
ire.  While  the  deceased  was  standing  on  the  hatch- 
3  at  a  part  of  the  deck  which  was  only  two  and  a 
Lf  feet  broad  on  each  side  of  the  hatcliway,  the  panel 
«  seen  to  come  on  deck,  and  to  strike  or  push  the 
i^eased  on  the  chest  with  one  hand,  whereupon  the 
•:er  overbalanced  himself  and  fell  into  the  water,  the 
liter  having  no  gunwala  Thereupon  the  panel,  while 
the  act  of  attempting  to  get  a  boat-hook,  fell  into  the 
Id ;  and  notwithstanding  the  efforts  of  others.  Mason 
:^  and  was  drowned.  There  was  no  evidence  as  to 
lat  the  quarrel  was  about. 

Ilhe  Advocate-Depute  and  counsel  for  the  panel 
"viiig  addressed  the  Jury, 

The  Lord  Justice  Clerk  in  charging  the  Jury,  after 
serving  that  culpable  homicide  was  a  crime  which 
xied  in  degree,  verging  on  the  one  hand  upon  the 
VOL.  v.  2  k 
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Scotland,  and  you  having  been  employed  as  law  agent  by  Helenora  1884. 
Livingston  or  March,  widow,  now  or  lately  residing  in  or  near  NoTeB. 
Brighton  Terrace,  Joppa,  in  the  parish  of  Duddingston,  and  county  *^-  B.  Walker 

of  Mid-Lothian,  and  you  having,  on  various  occasions  between  the  — 

23d  and  29th  days  of  May  1884,  repi-esented  to  the  said  Helenora  "'^t.^.*^' 
Livingston  or  March  that  you  could  lend  £800  sterling  on  her  ~_  ,—— 
behalf  upon  heritable  security  at  4^  per  cent,  per  annum,  over  two  Trust  and 
houses  in  or  near  Hillside  Crescent,  Edinburgh,  the  property  of,  &c  ; 
and  you  having  on  or  about  the  24th  day  of  May  1884,  submitted 
to  her  a  written  proposal  for  the  said  loan,  and  containing  the 
particulars  of  the  security  therefor,  and  she  having  agreed  so  to  lend 
the  said  sum,  and  having  employed  you  as  her  law  agent  for  that 
purpose,  you  having  undertaken  to  carry  through  the  same,  and  she 
having  in  consequence  of  the  foresaid  representations,  on  or  about 
the  28th  day  of  May  1884,  in  or  near  the  house  in  or  near 
Brighton  Terrace  aforesaid  then  and  now  or  lately  occupied  by  her, 
delivered  to  you,  as  law  agent  aforesaid,  and  entrusted  you  with  a 
deposit  receipt  by  the  National  Bank  of  Scotland  Limited,  Pi»rto- 
bello,  in  her  favour,  for  £800  sterling,  dated  27th  December  1883, 
endorsed  by  her  for  the  purpose  of  enabling  you  to  uplift  the 
proceeds  thereof,  and  to  lend  therefrom  the  said  sum  of  £800  for 
her,  when  so  uplifted,  to  the  said  William  Shaw,  on  the  security  of 
the  foresaid  houses,  and  you  having  received  the  said  deposit  receipt 
accordingly,  and  having,  on  or  about  the  29th  day  of  May  1884,  in 
or  near  the  office  or  premises  of  the  National  Bank  of  Scotland 
Limited,  in  or  near  Portobello,  uplifted  and  received  payment  of  the 
proceeds  of  the  foresaid  deposit  receipt,  by  obtaining  a  draft  for 
£800,  in  your  own  name,  on  the  National  Bank  of  Scotland 
Limited,  Edinburgh,  and  the  contents  of  which  draft  you  caused  to 
be  placed  to  your  credit  in  an  account  current  kept  by  you  with 
the  Koya]  Bank  of  Scotland,  Edinburgh,  as  part  of  a  sum  of 
£806,  38.  8d.,  and  the  interest  which  had  accrued  on  the  said  deposit 
receipti  amounting  to  £7,  2s.  6d.,  you  caused  to  be  placed  to  the 
credit  of  the  said  Helenora  Livingston  or  March  in  her  account 
current  with  the  said  National  Bank  of  Scotland  Limited,  Porto- 
bello, you  the  said  John  Bethune  Walker  Lee  did  fail  so  to  lend  the 
said  sum  of  £800,  and  did,  on  the  29th  day  of  May  1 884,  or  on  one 
or  other  of  the  days  of  that  month,  or  of  June  immediately  follow- 
ing, in  or  near  the  said  office  or  premises  of  the  National  Bank  of 
Scotland  Limited,  in  or  near  Poi-tobcllo,  or  in  or  near  the  office  or 
premises  of  the  Koyal  Bank  of  Scotland  in  or  near  St  Andrew 
Square,  Edinburgh,  or  in  or  near  the  office  or  premises  in  or  near 
George  Street,  Edinbiirgh,  then  occupied  by  you,  wickedly  and 
f«'loniou8ly  steal  and  theftuously  away  take  the  proceeds  of  a  deposit 
receipt  for  the  sum  of  £800,  as  aforesaid  the  pi-operty  or  in  the 
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1884.       lawful  possession  of  the  said  Helenora  Livingston  or  March  :  or 

No.  66.      otherwise,  time  and  place   last  above  libelled,  you  the  said   John 

J.  B.  Walker  Bethune  Walker  Lee  did,  wickedly  and  feloniously,  and  in  breach 

— of  the  trust  committed  to  you  as  aforesaid,  embezzle  and  appropriate 

Oct.  20.  '  *^  your  own  uses  and  purposes  the  said  sum  of  £800  sterling  or 
Breach  of    *^®^®^y>  *^®  property  or  in  the  lawful  possession  of  the  said  Helen- 
IVust  and    ora  Livingston  or  March  :  And  you  the  said  John  Bethune  Walker 
Lee  having  been  apprehended,  &c. 

No  objection  was  taken  to  the  relevancy,  and  the 
panel  pleaded  not  guilty. 

Evidence  was  led  for  the  Crown  and  for  the  panel, 
from  which  it  appeared  that  he  had  received  from  Mrs 
March  on  28th  May  1884,  £800,  in  the  shape  of  a 
deposit  receipt  by  the  National  Bank  at  Portobello,  in 
her  favour,  for  the  purpose  of  investing  the  proceeds  in 
an  heritable  bond  over  two  houses  in  Hillside  Crescent 
belonging  to  Mr  Shaw,  builder,  at  4^  per  cent,  and  that 
he  cashed  the  deposit  receipt  the  following  day,  29th 
May,  and  deposited  the  proceeds  in  his  own  account 
current  with  the  Royal  Bank  in  Edinburgh.  That  at 
that  time  he  had  a  small  sum  at  his  credit,  but  on  that 
same  day,  after  the  £800  had  been  paid  in,  he  drew  upon 
his  account,  and  reduced  the  balance  in  his  favour  to 
£556,  8s.  2d.,  and  this  balance  continued  to  diminish, 
although  small  sums  were  occasionally  paid  into  the 
account,  until  on  25th  July  there  was  a  balance  against 
him  of  £50,  6s.  2d.  It  was  proved  that  although  the 
panel  had  been  in  correspondence  with  Mr  Shawns  agent 
as  to  a  loan  to  be  granted  over  the  subjects  mentioned 
in  the  indictment,  no  loan  had  ever  been  executed.  It 
was  also  proved,  however,  that  there  had  been  various 
conveyancing  difficulties  in  the  way  which  had  delayed 
the  carrying  out  of  the  loan ;  and  on  2d  July  Mr 
Shaw's  agent,  whose  signature  was  necessary  to  the  bond, 
in  consequence  of  his  having  an  interest  in  the  subjects, 
disappeared  from  Edinburgh.  Meanwhile,  Mrs  March 
applied  frequently  to  the  panel  for  the  bond,  and  in  place 
of  informing  her  of  these  difficulties  and  delays,  he  re- 
peatedly told  her  that  *  it  was  at  the  register  awaiting  its 
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turn;'  and  in  answer  to  a  question  by  the  Court.,  she     1884. 
said,  *  I  thought  when  the  panel  took  away  the  deposit     N^Tea. 
receipt  that  he  was  going  to  pay  it  to  Mr  Shaw  at  once.   '   *lo©I* 
That  was  the  impression  on  my  mind  from  my  inter-  hSTcoui^ 
views  with  the  panel.'     The  expression  used,  however,       ^^^' 
by  the  panel  in  his  correspondence  with  Mrs  March  '^^^Id 
implied  that  the  transaction  had  not  been  completed.     ^^^^^ 
Having  failed  to  get  delivery  of  the  bond  from  the 
panel,  Mrs  March  then  became  apprehensive,  and  on 
6th    August    called    upon    him,    accompanied   by    her 
agents  and  demanded  that  he   should   either  pay  the 
money,  or  deliver  to  her  the  bond.     He  then  oflFered  a 
bond  with  security  over  certain  superiorities  which  be- 
longed to  himself,  over  subjects  in  the  Lawnmarket,  the 
feu-duties  upon  which  amounted  to  £84  per  annum.   This 
was  refused.     On  12th  August  her  agent  put  the  matter 
into  the  hands  of  the  Procurator-fiscal.    On  13th  Auooist 
she  received  from  the  panel  a  cheque  for  £150  ;  on  the 
17th  one  for  £160  ;  on  the  19th  the  panel  was  appre- 
hended, and  on  the  3rd  of  September  Mrs  March  received 
the  whole  balance  of  her  money,  with  4  J  per  cent,  in- 
terest.    It  was  proved  that  subsequent  to  the  tender  to 
Mrs  March  a  loan  of  £1600  had  been  obtained  by  Lee 
over  the  subjects  in  the  Lawnmarket,  the  superiorities 
over  which  he  had  offered  as  securitv  on  6th  Auonist. 
And  valuators  were  called  on  his  behalf,  who  deponed 
that  the  value  of  heritable  properties  pointed    out  to 
them,  and  which,  it  was  deponed,  belonged  to  the  panel, 
after  deducting  burdens,    was    between    £10,000    and 
£20,000,  and  his  unsecured  debts  amounted  to  about 
£2000, 

The  Advocate-Depute  contended  that  Mi-s  Marcli's 
evidence  as  to  what  passed  at  the  various  interviews  she 
had  with  the  panel,  and  the  expressions,  used  by  him  in 
correspondence,  proved  that  he  had  represented  to  her 
that  the  bond  had  l)een  prepared  and  got,  and  that  the 
delay  in  deliveriug  it  was  due  to  a  pressure  of  business 
at  the  Rc'gister  OtKce,  and  he  cited  the  case  of  Joseph 
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1884.     Dawson    Wormald,    High    Court,    March    27,    1876, 

NoTee.     Couper,  vol.  iii.,  p.  246. 

Lee.   ^'      The  panel's  counsel  contended  that  Mrs  March  must 
High  Court,  have  been  made  aware  by  her  communications  with  the 

^^  ^'     panftl  that  he  had  uplifted  the  money  in  the  deposit 

Surtand   receipt,  and  had  himself  become  liable  for  it,  together 

^^     with  interest. 

Lord  Young  in  charging  the  Jury,  after  stating  the 
facts,  said — Now,  the  prosecutor  says  that  the  panel 
ought  not  to  have  uplifted  this  money  until  the  trans- 
action was  complete,  and  the  money  was  ready  to  be 
handed  over  to  the  borrower  in  exchange  for  the  bond. 
1  must  tell  you  that  that  is  the  proper  view  ;  the  right 
course  for  any  man  of  business  in  such  a  transaction, 
whether  he  is  acting  as  a  friend  of  the  lender  or  as  a 
professional  adviser,  is  not  to  uplift  the  money  till  the 
investment  is  ready  ;  he  should  never  finger  the  money 
except  as  the  vehicle  to  convey  it  from  the  lender  to  the 
borrower,  and  above  all  he  should  abstain  most  scrupu- 
lously from  mingling  it  with  funds  of  his  own.  But  it 
does  not  follow  that  the  man  who  does  so  is  a  thief ;  an 
irregularity  of  that  sort  may  be,  and  in  fact  has  been, 
not  unfrequently  committed  by  not  dishonest  men.  It 
is  quite  irregular — always  assuming  it  is  done  without 
the  knowledge  and  consent  of  the  client — and  any  man 
of  business  who  does  it  exposes  himself  to  a  great  risk 
of  misrepresentation.  But  it  is  a  question  for  the  Jury 
to  determine  in  the  whole  circumstances  of  the  case, 
whether  by  doing  so.  he  has  committed  a  theft  or  breach 
of  trust  and  embezzlement;  and  in  determining  that 
question  you  will  have  regard  to  considerations  of  good 
sense  and  moderation,  and  particularly  to  this,  whether 
the  panel  was  acting  dishonestly,  acting  with  the  mind 
of  a  thief  or  a  knave,  and  intending  to  take  his  neigh- 
bour's property.  That  is  the  meaning  of  the  words 
*  wickedly  and  feloniously '  which  you  find  in  the 
indictment. 

The  prosecution  here,  I  must  say,  seems  to  me  to  rest 
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on  a  somewhat  stem  and  severe  view,  for  you  have  a     1884. 
charge    of    theft  brought  forward   against   the   panel,     noTw. 
although  the  person  whom  he  is  said  to  have  robbed  did  '   Leo. 
not  lose  a  farthing,  and,  indeed,  never  was  in  jeopardy  Hk^h  court, 

of  losing  a  farthing.     If  the  panel  had  Mrs  March's '— 

consent  to  doing  what  he  did,  he  did  not  even  commit  Tmat  and 
an  irregularity.      If  he  had  not,   I  tell  you  that  his     ^^^^^ 
conduct  was  irregular;  but  I  put  it  as  a  question  for 
you,  do  you  think  his  conduct  was  that  of  a  dishonest 
man — do  you  think  he  acted  a  dishonest  part,  and  dis- 
honestly converted  her  money  to  his  own  purposes  ? 
The  Jury  assoilzied  the  panel 

Agent  for  the  panel— J.  B^  Douglas,  Solicitor. 


Present, 

The  Lord  Justice-Clerk. 

Lords  Youno  and  Craighill. 

John  Leisk  and  Alexander  Sandison,  Appellants — 
Mackintosh  and  li.  Johnston, 

AGAINST 

James  Kirkland  Gallowat,  Respondent — «/.  Comrie  Thomson 

and  A,  Orahami  Mwrray, 

Obstruction  of  Streets  and  Roads — Roads  within  Burgh 
—  Police  Commissioners  —  Road  Trustees  —  Procurator- 
Fiscal — Statute  25  and  26  Via,  c.  101,  sec.  251  (General 
Police  and  Lmiproyement  (Scotland)  Act,  1862)  —  Statute 
27  and  2S  Via,  a  cxxxix.  (Zetland  Road  Act,  1864) — 
Statute  1  and  2  Wm.  IV.,  c.  43,  sec.  96  (General  Turnpike 
Act,  1831) — Statute  8  and  9  Vic,  c.  41,  secs.  26  and  38 
(Highways  and  Statute  Labour  Act,  1845) — Statute  41  and 
42  Via,  a  51,  SEa  122  (Roads  and  Bridges  Act,  1878). — Part 
of  a  road  belonging  to  a  county  road  trust,  constituted  under  a 
local  Act  of  Parliament,  lay  within  a  burgh  which  had  adopted 
the  General  Police  Act  of  1862.  Under  the  County  Road  Act 
the  Procurator-fiscal  of  the  county  had  authority  to  prouecute 
offenders  against  its  provisions. — Held  that  the  adoption  of  the 
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General  Police  Act  gave  the  Commissioners  of  Police  a  concurrent 
jurisdiction  over  the  road  for  the  purposes  of  that  Act,  but  did 
not  exclude  the  jurisdiction  of  the  County  Koad  Trustees,  nor 
derogate  from  the  title  of  the  Procurator-fiscal  of  the  county  to 
prosecute  offenders  against  the  provisions  of  the  County  Eoad  Act. 

The  General  Turnpike  Act  of  1831  and  the  Highways  Act 
of  1845  impose  penalties  on  any  person  who  'shall  lay  any 
timber,  stone,  hay,  straw,  dung,  manure^  soil,  ashes,  rubbish,  or 
other  matter  or  thing  whatsoever  upon '  a  turnpike  road,  *  or  on 
the  side  or  sides  thereof,  or  the  footpath  or  causeways  adjoining.' 
In  a  complaint  brought  under  a  local  Hoad  Act  which  incor- 
poi'ated  this  provision,  two  persons  were  charged  with  a  con- 
tmvention  of  it  in  so  far  as  they,  on  a  day  named,  placed  two 
boxes  on  the  public  road  opposite  their  shop.  The  evidence 
shewed  that  the  boxes  could  not  cause  any  obstruction,  and  the 
Sheriff  found  that  no  obstruction  was  proved,  but  convicted  the 
accused  on  the  ground  that  the  offence  consisted  in  laying  any- 
thing upon  the  road. 

Held  that  the  essence  of  the  offence  was  to  lay  anything  on  the 
road  which  was  of  such  a  nature  or  so  placed  as  to  obstruct  it, 
and  that  in  the  absence  of  any  proof  of  the  possibility  of  such 
obstruction  the  conviction  wag  bad. 

Question,  whether  the  complaint  was  relevant  unless  it  set  forth 
that  the  thuig  laid  on  the  road  was  of  such  a  nature  or  so  placed 
as  to  cause  obstruction. 

Opinion  per  Lord  Young  that  it  was  not ;  contra  per  Lord  CraighilL 

1884.  This  was  an  Appeal  at  the  instance  of  John  Leisk 

N^7.  and  Alexander   Sandison,  residing  in   Lerwick,  the 

SandkSa  individual  partners  of  the  firm  of  Leisk  &  Sandison, 

GaUoWay.  drapers,  there,  against  a  conviction  and  sentence  obtained 

High  Court,  before   the   Sheriflf-substitute   there   (Charles   Rampini, 

^^^'  ^^  Advocate),  upon  a  complaint  under  section  26  of  8  and 

Appeal.  9  y-^^  ^  41^  ^1j3  Statute  Labour  Highways  Act,  1845, 

as  incorporated  in  the  Zetland  Road  Act,  1864  (27  and 
28  Vic,  c.  cxxxix.)  In  so  far  as  upon  the  23d  day  of 
July  then  current,  or  about  that  time,  they  did  both 
and  each,  or  one  or  other  of  them,  place,  or  cause  to  be 
placed,  two  boxes  on  the  public  road,  opposite,  or  nearly 
opposite,  to  the  shop  in  Commercial  Street,  Lerwick, 
then  and  now,  or  lately  occupied  and  possessed  by  them, 
whereby  they  have  both  and  each,  or  one  or  other  of 
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them,  rendered  themselves  liable  in  a  penalty  not  ex-     1884. 
ceeding  fifty  shillings.  No.  67. 

In  the  Case  on  Appeal  it  was  stated  that —  sa^dbon 

V, 

The  appellants'  agent  took  the  following  preliminary  objections : —    Galloway. 


1.  That  this  Court  has  no  jurisdiction.     2.  That  the  proceedings  High  Court, 
are  incompetent,  and  the   complaint  irrelevant,   and  there  is  no       ^^' 
offence  at  common  law,  or  under  the  Statute  libelled.     3.  That  the     Appeal 
prosecution  is  ultra  vires  of  the  Procurator-fiscal.     All  of  which 
objections  I  repelled.     The  appellants  pleaded  not  guilty. 

It  was  proved  that  the  locus  of  the  complaint  was  Commercial 
Street,  Lerwick,  which  is  a  portion  of  one  of  the  county  roads 
under  the  Zetland  Eoads  Act,  1864  (27  and  28  Vic,  c.  cxxxix.); 
that  two  large  boxes  or  packing-cases  were  placed  as  libelled,  in 
the  morning  of  the  day  in  question,  by  persons  in  the  appellants' 
employ,  and  for  whom  they  were  responsible,  and  were  removed  by 
twelve  o'clock  of  the  same  day ;  and  that  the  position  and  dimen- 
sions of  the  boxes  were  as  shown  on  the  plan  produced.  No  obstruc- 
tion to  the  traffic  was  proved,  and  I  held  that  it  was  unnecessary 
to  prove  any  such  obstruction  to  warrant  a  conviction  under  the 
Statute  8  and  9  Vic,  c.  41,  sec.  26 — the  offence  consisting  in  the 
laying  down  of  any  matter  or  thing  whatsoever  upon  a  road  within 
the  jurisdiction  of  the  Zetland  Koad  Trustees.  The  minutes  of 
meetings  of  the  County  of  Zetland  Koad  Trustees  of  1 7th  June  and 
15th  July  1884,  and  excerpt  minutes  of  meeting  of  the  Town 
Council  and  Commissioners  of  Police  of  the  burgh  of  Lerwick,  of 
date  25th  July  1884,  were,  along  with  the  correspondence  therein 
referred  to,  produced  and  proved. 

La  the  course  of  the  evidence  given  by  Peter  Urquhart,  the 
officer  who  reported  the  case  to  the  respondent,  he  was  asked, 
'  Did  you  report  the  case  to  the  Procurator-fiscal  of  your  own 
accord,  or  were  you  instructed  to  do  so  7 '  The  question  was  objected 
to,  and  I  sustained  the  objection. 

The  follo¥ring  objections  on  the  merits  were  taken  by  the  appel- 
lants' agent  in  the  course  of  the  hearing,  and  repelled  by  me  : — 

That  the  prosecution  is  not  for  the  public  interest ;  that  the  Pro- 
carator-fiscal  has  no  interest  to  prosecute ;  and  that  tlie  prosecution 
is  malicious  and  oppressive. 

The  grounds  of  the  appellants'  appeal  are  contained  in  the  preli- 
minary objections  and  objections  on  the  merits  above  stated  :  and, 
in  addition,  the  appellants  contended  that  the  complaint  refers  to  a 
matter  of  police  regulation,  which  should  l>o  dealt  with  by  the  Com- 
Hiissionere  of  Police,  who  act  under  the  Genei'al  Police  and  Improve- 
ment (Scotland)  Act,  1862. 

I  held   the  complaint  proved,  and   that   in   law  the   api>ellant«t 
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1884.      were  responsible  for  the  offence  libelled.     I  accordingly  convicted 
No.  67.      ^®  appellants,  and  adjudged  each  of  them  to  pay  the  sum  of  two 
Swadiao*^    shillings  and  sixpence  sterling  of  modified    penalty,  and   failing 
V.  immediate  payment,  granted  warrant  for  recovery  thereof  by  poind- 

ing their  goods  and  effects,  and  summary  sale  thereof  on  the  expira- 


ffiffh  C«|wt,  Hqh  Qf  forty-eight  hours  after  such  poinding,  and  appointed  a  return 

of  poinding  and  sale  to  be  made  within  eight  days,  under  certifica- 

ppeai.      ^^^  ^£  iujpfigQjjjjrjgjj^  fQr  f^y^Q  ji^yg  gj^jjj  faiUug  payment  or  recovery 

of  said  sums  before  the  time  allowed  for  report 

The  questions   of    law   for   the    opinion   of    Court 
were  : — 

Had  the  SheriflF  Court  jurisdiction  in  the  circum- 
stances ?  Is  the  complaint  relevant,  and  was  the  re- 
spondent entitled  to  prosecute  ?  Is  the  conviction 
good  1 

Mackintosh  and  H.Johnston  for  the  appellant. —  — 
This  case  is  brought  to  test  the  question  of  jurisdictionc::^ 
under  the  Zetland  Eoads  Act  1864,  and  the  Lindsajj^^ 
Act  (25  and  26  Vict,  c.  101.  The  General  Police  anc^^ 
Improvement  (Scotland)  Act,  1862),  in  regard  to  oflFenci 
committed  on  roads  wliich  are  within  the  burgh.  Sectioi 
26  and  38  of  the  Highway  and  Statute  I^abour 
Act  of  1845  (8  and  9  Vict.,  c.  41)  are  embodied  in 
Zetland  Roads  Act  (27  and  28  Vict.,  c.  cxxxix,),^  and  W^  j 
the  latter  of  these  sections  the  Procurator-fiscal  and  <"  f^ 
Road  Trustees,  and  any  one  authorised  by  the  Trust^^ 
are  authorised  to  prosecute  for  offences  against  the  Rcizjisc/ 
Acts,  including  of  course  the  offence  in  section  26  of  Xie 
Act  1845,  But  the  burgli  of  Lerwick  has  adopted  tie 
Lindsay  Act,  and  the  magistrates,  as  Police  Commis. 

1  Statute  27  and  28  Vict.,  c.  cxxxix.  (The  Zetland  Beads  Act^ 
1864). 

This  Act  incorporates  the  Highways  Act  of  1845  (8  and  9  Vict, 
0.  41),  and  that  Act  by  its  26th  section  imposes  a  penalty  upon 
any  person  who   'shall  lay  any  timber,  stone,  hay,  straw,  dung, 
manure,  soil,  ashes,  nibbish,  or  other  matter  or  thing  whatsoever 
upon'  a  turnpike  road,  *  or  on  the  side  or  sides  thereof,  or  the  footpaths 
or  causeways  adjoining.'     This  provision  is  identical  with  that  of 
the  96th  section  of  the  General  Turnpike  Act,  1831  (1  and  2  Will 
IV.,  c.  43). 
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sioners,  have  thereby  conferred  on  them  power  to  prose-  1884. 
cute  for  oflFences,  in  terms  of  that  act,  committed  upon  NoTe;. 
the  streets  of  the  burgh.  Consequently  over  those  sandi^n 
roads  or  streets,  like  the  one  in  question,  which  are  oaUoway. 
both  streets  in  terms  of  the  Lindsay  Act,  and  roads  in  Hi^h  court, 
terms  of  the  Road  Acts,  there  is  a  conflict  of  jurisdiction.  ^^^'  ^^ 
In  June  last  it  was  resolved  by  the  Road  Trustees  to  ^pp«^ 
leave  infringements  of  the  Road  Act,  committed  within 
the  burgh,  to  be  dealt  with  by  the  Commissioners  of  Police, 
and  in  regard  to  offences  committed  within  the  landward 
part  of  the  county,  the  Fiscal  was  desired  to  consult  the 
chairman  of  the  Road  Trustees  before  taking  proceedings. 
Nevertheless,  upon  the  Magistrates  declining  to  take 
proceedings  against  the  appellants  for  an  alleged  obstruc- 
tion, the  Procurator-fiscal  in  July  last  brought  a  com- 
plaint before  the  Sheriff-substitute  (C.  Rampini,  advocate) 
under  the  Road  Acts,  charging  a  contravention  of  section 
26  of  the  Act  of  1845,  upon  which  objections  were 
taken  to  the  jurisdiction  of  the  Sheriff  and  of  the 
Procurator-fiscal  to  interfere,  which  were  repelled ;  and 
the  appellants,  on  being  convicted  in  the  circumstances 
stated  in  the  Case^  have  taken  this  appeal.  The  question 
is,  whether  the  town  of  Lerwick,  being  under  the 
Lindsay  Act,  the  complaint  should  have  been  tried 
before  the  Police  Magistrates  or  before  the  Sheriff — 
whether  the  Procurator-fiscal  had  such  a  title  to  insist 
as  warranted  his  interference  so  as  to  compel  the  Police 
Magistrates  to  do  what  was  in  his,  the  Procurator-fiscal's, 
opinion,  and  in  the  opinion  of  the  Sheriff-substitute,  the 
duty  of  the  Police  Magistrates.  We  contend  that  it  is 
not  for  the  interest  of  the  public  that  the  Procurator- 
fiscal  should  interfere  to  prosecute  for  offences  committed 
within  burgh,  and  which  are  included  within  the  Lindsay 
Act.  That  Act  contains  a  code  of  regulations  regarding 
obstruction  specially  applicable  to  streets,  and  of  more 
recent  date  than  those  in  the  Road  Acts  under  which 
the  proceedings  were  brought,  which  are  in  addition  to, 
and  although  not  in  derogation  of,  tlie  enactments  in 
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1884.     Road  Acts  (see  section  408  of  the  Lindsay  Act),  they 

NoTey.     have  superseded  the  former  provisions  within  the  burgh. 

Swttdison    If  it  be  not  so  held,  the  administration  within  the  burgh 

GaUoWay.    wiU  bc  interfered  with  and  rendered  most  difficult.    But 

High  Court,  further,  the  complaint  is,  we  contend,  irrelevant.     There 

^^'  ^^  must  be  genuine  obstruction  libelled  and  proved  in  order 
Appeal  ^  constitute  the  offence  in  section  26  of  the  Act  of 
1845  ;  and  the  Sheriff  in  his  statement  in  the  Case  has 
negatived  this,  and  stated  that  no  obstruction  to  the 
traffic  was  proved.  The  question  therefore  is,  whether 
a  person  who  places  a  box  on  the  street  at  his  door 
without  obstructing  any  one  is  guilty  of  obstruction  in 
the  sense  of  section  26  of  the  Act  of  1845.  We  contend 
that  although  it  is  not  expressly  set  forth  in  the  section 
that  the  article  laid  upon  the  road  must  be  to  the 
obstruction,  annoyance,  or  danger  of  the  passengers,  that 
that  is  implied  in  the  enactment,  and  must  be  either 
expressly  libelled  and  proved,  or  the  article  libelled  must 
in  itself  be  of  such  a  character  as  would  necessarily  cause 
obstruction,  annoyance,  or  danger.  McDonald  v.  White^ 
High  Court,  9th  June,  1882,  Couper,  vol.  v.,  p.  19.  We 
do  not  contend  that  it  is  necessary  to  prove  that  there 
were  passengers  on  the  road  who  were  obstructed,  but  it 
is  necessary,  we  contend,  to  libel  and  prove  that  the 
thing  done  was  in  its  own  nature  obstructive,  annoying, 
or  dangerous :  and  as  that  has  not  been  done  in  the 
present  instance,  as  the  Sheriff's  statement  in  the  Case 
shows,  the  complaint  is  irrelevant,  and  the  conviction  bad, 
J.  CoMRiE  Thomson  and  A.  Graham  Murray  for  the 
respondent. — The  question  is  whether  the  county  autho- 
rities are  here  entitled  to  interfere  in  the  interests  of  the 
general  public  where  the  local  authorities  abstain  from 
taking  action.  Although  it  may  be  of  the  essence  of  a 
charge  under  section  251  of  the  Lindsay  Act  to  libel  or 
prove  that  the  thing  done  was  to  the  obstruction,  annoy- 
ance, or  danger  of  the  lieges,  that  is  unnecessary  under 
section  26  of  the  Highways  Act  of  1845  ;  and  it  is  not, 
we  contend,  implied.    And  although  it  may  be  that  there 


VOL.  v.]        AND  CIRCUIT  COURTS  OF  JUSTICIARY.  503 

is  here  a  concurrent  jurisdiction,  the  Road  Trustees  have     1884. 
at  all  events  power  to  prosecute.     This  portion  of  road     NoTez. 
in  question  is  included  under  the  Highways  Act  of  1845,    sandison 
and  as  such  is  maintained  by  the  respondents  along  with   oaUoWay. 
the  other  roads  in  the  county,  and  there  is  no  repeal  in  High  court, 
the  Lindsay  Act  of  the  Road   Acts  under  which  the_f!!-i?!_ 
proceedings  are  brought.     The  Trustees  have  therefore    ^^^ 
the  same  jurisdiction  over  the  road  or  street  in  question 
that  they  have  over  the  other  roads  in  the  county  :  and 
if  the  burgh  takes  advantage  of  the  maintenance  of  this 
road,  there  is  no  hardship  in  their  submitting  to  the 
regulations  of  the  Road  Acts,     It  may  be  that  there  was 
no  serious  obstruction  in  the  present  instance,  but  the 
object  of  the  prosecution  was  to  check  a  practice  which, 
if  persisted  in,  might  interfere  with  the  use  of  the  road 
either  as   a  street  or  a  highway,  and   become   highly 
inconvenient 

The  Lord  Justice-Clerk. — The  first  question  here  is 
whether  the  Road  Trustees  had  jurisdiction  at  the  place 
in  question.     I  am  of  opinion  that  they  had.     The  part 
of  the  road  in  question  is  within  the  limits  of  the  trust, 
but  it  is  a  road  or  street  of  the  burgh,  and  being  to  a 
certain  extent  a  road  within  burgh  it  must  be  subject 
to  the  burgh  authorities ;  otherwise  the  burgh  admini- 
stration could  not  go  on.     The  result  of  that  is  that 
there   is   a   concurrent  jurisdiction,  and   therefore   the 
objection  taken  to  the  jurisdiction  of  the  Road  Trustees 
to   prosecute  for  oflFences  in  regard  to  the  roads  they 
maintain  cannot  be  sustained.     I  am  of  opinion  that  the 
Koad  Trustees  had  a  good  title  to  try  the  question  if 
there  was  a  question  to  try. 

The  second  objection  is  that  there  was  no  offence  com- 
mitted under  the  very  terms  of  the  conviction  itself. 
The  Sheriff  states  his  own  opinion  in  these  words — *  No 
obstruction  to  tlie  traffic  was  proved,  and  I  lield  that  it 
was  unnecessary  to  prove  any  such  obstruction  to 
warrant  a  conviction  under  the  statute.'  And  I  think 
it  is  clear  enough  tliat  no  obstruction  in  point  of  fact 
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day,  placed  two  boxes  on  the  public  road  opposite  or  1884. 
nearly  opposite  to  a  certain  shop.  Now,  I  do  not  think  NoTe?. 
that  is  necessarily  an  offence  under  the  statutes.  I  saadi^n 
think  it  altogether  omits  what  was  conceded  and  what  oaUoway. 
must  be  conceded,  when  one  comes  to  consider  the  Hi^h  court, 
matter  inteUigently.  is  the  very  gist  of  the  ofiFence,  _^!l^ 
namely,  that  the  things,  whatever  they  were,  were  such  ^pp®*^ 
and  so  placed  as  to  cause  an  obstruction, — not  that  it  is 
essential  to  the  offence  that  there  should  have  been 
passenfi^ers  or  traffic  passing  to  whom  they  were  an 
obstruftion :  there  might  l  none ;  and  therefore  it 
might  happen  that  a  dangerous  thing  had  not  been 
productive  of  danger,  or  an  obstructive  thing — obstructive 
in  its  own  nature — had  not  been  productive  of  any 
obstruction :  but  the  gist  of  the  offence  is  obstruction, 
and  I  think  in .  any  relevant  complaint  for  that  offence 
that  obstruction  must  be  charged.  I  do  not  say  in  what 
words  it  must  be  charged,  or  indeed  that  any  particular 
words  are  necessary,  but  I  think  it  is  not  enough  just  to 
say  that  on  a  certain  day  something  was  placed  on  the 
road, — a  stick  for  example  set  up  against  a  wall,  or  a 
box,  or  two  boxes, — I  do  not  think  relevancy  is  achieved 
by  the  fact  that  the  clause  of  the  statute  does  not 
contain  the  words  *  to  the  obstruction  of  the  lieges '  or 
similar  words.  It  is  a  very  long  and  far  from  being  a 
clear  clause :  but  in  so  far  as  it  specifies  an  offence,  it 
implies  that  which  in  a  charge  under  the  statute  ought 
to  be  expressed  although  the  statute  may  not  express  it. 
But  I  think  the  Sheriff  in  deciding  upon  the  question 
of  relevancy  appears  to  have  mistaken  the  law  by  hold- 
ing, as  he  manifestly  did,  that  no  obstruction  was 
necessary  to  warrant  a  conviction — I  mean  that  the 
thing  was  not  in  its  own  nature  and  character  calculated 
to  produce  a  disadvantage  of  the  nature  of  an  obstruc- 
tion, as  Mr  Thomson  expressed  it,  or  an  obstruction  as  I 
call  it  more  briefly.  I  say  that  that  is  an  error  in  law. 
On  that  ground  therefore,  although  there  was  jurisdiction 
and  although  the  prosecutor  had  a  good  title,  I  think  this 
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1884.  conviction  must  be  set  aside.  Even  if  there  was  a 
NoTr.  relevant  complaint,  which  I  think  there  was  not,  it 
Sfimdbon  appears  on  the  case  to  my  satisfaction  that  the  Sheriflf 
GaUoWay.  was  undcr  an  erroneous  impression  as  to  the  law. 
High  Court,  ^ut  I  havc  Said  that  I  think  the  prosecutor  would  have 
Nov.  12.  ^Qj^Q  ^g^  ^Q  have  abstained  from  exercising  his  right  to 
Appeal  prosecute  here.  It  seems  that  there  was  a  somewhat 
unpleasant  controversy  as  to  whether  he  should  at  his 
own  hand  prosecute  such  cases  before  the  Sheriff  without 
the  instructions  of  the  Road  Trustees  under  whose  charge 
the  road  is,  or  leave  it  to  the  local  authorities  to  take 
action:  he  seems  to  have  broken  somewhat  with  the 
Eoad  Trustees.  They  had  appointed  him  their  pro^ 
sccutor,  and  they  had  instructed  him  not  to  meddle  with 
matters  within  burgh,  but  to  leave  these  to  the  burgh 
authorities,  and  he  rebelled  against  their  instructions. 
He  said  he  would  not  stand  that,  and  would  throw  up 
his  appointment.  Therefore,  against  the  wishes  of  the 
Road  Trustees,  and  in  the  exercise  of  his  own  authority 
as  the  Fiscal,  he  institutes  this  prosecution  before  the 
Sheriff  Court.  Now  I  think  the  Sheriff  might  consider 
whether  he  might  not  with  advantage  instruct  the  Fiscal 
that  he  is  not  to  institute  such  prosecutions  without  the 
instructions  of  the  Road  Trustees,  under  whose  charge 
the  road  is,  and  against  the  wish  of  the  burgh  author- 
ities. I  think  if  they  instructed  him  to  institute  a 
prosecution  it  would  wear  a  different  complexion,  but  if 
they  tell  him  no,  and  say  that  it  is  more  convenient  to 
leave  the  management  of  streets  within  burgh,  although 
they  are  of  the  character  of  roads,  to  the  jurisdiction  of 
the  local  authorities,  he  had  better  follow  that  advice ;  at 
all  events  he  should  be  encouraged  to  follow  that  course 
rather  that  the  course  he  has  adopted.  That  is  all  I 
meant  by  saying  that  I  thought  he  would  have  acted 
with  more  discretion  on'  the  whole,  if  he  had  abstained 
from  exercising  his  title  on  the  occasion  in  question,  and 
that  he  will  so  act  more  prudently  if  he  abstains  from 
exercising  that  title  on  a  similar  occasion. 
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Lord  Craighill. — I  also  think  that  the  Procurator-  18£4. 
fiscal  of  the  county  had  a  good  title  to  prosecute,  there  NoTe?. 
being  a  concurrent  jurisdiction  in  the  Road  Trustees  sandiSon 
and  in  the  Magistrates  of  the  burgh.  Originally  the  oaUoway. 
Boad  Trustees  were  the  only  parties  who  had  a  title  to  Hich  court, 
complain,  because  there  were  no  other  parties  but  the  ^°^'  ^^ 
Boad  Trustees  to  exercise  the  jurisdiction  over  the  parties,  ^pp®*^ 
There  were  no  Magistrates  in  the  burgh.  The  Magistrates 
were  called  into  existence  by  the  adoption  of  the  General 
Police  Act ;  but  there  is  nothing  in  the  provisions  of  that 
Act  which  deprives  the  Road  Trustees  of  any  power  or 
authority  which  they  previously  possessed  in  the  manage- 
ment of  the  roads.  The  Act  gave  the  Commissioners 
certain  powers  to  be  exercised  in  a  certain  way,  and, 
amongst  others,  power  to  prosecute  in  the  event  of  a 
contravention  of  the  Police  Act,  and  they  were  entitled 
to  exercise  that  power ;  but  that  did  not  deprive  those 
who  had,  before  this  time,  had  certain  powers.  I  there- 
fore agree  in  thinking  there  was  clear  concurrent  juris- 
diction, and  in  repeUing  the  objection  to  jurisdiction. 
On  the  matter  of  relevancy  little  was  said  at  the  bar, 
and  I  am  not  now  of  opinion  that  if  the  objection  hiid 
been  taken  I  could  have  sustained  it.  The  words  of  the 
Act  of  Parliament  have  been  employed,  and  that  certain 
words  have  been  used  in  the  Act  of  Parliament  supplies 
to  my  mind  a  good  reason  for  holding  that  a  complaint 
which  sets  forth  the  oflfence  in  these  same  words  is  a 
sufficient  compliance  with  the  Act  so  far  as  relevancy  is 
concerned.  If  articles  are  alleged  to  be  laid  down,  there 
is  good  reason  for  contending  that  the  person  by  whom 
these  things  are  laid  down,  when  brought  before  the 
Court,  is  the  person  who  must  show  that  there  is  only 
a  nominal  and  not  a  real  contraveutiou — that  what  has 
been  laid  down  docs  not  interfere  with  any  right  which 
any  one  can  exercise,  viz.,  in  other  words,  show  that 
there  is  no  obstiniction  to  the  traffic.  I  have  a  good 
recollection  of  what  was  decided  in  the  Portobello  case, 
where  it  was  determined  that  it  was  not  necessary  to  in- 
VOL.  v.  2  L 
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1884.  troduce  into  the  complaint  an  averment  that  the  matter 

NoTe?.  laid  down  was  an  obstruction  to  the  traffic.     The  Court 

Sottdkon  determined  that  where  things  were  of  their  own  nature 

GaUoWay.  Sufficient  to  cause  obstruction,  it  was  unnecessary  that 

High  Courfc^  it  should  be  stated  in  the  complaint  that  it  was  to  the 

^^'  ^^  obstruction  of  the  traffic  or  the  passengers.     But  while 

Appeal.  ^]^Q^  jg  QQ^  J  agree  with  your  Lordships  that  the  appeal 

ought  to  be  sustained,  because  while  the  Sheriff  has 
found  that  these  packages  were  put  upon  the  street,  and 
allowed  to  remain  there,  he  has  also  found  that  in  truth 
there  was  no  obstruction — and  indeed  it  is  conceded 
that  really  there  was  no  ground  of  complaint  in  so  far 
as  the  convenience  of  the  public  was  concerned — and  he 
has  proceeded  to  judgment  on  the  footing  that  he  was 
bound  to  convict  under  the  terms  of  the  Act  of  Parlia- 
ment although  no  obstruction  existed  On  that  ground 
alone  I  am  of  opinion  that  the  Appeal  ought  to  be  sus- 
tained. 

The  following  was  the  Interlocutor : — 
^Edinburgh,  12th  November  1884. — Having  con- 
sidered this  Case  and  heard  counsel  for  the  parties,  Sus- 
tain the  appeal,  reverse  the  determination  of  the  inferior 
judge,  and  decern:  Find  the  appellants  entitled  to 
expenses,  which  modify  to  five  guineas  ;  for  which,  and 
one  guinea  as  the  dues  of  extract,  decern  against  the 
respondent' 

Agents  for  the  Appellants — Messrs  Mackenzie  &  Kermack,  W.S. 
Agent  lor  the  Respondent— Thomas  Carmiohabl,  S.S.C. 
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Present, 

The  Lord  Justice-Clerk. 

Lords  Youno  and  Craighill. 

Malcouc  Macnauohton,  Appellant — Lang, 

AGAINST 

W.  C.  W.  Maddever,  Respondent — Rhind. 

^UISAKCE     FROM     SmOKE SUSPENSION REVIEW — COMPETENCY 

Statute  20  and  21  Vic,  c.  73,  secs.  1,  2,  6,  7,  and  9  (An  Act 
for  the  Abatement  of  Nuisance  arising  from  the  Smoke  of  Furnaces 
in  Scotland) — Alternative  Charge — Penalty,  Minimum. — 
The  master  of  a  steam  vessel  charged  before  the  Magistrates  of  a 
Burgh  with  an  offence  under  sections  1  and  2  of  the  Smoke 
Nuisance  Abatement  Act  (20  and  21  Vic.,  c.  73)  upon  a  com- 
plaint under  the  Summary  Jurisdiction  (Scotland)  Acts,  1864, 
and  1881,  on  being  convicted  of  'the  offence  charged,'  brought  a 
Bill  of  Suspension  in  the  High  Court,  and  pleaded  inter  alia  that 
the  charge  being  alternative  the  conviction  was  void  :  and,  further, 
that  the  complaint  must  be  held  not  to  have  been  brought,  nor  the 
conviction  to  have  been  obtained  under,  or  by  virtue  of  the  Smoke 
Nuisance  Act  libelled,  and  that  the  limitations  of  review  therein 
did  not  therefore  apply,  and  the  Bill  was  competent 
Seld  that  the  complaint  did  not  contain  an  alternative  charge, 
and  that  in  terms  of  sections  6,  7,  and  9  of  the  statute  libelled, 
the  Bill  was  incompetent. 

This  was  a  Suspension  of  a  conviction  and  sentence     1 88  k 
by  two  of  the  Magistrates  of  the  burgh  of  Rothesay,     ^^7^. 
obtained  at  the  instance  of  the  Burgh  Fiscal,  William  ^'*^^j;'jj»t'h- 
CooMBE  Wallace  Maddever,  upon  a  complaint  under  Maddever. 
the  Summary  Jurisdiction  (Scotland)  Acts,  1864  and  HighCourt^ 
1881,  the  Acts  20  and  21   Vic,  c.  73;  24  Vic,  c  17;_%_1?:^ 
and  the  Act  28  and  29  Vic,  c  102.  siwpenrioiL 

The  complaint  set  forth  : — 

That  Malcolm  Macnaughton,  now  or  lately  master  of  the  steam 
Tessel  Launcelotf  of  Glasgow,  has  been  guilty  of  an  offence  within 
the  meaning  of  the  Act  20  and  21  Vic,  c.  73,  entituled  'An  Act 
for  the  Abatement  of  the  Nuisance  arising  from  the  Smoke  of 
Furnaces  in  Scotland,'  sections  1  and  2  thereof,  actor  or  art  and 
part:  In  so  fcur  as  on  the  31st  day  of  July  1884,  or  about  that 
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1884.  time,  the  said  Malcolm  Macnaughton,  beiug  the  master  of  the  said 
NoTeS.      Bteam  vessel,  there  was  or  were  one  or  more  furnace  or  furnaces 

^^**Sf^^^'  employed  in  said  steam  vessel  in  the  working  of  the  engines  by 
V.  steam,  not  so  constructed  or  altered  so  as  to  consume  or  bum  the 

1  smoke   arising   therefrom,    and   the    said    Malcolm    Macnaughton, 

ffiffh  Comt,  between  the  hours  of  four  and  live  o'clock  in  the  afternoon  of  said 
Nov.  12. 


day  (Slat  July  1884),  while  said  steam  vessel  was  at  the  pier  of 
uspension.  j^Q^i^^g^y^  j^  ^}jg  burgh  of  Rothesay,  so  negligently  used  said  furnace 

or  furnaces  as  that  the  smoke  arising  thei^from  was  not  effectually 
consumed  or  burnt,  whereby  the  said  Malcolm  Macnaughton,  being 
the  master  of  the  said  steam  vessel,  shall  forfeit  a  sum  not  more 
than  £5f  nor  less  than  40s.,  and  such  offence  is  a  first  offence. 

The  conviction  bore  that  '  the  Magistrates,  in  respect 
of  the  evidence  adduced,  convicted  the  said  Malcolm 
Macnaughton  of  the  oflfence  charged.' 

In  the  Bill  it  was  pleaded  that  the  complainer  is 
entitled  to  suspension  in  respect — 

The  complaint  charges  the  complainer  with  two 
oflFences,  and  the  conviction  does  not  specify  which 
oflfence  he  was  found  guilty  of.  It  was  incompetent  to 
find  the  complainer  guilty  of  the  first  oflfence  set  forth 
in  the  complaint,  as  no  evidence  was  adduced  in  support 
thereof.  It  was  incompetent  to  find  the  complainer 
guilty  of  the  oflfences  charged,  as  evidence  was  only 
adduced  in  support  of  one  of  them.  The  penalty  of  £2 
was  inflicted  by  the  magistrates  under  essential  error  as 
to  their  powers. 

Rhind,  for  the  respondent,  objected  to  the  com- 
petency.— Sections  6  and  7  of  the  statute  libelled  (20 
and  21  Vic,  cap.  73),  provide  for  an  appeal  to 
the  Sheriflf,  and  to  the  Lord  Ordinary  on  the  Bills 
in  certain  cases  only,  and  upon  a  certification  made 
by  the  Sheriflf  as  therein  provided,^  which  judgment 

^  Statute  20  and  21  Vic,  cap.  73  (An  Act  for  the  Abatement 
of  the  Nuisance  Arising  from  the  Smoke  of  Furnaces  in  Scotland). 

Section  1. — -'From  and  after  the  1st  day  of  August  1858  every 
furnace  employed  or  to  be  employed  in  the  working  of  engines 
by  steam,  whether  locomotive  or  otherwise,  in  any  place  to  which 
this  Act  shall  a})[>ly,  or  on  board  of  any  steam  vessel  stopping  at 
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the  latter  section  declares  ^  shall  be  final,  and  in  no  case     18S4. 
subject  to  review.'     And  section  9  declares  'that  no     NoTes. 
appeal  from  nor  suspension  of  any  decree  or  sentence       ton 
under  this  Act  shall  be  competent,  nor  shall  any  decree  Maddever. 
or  sentence  be  subject  to  any  review  whatever,  save  in  iiirfi^^ 
cases  certified  as  aforesaid.*     This  is  not  one  of  the  cases — L. 

.    SuBpeoBon. 

or  in  any  such  place,  or  in  or  at  any  port^  pier,  landing  place,  or 

harboar  within  the  same,  or  when  plying  on  any  part  of  a  river 

which  at  such  part  shall  not  exceed  a  quarter  of  a  mile  in  breadth,' 

.  .  .  .  '  shall  in  all  cases  be  constructed  or  altered  so  as  to  consume 

or  bum  the  smoke  arising  from  such  furnace ;  and  if  any  person 

or  company  shall,  after  the  1st  day  of  August  1858,  use  in  any 

such  place,  or  on  bpai*d  pf  any  such  steam  vessel,  any  such  furnace 

which  shall  not  be  constructed  so  as  to  consume  or  bum  its  own 

smoke,  or  shall  so  negligently  use  any  such  furnace  as  that  the 

smoke  arising  therefrom  shall  not  be  effectually  consumed  or  burnt, 

every  person  or  company  so  offending,  being  the  owner  or  occupier 

of  the  premises  or  the  owner  of  the  locomotive  engine  in  which  any 

Biich  furnace  shall  be,  or  being  a  foreman  or  other  person  employed 

l>y  such  owner  or  occupier  in  connection  with  such  furnace,  or  being 

t;he  owner  and  master  or  other  person  in  charge  for  the  time  being 

of  any  such  steam  vessel,  shall,  upon  a  summary  conviction  for  such 

ofienoe  before  the  Sheriff  or  Sheriff-substitute  of  the  county,  or 

c^ny  two  justices  having  jurindiction  within  the  place  within  which, 

^Dr  adjacent  to  the  port,  pier,  landing  place,  river,  or  harbour  in 

^^vhich  the  offence  against  this  Act  is  alleged  to  have  been  com-  * 

YTiitted,  where  such  place  is  not  a  burgh,  and  where  such  place  is 

«%  burgh,  then  before  the  Sheriff  or  Sheriff-substitute  of  the  county 

^XAritliin  which  or  within  any  part  of  which  the  same  shall  be  situate, 

^^r  before  the  magistrate  of  such  burgh,  forfeit  and  pay  a  sum  not 

-:Kuore  than  five  pounds,  nor  less  than  forty  shillings.' 

Section  2. — '  Provided  always  that  the  words  consume  or  burn 
^be  smoke  shall  not  be  held  in  all  cases  to  mean  consume  or  burn 
«Ol  the  smoke,'  <&c. 

Section  6  provides  that  magistrates  or  justices  are  not  to  act 
>ivhere  the  expense  of  altering  or  amending  the  furnace  will  exceed 
^25,  but  to  certify  to  that  effect  on  the  petition,  and  that  thereupon 
mt  shall  be  incompetent  to  proceed  further  before  them. 

Section  7  provides  that  in  that  case  also  the  Sheriff  shall  like- 

^ise  certify  to  the  same  effect  in  his  decree,  and  that  the  ])arties 

shaU   thereupon  be  entitled  to  ap[>eal  to  the  Sheriff  from  whose 

judgment  an  appeal  to  the  Lord  Ordinary  en  the  Bills  is  provided, 

*  which  judgment  shall  be  final,  and  in  no  case  subject  to  review.' 
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1884.     provided  for  in  those  sections,  and   it  has  not  been 

No^.     certified  as  such  ;  and  in  any  view  review  by  Suspension 
Mac^gh-  ^^  ^j^.g  Q^^j^  ^g  incompetent. 

Maddever.       Lang  fop  the  respondent. — This  complaint  is  brought 
High  Court,  under  the  'Summary  Jurisdiction  (Scotland)  Acts  1864 
__l?L-and   1881/  and  we  object,  first,  that  it  charges  two 
Suspension.  Qjgpgi^ces  and    is    in    reality   alternative,   although    not 
professedly  so,  while  the  conviction,  which  is  general, 
does  not  specify  which  offence  the  suspender  is  found 
guilty  of.     The  first  offence  is  that  of  there  being  on 
board  of  said  steam  vessel,  a  furnace  not  so  constructed 
or  altered  as  to  consume  or  bum  the  smoke  arising  there- 
from, and  the  other  offence  is  the  so  negligently  using 
the  said  furnace  as  that  the  smoke  arising  therefrom  is 
not  effectually  consumed  or  burnt.     But  the  conviction 
is  simply  '  of  the  offence  charged.' 

The  Lord  Justice-Clerk. — The  offence  in  the  statute 
is  the  emission  of  unconsumed  smoke,  and  whether  that 
arises  from  the  malformation  of  the  furnace  or  the  misuse 
of  it  does  not  signify.  If  the  furnace  emits  smoke  so  as 
not  to  be  able  to  be  prevented,  or  if,  while  it  is  capable 
of  being  prevented,  the  emission  of  smoke  is  not  pre- 
vented, the  offence  is  committed.  Although  these  are 
two  causes  which  may  give  rise  to  the  offence  of  emit- 
ting unconsumed  smoke,  they  do  not  constitute  two 
offences. 

Lang  for  the  suspender. — The  complaint  uses  the 
copulative  '  and '  in  libelling  the  charge,  and  our  conten- 
tion is  that  it  sets  forth  an  alternative  in  the  modus,  and 
that  that  makes  it  an  alternative  charge.  The  statute 
contemplates  that  there  may  be  a  properly  constructed 
furnace  which  is  misused,  with  the  result  that  uncon- 
sumed smoke  is  emitted,  and  that  is  one  offence ;  or 
that  there  is  an  improperly  constructed  furnace  leading 
to  the  same  result,  and  that  is  the  other  offence. 
Secondly,  the  Magistrates  inflicted  a  penalty  of  £2  in 
the  belief  that  that  was  the  smallest  penalty  which  it  was 
within  their  power  to  inflict.     The  prayer  concludes  that 
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the  suspender  shall  forfeit  a  sum  of  not  more  than  five     1884. 
pounds  nor  less  than  forty  shillings,  and  that  is  taken     Nolij. 
from  the  first  section  of  the  Act  20  and  21  Vic.,  c.  73,  ^^^'i^'**^ ' 
the  statute  libelled.     The  complaint  ought  not  to  have  Maddever. 
stated  a  minimum  sum.     By  the  sixth  section  of  the  Hi^h  court, 

Summary  Jurisdiction  (Scotland)  Act,  1881  (44  and  45  — — 

Vic,  e.  33),  it  is  inter  alia  enacted  that  '  in  all  proceed-  ^p®""®"* 
ings  under  the  Summary  Jurisdiction  Acts,  when  the 
punifihrnent  of  a  fine  or  penalty  is  imposed,  the  C!ourt 
may  reduce  the  amount  of  such  fine  ;'  and  no  reference 
Avas  made  to  this  enactment  either  in  the  complaint  or 
txt  the  hearing  of  the  case.  The  Court  accordingly, 
^while  inflicting,  as  the  Magistrates  said  at  the  time,  '  the 
lowest  penalty,'  had  not  before  them  all  the  alternatives 
open  to  them  in  sentencing.  Thomson  v.  Wardlaw, 
High  Court,  Jan.  23,  186.5,  Irv.,  vol.  v.,  p.  45.  The 
c^omplaint  was  therefore  defective,  and  the  sentence  was 
pronounced  under  essential  error.  Lastly,  with  reference 
"to  the  objection  raised  to  the  competency,  there  is  here 
xio  room  for  such  an  objection.  The  objections  raised  in 
"the  Bill  are  to  the  essence  of  the  charge.  The  charge 
^was  not  brought  in  terms  of  the  statute  libelled.  The 
Himitations  of  review  therefore  contained  in  the  statute 
<iid  not  apply. 

The  Lord  Justice-Clerk. — Upon  the  last  objection 
"taken  for  the  suspender,  viz.,  regarding  the  conclusion 
in  the  complaint  for  a  minimum  penalty,  it  is  unneces- 
sary to  pronounce  judgment.  It  might  have  had  some 
importance  if  we  had  not  come  to  be  of  opinion  on  the 
merits  that  this  is  not  an  alternative  complaint.  The 
nuisance  complained  of  and  the  evil  which  it  was 
sought  to*  prevent  was  the  emission  of  unconsumed 
smoke,  and  that  might,  in  terms  of  the  statute,  arise 
from  two  causes  only — the  one  being  defective  machinery, 
and  the  other  careless  use  of  good  and  effectual  machinery. 
The  Act  libelled  truly  means  that  the  thing  to  be  guarded 
against  and  to  be  punished  is  the  emission  of  smoke,  and 
it  is  immaterial  whether  that  has  arisen  from  the  one 
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1884.     cause  or  the  other.    I  am  therefore  for  refusing  to  sustain 
NoTes.     tlie  Bill  upon  the  merits. 

^ton^  But  upon  the  point  of  competency  raised  I  think  that 
Maddever.  the  objcctiou  should  prevail,  and  that  the  Bill  should 
nihCourt,  be  found  to  be  incompetent. 

^"^^  ^^        Lord  Young. — I  concur.     I  think  that  the  Bill  is 
suspenrion.  incompetent,  and  that  there  are  no  merits. 

Lord  Craighill. — ^That  is  also  my  opinion. 
The  following  was  the  Interlocutor  pronounced : — 
^JEdinburghf  12thNovember  1 884. — Having  considered 
this  Bill  and  heard  counsel  for  the  parties,  Kefuse  the  Bill, 
and  decern  :  Find  the  respondent  entitled  to  expenses, 
which  modify  to  five  guineas ;  for  which,  and  one  guinea 
as  the  dues  of  extract,  decern  against  the  complainer.' 

Agents  for  the  Suspenders — Messrs  J.  &  A.  Pei»)IB  &  IvoRT,  W.S. 
Agents  for  the  Respondent — 


Present. 

The  Lord  Justioe-Clebk. 
Lords  Young  and  Craiqhill. 

Thomas  Nelson,  Appellant — J.  Comrie  Thomson, 

against 

James  Crockatt,  Respondent. — The  Hon,  H.  J.  Moncrieff, 

Appeal,  Case  on — Procedure — Statute  38  and  39  Vic,  c.  62, 
sec.  3,  SUBSEC.  9  (Summarj  Prosecutions  Appeals  Act,  1875) — 
Amendment  op  Case — Remit  to  take  additional  evidence. — 
Circumstances  in  which  the  High  Court  remitted  to  the  Inferior 
Court  a  Case  stated  on  Appeal  under  the  Summary  Prosecutions 
Appeals  Act,  1875,  for  the  purpose  of  receiving  additional 
evidence,  and  of  amending  the  Case. 

No.  69.         On  1st  December  1883,  Thomas  Nelson,  Cattle  Sales- 

NgIsod 

V.        man,  Glasgow,  was  charged  in  the  Justice  of  Peace  Court 

-— of  Kincardineshire  at  Stonehaven,  at  the  instance  of  James 

Nov.  is!  '  Crockatt,  Procurator-fiscal,  with  an  offence  against  the 

Appeal.^  Contagious  Diseases  (Animals)  Act,  1878.     In  so  far  as 

on  or  about  12th  or  13th  October  1883,  in  contravention 

of  the  then  existing  regulations  of  the  Local  Authority 
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f  Kincardineshire,  made  under  the  powers  conferred  by  1884. 
lie  said  Act  and  the  relative  Order  in  Council,  and,  intet*  nTw. 
lia,  providing  that  animals  might  be  moved  into  the  %'!^^ 
istrict  of  the  Local  Authority  of  the  county  of  Kincar-  ^ 

ine  from  the  district  of  any  other  Local  Authority  in  ^^ovPia*' 
Scotland,  upon  a  declaration  and  an  undertaking,  signed  ^^pp^^ 
nd  delivered  up  to  the  nearest  constable  within  twenty- 
3ur  hours,  specifying  certain  particulars  with  respect  to 
be  sanitary  condition  and  disposal  of  the  animals,  he  had 
Qoved  forty  bullocks  from  Perth,  or  other  Local  Authority 
[istrict  in  Scotland,  to  the  farm  of  Spurry-hillock,  in  the 
larish  of  Laurencekirk,  without  a  declaration  and  under- 
aking,  signed  and  delivered,  in  terms  of  the  said 
egiilations. 

Nelson  pleaded  not  guilty,  and  on  being  convicted  and 
ined,  obtained  a  Case  stated  under  the  Summary  Prosc- 
utions  Appeals  Act,  1875,  from  which  the  following 
icts  appeared : — 

Nelson  forwarded  bv  rail  from  Perth  to  Laurencekirk 
tation  forty  bullocks.  They  anived  late  on  the  evening 
f  Friday,  12th  October,  and  were,  early  on  Saturday 
ie  13th,  removed  from  the  railway-station  to  Spurry- 
illock,  where  they  were  kept  till  the  morning  of  Mon- 
ay  the  15th,  as  had  been  done  in  previous  cases.  They 
'^ere  then  taken  to  Laurencekirk  market,  and  exposed 
>r  sale.  It  was  not  shown  how  they  were  afterwards 
isposed  of,  but  it  was  proved  that  there  was  no  declara- 
Lon  and  undertaking  signed  and  delivered.  The  ap- 
ellant  contended  that  the  case  did  not  fall  within  the 
emilation  founded  on,  maintaininor  that  the  bullocks 
lad  been  moved  into  the  Kincardineshire  district  for 
xposiure  at  a  market,  in  which  event,  under  another 
xticle  of  the  regulations,  the  declaration  and  undertak- 
ng  were  not  required,  but  (as  the  Case  bore)  *  no 
5vidence  was  led  by  the  appellant,  and  there  was  no 
)th6r  proof  than  that  of  the  facts  above  stated,  to  show 
:hat  the  animals  were  moved  into  the  district  of  the 
Local  Authority  of  the  county  of  Kincardine  for  exposure 
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1884.     at  a  market,  and  the  Justices  held  that  the  bullocks 

NoTeb.     having  been  taken  to  the  farm  of  Spurry-hillock  on  their 

%,  "     being  moved  into  the  district  of  the  Local  Authority  of 

r '—  the  coimty  of  Kincardine,  and  having  been  kept  there 

3i)v,  13!^'  for  two  days  prior  to  exposure  at  a  market,  a  declaration 
Appe^,     and  undertaking  in  terms  of  the  regulation  first  quoted 
was  necessary/ 

The  question  of  law  was,  whether,  in  the  circum- 
stances, the  appellant  was  guilty  of  a  contravention  of 
the  regulations. 

The  appellant  lodged  a  Note,  in  which  he  stated  that 
at  the  trial  *  it  was  proved  by  the  prosecutor  s  own 
witnesses  that  the  cattle  which  form  the  subject  of  the 
ofience  were  brought  into  the  county  of  Kincardine  by 
the  appellant  on  Saturday  the  13th  October  1883,  for 
exposure  at  a  public  sale  in  Laurencekirk  on  Monday 
morning  following.  This  was  in  conformity  with  his 
practice  for  years  past,  but,  notwithstanding,  when  the 
case  was  being  adjusted  by  the  parties,  both  the  prose- 
cutor and  the  clerk  of  Court  refused  to  insert  those  facts 
into  the  case,  and  insisted  on  a  statement  being  inserted 
that  the  appellant  had  led  no  proof  on  the  matter.' 

The  appellant  therefore  prayed  the  Court  to  amend 
the  Case  to  the  effect  of  stating  that  the  cattle  in  ques- 
tion were  moved  into  the  district  of  the  Local  Authority 
for  exposure  at  a  market  or  public  sale  on  15th  October, 
or  to  do  otherwise  as  to  the  Court  might  seem  proper.^ 

^  Statute  38  and  39  Vic,  cap.  62  (The  Summary  Prosecutions 
Appeals  (Scotland)  Act,  1875). 

Section  3. —  See  Note,  p.  275. 

Subsection  9. — *  The  Superior  Court  shall  have  power  to  affirm, 
reverse,  or  amend  the  determination  in  respect  of  which  the  Case 
has  been  stated,  or  to  remit  the  matter  to  the  Inferior  Judge  with 
the  opinion  of  the  Court  thereon ;  or  to  make  such  other  order  in 
relation  to  the  matter  and  the  costs  of  the  Appeal  as  they  shall 
see  fit,  or  to  cause  the  Case  to  be  sent  back  to  the  Inferior  Judge 
to  be  amended  in  such  manner  as  they  shall  direct,  and  thereafter, 
on  the  Case  being  amended  and  returned,  to  deliver  judgment  on  the 
Case  as  amended. ' 


Nelson 

v. 

Crockatt. 
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After  hearing   parties  the   Court  on  23(1  February     1884. 
1884   pronounced   this   interlocutor: — *  Before   answer,     Na^. 
Remit  to  the  Justices  to  receive  evidence  as  to  whether 
the  cattle  in  question  were  moved  into  the  district  of  the 
Local  Authority  of  the  county  of  Kincardine  for  exposure    ifov.  13. ' 
at  the  Laurencekirk  market  held  on  Monday  the  15th    Appeal. 
October  last,  and  thereafter  to  amend  the  case  accord- 
ingly.' 

On  1 5th  March  the  Justices  received  the  evidence  of 
certain  witnesses  who  were  examined  on  behalf  of  the 
appellant,  and  thereafter  found  it  now  proved  that  the 
cattle  in  question  were  moved  into  the  district  of  the 
Local  Authority  of  the  county  of  Kincardine  for  exposure 
at  the  Laurencekirk  Market,  held  on  Monday  15th 
October  last,  and  to  that  extent  amend  the  Case  accord- 
ingly- 

The  High  Court  thereafter  pronounced  the  following 

nterlocutor : — 

'  JEdinhurghy  Ibth  July  1884. —  Having  resumed  con- 
ideration  of  this  case  as  amended,  and  heard  counsel  for 
he  parties.  Sustain  the  appeal :  Reverse  the  determina- 
ion  of  the  Justices :  Find  the  appellant  entitled  to 
jcpenses,  which  modify  to  five  guineas ;  for  which,  and 
►ne  guinea  as  the  dues  of  extract,  decern  against  the 
espondent. ' 

Agents  for  the  Appellant— Messrs  Gunn  k  Food,  SS.C. 
Agent  for  the  Respondent— Wujjam  B.  Rainnie,  S.S.C. 


518  CASES  BEFORE  THE  HIGH  COURT  [vOL.  V. 

Present, 

The  Lord  Justice-Clerk. 

Lords  Young  and  Craighill. 

Thomas  Wilsone,  Appellant — J.  Camrte  TJiomson^ 

AGAINST 

John  Harvey,  George  Ritchie,  and  George  Watt  Tatlob, 

Respondents — Orr. 

Salmon  Fishing — Possession  op  Salmon  during  Close  Time — 
Poaching — Statute  31  and  32,  Vict.  c.  123,  sec.  21  (Salmon 
Fisheries  (Scotland)  Act,  1868) — Fishing  with  Net — Fishing 
with  Rod. — The  2 1st  section  of  the  Salmon  Fisheries  (Scotland) 
Act,  1868,  which  prohibits  the  having  salmon  in  possession 
between  the  commencement  of  the  latest  and  the  termination  of 
earliest  annual  close  time  which  is  in  force  for  any  district^  applies 
to  that  period  during  which  all  the  rivers  within  the  limits.of  the 
Act  are  closed,  and  no  conviction  therefore  can  be  obtained  under 
it  so  long  as  any  of  these  rivers  are  open. 

Question  whether  it  ap})lies  to  the  period  during  which  net  fishing 
is  illegal,  but  rod  fishing  is  allowed. 

1884.         This  was  an  Appeal  at  the  instance  of   Thomas 

NoTTo.     Wilsone,  Clerk  to  the  District  Board  of  the  District  of 

\,  ^^    the   river  Dee,  against   a  judgment  of  acquittal  pro- 

CHW^    nounced  by  one  of  the  Sheriff-substitutes  for  Aberdeen 

High  Court,  (J-  Dovc  Wilsou,  Advocatc),  upon  a  complaint  which 

^I^ '—.  set  forth  that  John   Harvey,  George   Ritchie,  and 

Appeal.  Q^QgQjj  Watt  Taylor,  labourcrs  in  Aberdeen,  *  have  all 
and  each  of  them  been  guilty  actors  or  act  and  part  of 
an  offence  within  the  meaning  of  The  Salmon  Fisheries 
(Scotland)  Act,  1868,  and  in  particular  of  the  21st 
section  of  the  said  last-mentioned  Act'  ^ 

In  so  far  as  during  part  of  the  time  between  the  hours  of  six 
o'clock  and  eight  o'clock  of  the  morning  of  Tuesday  the  2th  day  of 
September  1884,  in  or  near  Langstane  Place,  in  Aberdeen,  &c.,  the 
said  John  Harvey,  George  Ritchie,  and  George  Watt  Taylor,  all 
and  each  of  them,  or  one  or  more  of  them,  had  in  their  possession, 
or  in  the  possession  of  one  or  more  of  them,  eighty-five  salmon,  sea 
trout,  or  other  fish  of  the  salmon  kind,  taken  within  the  limits  of 

*  See  foot-note,  p.  520. 
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the  said  last-mentioned  Act,  between  the  commencement   of  the      188'4. 
latest  and  the  termination  of  the  earliest  annual  close  time  in  force      xoTto. 
ai  ike  time  /or  the  said  district  of  the  river  Dee^  whereby  the  said     Wilsone 
John  Harvey,   George  Kitchie,   and   George  Watt  Taylor,   all  and  Harvey  and 
each  of  them,  or  one  or  more  of  them,  are  or  is  liable  to  a  penalty 
not  exceeding  £5,  and  to  a  further  penalty  not  exceeding  £2  for  ^^y  j^* 

every  salmon,  sea  trout,  or  other  fish  of  the  salmon  kind  in  their 

possession,  or  in  the  possession  of  one  or  more  of  them,  as* afore-  PP^* 
said,  and  to  forfeiture  of  said  salmon,  sea  trout,  or  other  fish  of  the 
salmon  kind,  and  of  a  net  found  in  their  possession,  or  in  the  pos- 
session of  one  or  more  of  them,  at  the  time  libelled  :  [There  was 
then  libelled  one  previous  conviction  under  the  Act  9  Greorge  IV., 
c.  39,  against  John  Harvey,  and  three  previous  convictions  under 
the  Salmon  Fisheries  (Scotland)  Act,  1868,  against  George  Watt 
Taylor,  and  the  complaint  fui-ther  set  forth]  and  that  by  the  33d 
section  of  the  said  last-mentioned  Act  he  the  said  George  Watt 
Taylor  is,  subject  to  your  Lordship's  discretion,  liable  on  conviction 
lor  a  t^iird  or  subsequent  offence,  under  the  Salmon  Fisheries  (Scot- 
land) Acts,  in  the  greatest  amount  of  penalty  that  can  be  imposed 
by  said  Acts,  and  to  forfeiture  of  any  net  found  in  his  possession  ; 
as  also  the  said  John  Harvey,  George  Kitchie,  and  George  Watt 
Taylor,  all  and  each  of  them,  or  one  or  more  of  them,  are  or  is 
liable  in  terms  of  the  38th  section  of  the  said  Salmon  Fishenes 
(Scotland)  Act,  1868,  in  the  expenses  of  this  complaint  and  proce- 
lure  to  follow  hereon. 

In  the  Case  on  Appeal,  after  nai-rating  the  complaint,  it 
vas  stated  that — 

'  The  respondent,  George  Watt  Taylor,  failed  to  appear,  and  on 
ibe  oomplainer's  motion  the  case,  as  against  him,  was  adjourned  to 
t4ih  October  1884,  and  that* 

:;lie  question  of  law  submitted  for  the  opinion  of  the 
Bigh  Court  was,  Whether  the  respondents,  from  the  facts 
iet  forth  and  proved,  can  be  convicted  of  the  offence 

Libelled 

It  was  further  stated  in  the  Case  by  the  Sheriff — 

The  respondents  John  Harvey  and  George  Kitchie  appeared  and 
pled  not  gnilty.  I  found  it  proved  as  matter  of  fact,  by  the  evi- 
dence of  two  witnesses,  that  on  the  9th  day  of  September  1884,  the 
occasion  libelled,  the  three  respondents  were  in,  or  seen  iu,  Langstane 
Tlace,  in  the  city  of  Aberdeen,  together.  That  on  their  observing 
one  of  the  witnesses,  an  inspector  of  fishings,  the  respondent  George 
Watt  Taylor  left  the  two  other  respondents,  and  ran  up  another 
sti-eet.     That  he  was  pursued,  and  dropped  a  bag,  which  was  taken 
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19BL      pawiciifm  of  br  tlie  witncjse%  and  loiiiid  to  f'!***^^  ci^ktj-five 
y^  ;^      troQt.     Thau  in  the  pcwMBirion  of  tiie  other  rufMndents  a  net  ai  an 
^^'"^'■^     ilkcs^  meih  wa«  foond,  vith  vhicfa  I  entertained  no  doalii  that  tlie 
UtfT«Tflod  fifh  bad  been  eao^t. 

^ The  cireiioiKtanees  shewed  that  the  three  aocaeed  were  acting  in 

^^  ^^1?^  eotDmon,  and  that  the  fish  and  nee  were  in  the  joint  poBseoBion  of 

. all  of  theuL 

^^^^^^^^  The  previooB  oonTiction  of  a  breach  of  the  fialmon  fiahenea  Act, 

9  Gea  IV^  c.  39,  aa  libelled  agiinat  the  respondent  John  Harrej, 
vaa  proved. 

It  waa  clear  that  the  fish  had  been  cau^t  within  the  limits  of 
the  Act  libelled,  but  not  proved  bj  the  comj^ainer  when  or  in  what 
district  the  fiah  had  been  taken. 

On  the  other  hand,  no  pro<^  was  addnoed  by  the  respcmdents  to 
shew  that  the  fiiih  had  been  caught  bj  rod  and  line,  or  in  anj  l^al 
manner. 

I  found,  from  the  Salmon  Fisheries  (Scotland)  Act,  1868, 
Schedule  C,  that  the  annual  close  time  for  the  district  of  the  river 
Dee  commences  on  the  27  th  day  of  August  in  each  year,  and  ter- 
minates on  the  10th  day  of  February  following,  and  that  subsequent 
to  the  commenoement  and  prior  to  the  termination  of  the  annual 
close  time,  viz.,  from  the  27th  day  of  August  to  the  31st  day  of 
October,  both  days  inclusive,  in  each  year,  it  is  lawful  to  fish  for  and 
take  salmon  with  rod  and  line,  in  terms  of  the  Salmon  Fisheries 
(Scotland)  Act,  1862,  sections  6  and  8. 

On  these  facts,  and  on  the  provisions  of  the  Acts  of  Parliament, 
I,  on  the  10th  day  of  October  1884,  found  the  respondents  John 
Harvey  and  George  Kitchie  not  guilty  of  the  offence  libelled, 
therefore  assoilzied  them  from  the  complaint,  found  them  entitled 
to  128.  6d«  of  expenses,  for  which  sum  decerned  against  the 
com  plainer.^ 

1  Statute  31  and  32  Vic.,  a  123  (The  Sabnon  Fisheries  (Scotland) 
Act,  1868). 

Sect.  2 1 .  — 'Any  person  who  shall  buy,  sell,  or  expose  for  sale,  or  have 
in  his  possession  any  salmon  taken  within  the  limits  of  this  Act  be- 
tween the  commencement  of  the  latest  and  the  termination  of  the  earliest 
annual  close  time  which  is  in  force  at  the  time  for  any  district,  shall 
be  liable  to  a  penalty  not  exceeding  £5,  and  to  a  fui*ther  penalty 
not  exceeding  £2  for  every  salmon  so  bought,  sold,  or  exposed  for 
sale  or  in  his  possession,  and  any  salmon  so  bought,  sold,  or  exposed 
for  sale  or  in  his  possession  shall  be  forfeited ;  and  the  burden  of 
proving  that  any  such  salmon  was  caught  beyond  the  limits  of  this 
Act  shall  lie  on  the  person  selling  or  exposing  the  same  for  sale,  or 
having  the  same  in  his  possession.' 
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J.  CoMRiE  Thomson  for  the  appellant. — We  contend     1884. 
hat  there  ought  to  have  been  a  conviction  in  this  case.     noTto. 
lie  Sheriff  has  decided  it  upon  the  case  of  Blair  v.       \. "® 
shepherd,  Perth,  April  12,  1871,  Couper,  vol.  ii.,  p.  28.  ^^l^^ 
Jut  here  the  respondents  were  acting  in  common,  and  Hi^h  court^ 
lad  in  theii'  possession  an  illegal  net  with  which  there      ^^'  ^^ 
VBA  no  doubt  the  fish  had  been  taken  within  the  annual    -^pp®^- 
lose  time  for  fishing  with  net  and  coble,  but  during  the 
xtended  time  within  which  it  is  legal  to  fish  with  rod 
.nd  line  within  the  district  of  the  river  Dee,  viz.,  between 
he  27th  of  August  and  the  31st  of  October. 

Lord  Young. — And  the  question  is,  whether  that 
)eriod  is,  or  is  not  annual  close  time  within  the  mean- 
Qg  of  this  penal  section,  section  21. 

J.  CJoMRiE  Thomson  for  the  appellant — And  where 
Iso  the  Sheriff  has  found  it  proved  that  the  fish  were 
aught  with  a  net  of  an  illegal  mesh.  We  contend  that 
here  is  only  one  close  time  fixed  by  the  statute,  viz., 
he  close  time  for  net  fishing  between  27th  August  and 
0th  February.  The  expression,  '  annual  close  time '  in 
he  statute  is  used  only  with  reference  to  net  fishing. 
Lnd  the  extended  period  within  which  rod  fishing  is 
llowed,  is  referred  to  in  the  statute  as  a  privilege  and 
3  treated  as  an  extension  of  time,  and  an  exception  to 
he  enactments  regarding  close  time.  The  idea  in  the 
tatute  is,  that  as  matter  of  gain  there  shall  be  an 
unual  close  time  of  a  fixed  duration,  and  that  as  a 
oatter  of  recreation  there  shall  be  a  period  within  that 
lose  time  which  shall  form  an  exception  to  it ;  and  this 
riew  is  favoured  by  the  enactment  in  section  7  of  the 
kdmon  Fisheries  (Scotland)  Act,  1862,  which  declares 
Jiat  '  the  annual  close  time  for  every  district  shall  con- 
tinue for  168  days.'  If  the  Sheriff's  view  be  correct 
there  wiU  be  two  annual  close  times  for  the  district  of 
the  river  Dee,  only  one  of  which  will  continue  for  that 
period,  and  the  annual  close  times  within  different  dis- 
tricts will  vary  in  extent.     Stevenson  v.  M'Levy,  High 

curt,  21st  Feb.  1879,  Couper,  vol.  iv.,  p.  196. 
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1884.         Lord  Young. — Why  were  the  respondents  not  tried 

N^o.     for  poaching  ? 

wiuone        J  Qq^j^jjj  Thomson  foF  the  appellant. — Because  pro- 

^^hir^*^  bably  there  would  have  been  some  difficulty  in  proving 
High  Court,  whcrc  the  fish  were  actually  caught. 
^^^'  ^^'        Lord  Young. — What  construction  do  you  put  upon 
^PP**^     the  expression  in  section  21    of  the  statute  of  1868, 
*have  in  his  possession  any  salmon  taken  within  the: 
limits  of  this  Act  between  the  commencement  of  thfe 
latest  and  the  termination  of  the  earliest  annual  cloof^ 
time  which  is  in  force  at  the  time ^br  any  district.*     If 
you  maint/ain  that  there  are  not  two  close  times,  one  for 
nets  and  another  for  rod  and  line,  to  what  do  the  words 
*  latest '  and  *  earliest '  refer  ? 

The  Lord  Justice-Clerk. — I  rather  think  that  these 
words  refer  to  the  annual  close  time  in  the  diflFerent 
districts  in  Scotland,  and  to  the  fact  that  the  close  times 
for  net  and  coble  fishing  are  not  the  same  in  all  the 
districts,  some  being  earlier  and  some  later. 

Lord  Young. — Then  if  the  view  of  the  Lord  Justice- 
Clerk  is  correct  as  to  the  proper  reading  of  the  section 
— and  I  think  it  is,  as  I  see  by  referring  to  Schedule  C, 
of  the  Act  of  1868  that  there  are  several  of  the  rivers 
in  Scotland  where  the  net  and  coble  close  time  had  not 
commenced  on  9th  September,  the  date  here  libelled — 
then  no  complaint  charging  a  contravention  of  section 
21  on  that  date  was  possible. 

J.  Comrie  Thomson  for  the  appellant. — With  thatof 
fact  before  me,  and  in  respect  of  the  indication  of  you^^ 
Lordship's  views  as  to  the  reading  of  section  21,  I  sha^^ 
not  pursue  my  argument  further,  although  I  must  poic:^/ 
out  that  this  was  not  the  ground  upon  which  the  Sheriif 
decided  the  case. 

Orr  for  the  respondent  was  not  called  upon. 

The  Lord  Justice-Clerk.— This  is  a  question  of 
very  wide  application  and  of  very  great  importance,  and 
for  my  part,  before  deciding  it,  I  should  have  liked  to 
be  quite  certain  that  we  had   had   the   advantage  o{ 
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having  heanl  all  the  argument  that  could  be  oflfered  on     1884. 
both  sides  as  to  the  construction  of  the  21st  section  of     n^o. 
the  Salmon  Fisheries  Act  of  1868,  before  we  decided  it.       T"** 
My  impression,  however,  certainly  is  that  the  section     ilthii^"* 
can  only  take  eflfect  at  a  time  when  fish  could  not  be  High  court, 

lawfully  caught  by  net  and  coble  within  the  limits  of ''^'  ^^'  . 

the  Act — viz.,  in  any  of  the  districts  of  Scotland.  Other-  ^pp*^ 
wise  the  clause  would  be  unworkable ;  for  if  it  was 
necessary  to  prove  that  the  salmon  was  caught  within 
a  particular  district,  that  could  never  be  done  in  a  satis- 
factory manner.  I  think,  therefore,  that  it  is  quite  clear 
that  the  words,  *  between  the  commencement  of  the 
Latest  annual  close  time,'  *in  force  for  the  time  for  any 
dlistrict,'  means  the  commencement  of  the  annual  close 
bime  in  the  latest  district  in  the  country  :  and  that, 
bherefore,  possession  'during  close  time'  means  posses- 
sion after  close  time  has  begun  in  every  district  in 
Scotland. 

The  question  might  be  raised  as  to  whether  there 
might  be  legal  possession  of  salmon  between  the  begin- 
ciing  of  the  net  close  time  and  the  end  of  the  extended 
open  time  for  rod-fishing,  and  upon  whom  rested  the 
burden  of  proving  the  manner  in  which  the  fish  was 
t;aken,  but  resting  our  judgment,  as  we  do,  on  the  above 
<3onsiderations  it  is  unnecessary  to  decide  these  questions. 
I  am  for  dismissing  the  appeal. 

Lord  Young. — I  am  of  the  same  opinion.     Indeed, 
Mr  Thomson,  very  properly  acquiescing  in  our  view  of 
"the  law,  leaves  us  no  alternative  than  to  dismiss  the 
appeal     The  case  is  as  your  Lordship  has  said,  one  of 
interest  and  importance,  but  I  should  not  myself  consider 
it  attended  with  much  doubt  when  it  comes  to  be  under- 
stood.    These  men  were  found  in  the  possession  of  a 
number  of  salmon  in  Aberdeen,  and  a  net,  with  w^hich 
no  doubt  the  fish  had  been  taken  in  the  waters  of  the 
Dee  or  the  Don  in  the  neighbourhood ;  and  it  is  plain 
that  they  were  poachers  fishing  successfully  for  salmon 
in   the  close  time.     It  is  explained  that  they  were  not 
VOL.  V.  2  m 
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1884.  prosecuted  for  that  offenee,  of  which  they  were  undoubt- 
nTTo.  edly  guilty,  because  possibly  or  probably  there  might 
\,  "**  have  beeu  some  diflSculty  in  ascertaining  the  exact  place 
otw"  where  the  fish  were  taken.  But  the  important  observa- 
Hi^h  Court,  tiou  is  that  they  were  undoubtedly  guilty  of  the  otfence 
^^'  ^^'  of  fishing  during  the  annual  close  time  of  the  Aberdeen 
AppoaL  (Jistrict.  But,  as  I  have  said,  they  were  not  prosecuted 
for  that  offence,  but  under  clause  21  of  the  Salmon 
Fisheries  Act  of  1868,  which  applies  to  the  mere 
possession,  equally  by  a  fishmonger  who  has  fish  in  his 
shop,  or  a  private  person  having  it  in  his  house. 
That  is  a  very  special  and  severe  clause,  and  it  puts 
pei'sons  on  their  guard,  not  against  taking  fish,  but 
against  having  them  in  their  possession  at  a  period 
when  fresh  fish  of  that  kind  cannot  be  lawfully  in 
possession  in  Scotland.  If  that  be  so,  then  a  person 
is  not  guilty  under  the  statute  if  he  has  salmon  in 
his  shop  or  larder,  as  the  case  may  be,  at  a  period 
when  fish  of  the  kind  may  be  lawfully  caught  in  any 
place  in  Scotland.  It  is  open  time  for  taking  them, 
and  I  am  individually  of  opinion  that  this  construction 
applies  to  the  latest  open  time,  or  before  the  commence- 
ment of  the  latest  close  time,  not  only  in  any  district  in 
Scotland,  but  to  any  mode  of  taking  the  fish,  the 
possession  of  which  is  questioned.  I  need  not  ask  or 
prove  how  they  were  taken.  I  may  lawfully,  so  far  as 
this  clause  is  concerned,  have  the  fish,  when  they  may  ^ 
be  lawfully  caught  by  rod.  I  need  not  enquire  before^ 
buying  a  fish  whether  it  was  caught  by  rod  or  net,  whe^^ 
fish  of  that  kind  in  its  fresh  state  may  l>e  lawfiilL 
possessed.  It  is  not  for  me  to  prove  how  it  was  caugl^t 
I  think  therefore  that  the  clause  applies  to  the  latest 
period  of  close  time  not  only  with  reference  to  space  or 
territory  in  Scotland,  but  also  the  mode  of  taking  the 
fish.  This  is,  however,  only  my  own  individual  opinion, 
and  it  is  not  necessary  for  the  Court  in  this  case  to  decide 
the  point,  though  I  should  be  prepai-ed  to  decide  tbe 
case  conformably  with  the  Sheriff's  view  on  that  poiut 
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Not  that  I  think  for  a  moment  that  these  men  were  not     1884. 
poachers,  but  the  same  legal  construction  would  have     n^o. 
applied  to  any  gentleman  in  Aberdeen  having  salmon  in       ^^^^ 
his  larder ;  and  if  the  opposite  construction  was  sound     other^"^ 
he  would  have  been  guilty  unless  he  proved  that  the  fish  High  court, 
had  been  caught  by  rod.  _!Il_J_ 

Lord  Craiohill. — I  am  entirely  of  the  same  opinion,  -^pp®^- 
I  think  that  the  interpretation  suggested  by  your  Lord- 
ships of  the  21st  section  of  the  Act  is  the  true  one. 
The  appellant  has,  I  think,  no  alternative  but  to  abandon 
his  appeal,  as  there  is  no  ground  for  it  His  case  fails. 
Whatever  may  be  said  as  to  rod-fishing,  there  is  no  doubt 
bhat  it  was  necessary  that  the  prosecutor  should  set  forth 
in  his  complaint  and  prove  that  on  9th  September,  the 
Sate  libelled,  there  was  no  open  time  on  any  of  the 
rivers  within  the  limits  of  the  statute.  But  that  he 
iould  not  have  proved  because  he  could  not  prove  an 
.mpossibility. 

That  is,  I  think,  enough  for  the  dismissal  of  the  case. 
[  may  add  that  I  have  no  clear  and  decided  opinion  on 
bhc  second  question  enlarged  on  by  Lord  Young.  I  am, 
however,  inclined  to  think,  although  I  should  desire  to 
hear  more  upon  the  subject  from  the  bar  if  we  were  to 
decide  it,  that  the  grounds  of  the  Sheriff-substitute's 
ludgment  are  not  well-founded.  If  the  defence  were  set 
up  that  those  fish  had  been  taken  by  rod  during  the 
extension  of  time  given  for  that  purpose  by  the  statute, 
it  would,  I  should  say,  be  reasonable  to  find  that  that 
was  matter  of  defence.  If  that  defence  was  taken 
and  established,  good  and  well,  if  it  was  not  taken 
or  not  established,  then  the  case  of  the  prosecutor 
would  be  established.  But  that  is  a  mere  impres- 
sion, for  I  have  formed  no  distinct  opinion  on  the 
subject. 

The  following  was  the  Interlocutor  : — 
*  Edinburgh,    I2th   November    1884. —  Having   con- 
sidered  this   case,    and   heard  counsel  for  the  parties, 
Dismiss  the  appeal,  and  decern  :  Find  the  respondents 
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1884.     eutitled  to  expenses,  which  modify  to  five  guineas ;  for 
No.  70.     which,  and  one  guinea  as  the  dues  of  extmct,  decern 
\..  ^^    against  the  appellant.' 

Harvoy  and 
Q^^*^*^-  Apcnt  fi.r  tho  Appellant -John  Kkix,  W.S. 

Hi^hOmrt, 
Nov.  13. 


Appeal. 


No.  71. 
Stuart 

r. 
Murray. 

Hififh  Court, 
ov.  13. 


luri 


Appeal. 


Present, 

The  Lord  Justice-Clerk. 

Lords  Young  and  Cratghill. 

Robert  Laidlaw  Stuart,  Api)ellant — A.  G.  Murray. 

AGAINST 

Robert  Murray,  Respondent — Dickson. 

Poaching — Statute  2  and  3  Will.  IV.,  c.  68  (Day  Trespass  Act) 
— Statute  43  and  44  Vic,  c.  47  (Ground  Game  Act) — Persojt 
Authorised  to  Shoot  Rabbits. — A  person  who  had  been  in?ited 
by  letter  by  a  farmer  to  stay  with  him  for  a  week  and  shoot 
rabbits  was  charged  with  an  offence  under  the  Day  PoachiDg 
Act  as  having  been  upon  the  lands  of  the  farm  without  leave 
from  the  proprietor,  in  pursuit  of  game.  The  complaint  did  not 
set  forth  anything  as  to  the  terms  of  the  lease,  nor  was  it  put  in 
evidence,  and  the  accused  was  acquitted  by  the  Sheriff.  An 
appeal  from  his  judgment  was  dismissed,  the  Lord  Justice-Clerk 
and  Lord  Young  being  of  opinion  that  the  accused  was  duly 
authorised  at  common  law  to  kill  rabbits,  and  was  also  a  penoD 
who  might  be  authorised,  and  had  been  duly  authorised,  by  tbe 
tenant  imder  the  provisions  of  the  Ground  Game  Act  to  kiU 
rabbits,  Lord  Craighill  concurring,  but  solely  on  the  ground  that 
there  was  nothing  in  the  complaint  or  the  evidence  to  indicate 
that  the  tenant's  common  law  right  to  kill  rabbits  himself  or 
allow  othei*s  to  do  so  had  been  excluded  by  the  lease. 

This  was  an  appeal  upon  a  Ciise  stated  at  the  instance 
of  the  Procurator-fiscal  of  Midlothian,  Robert  Laiduw 
Stuart,  against  a  judgment  of  acquittal  pronounced  in 
the  Sheriflf-Court  at  Edinburgh,  upon  a  complaint  at  his 
instance  against  Robert  Murray,  waiter,  Longstone 
Inn,  Colinton,  which  charged  a  contravention  of  section  I 
of  the  Day  Trespass  Act,  by  being  in  search  or  pursuit 
of  rabbits  upon  the  farm  of  Oatslie,  on  the  estate  of 
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[)ryden,  in  the  parish  of  Lass  wade,  without  leave  of  the  18S4. 
)roprietor.  Sir  Simon  Macdonald  Lockhart,  of  which  n^i. 
arm  Robert  Buchan  was  tenant.  The  complaint  did  ^*^ 
lot  set  forth  or  make  any  reference  to  the  terms  of  the  "™^' 
ease,  and  it  was  not  produced.  ^iJ^Pia*' 

The  Case  stated  that  the  tenant,  Buchan,  invited  a  ^pp^aL 
riend,  the  respondent,  Robert  Murray,  to  stay  with  him 
I  these  terms : — '  Dear  Mr  Murray, — As  I  promised  you 
>ine  time  ago  a  day  at  the  rabbits,  I  shall  be  glad  to 
we  your  company  next  week,  and  don't  come  to  run 
^ay  in  a  day.  Stay  all  the  week  and  see  how  many 
>u  can  shoot' 

Murray  went  on  2d  September,  three  days  after 
ceiviug  the  invitation,  and  on  the  forenoon  of  the  3d, 
liile  in  a  turnip  field  upon  the  farm,  was  stopped  in 
a  shooting  by  a  policeman,  to  whom  he  gave  up  his  gun. 
[urray  had  taken  out  a  gun  licence  on  2d  September. 

He  was  thereafter  charged  in  the  SherijQf-Court  on  the 
30ve  complaint,  and  the  Sheriff  (Rutherfurd)  'found 
lat  the  alleged  contravention  of  the  statute  2  and  3 
iTin.,  c.  68,  was  not  proven,  and  he  therefore  assoilzied 
le  respondent.' 

The  following  were  the  questions  of  law  stated  in  the 
ase  on  appeal  for  the  Procurator-fiscal : — '  (l)  Whether 
le  complaint  was  relevant  or  not?  (2)  Whether  the 
'^pondent  was  a  member  of  the  household  of  Buchan, 
le  tenant  of  Oatslie,  resident  on  the  land  in  his  occupa- 
on,  and  duly  authorised  by  him,  in  writing,  to  kill 
round  game  with  firearms,  within  the  meaning  of  the 
Ground  Game  Act,  1880,  43  and  44  Vic,  c.  47  ?'     (3) 

*  Statute  43  and  44  Vic,  c.  47  (The  Ground  Game  Act). 

Section  1 . — '  £very  occupier  of  land  shall  have  as  incident  to  and 
iseparable  from  his  occupaticm  of  the  laud,  the  right  to  kill  and 
ike  ground  game  thereon,  concurrently  with  any  other  person  who 
laj  be  entitled  to  kill  and  take  ground  game  on  the  same  land  : 
'rovided  that  the  right  conferred  on  the  occupier  by  this  section 
lall  bo  subject  to  the  following  limitations.' 

Subsection  1. — '  The  occupier  shall  kill   and  take  ground  game 
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1884.     Whether  the  respondent  did  or  did  not  commit  a  trespass 
nITti.     within  the  meaning  of  the  statute  2  and  3  Will.  IV., 

Stuart        _     /?o  9» 
P.  C.   DO  f 

^^"™^'        A.  Graham  Murray,  for  the  appellant. — The  com- 
"ifovPls!!^  plaint  was  here  quite  relevant.     It  is  not  necessary,  since 

^pp<jai.     the  passing  of  the  Ground  Game  Act,  to  allege  in  such 
a  complaint,  that  the  respondent  was  not  the  occupier  of 
the  land,  or  that  he  had  not  the  permission  of  the  occu- 
pier.     The   complainer    need   not,    by   the   averment, 
exclude  everybody  who  cannot  be  a  trespasser.     The 
object  of  the  appeal  is  not  to  obtain  a  reversal  of    the 
judgment  of  acquittal  by  the  Sheriff,  but  to  obtain  the 
opinion  of  the  Court  upon  the  second  and  third  ques- 
tions in  the  case.     The  important  question  raised  is, 
whether  the  respondent  was  excused  fi-om  the  enactment 
in   the  Day  Trespass  Act    by  the  alleged    permission 
contained   in   the   invitation   which   was    founded   on. 
Whether  the  occupier  of  the  land,  the  farmer,  had  power 
to  give  the  permission  relied  on.   We  contend  he  had  not. 
The  Lord  Justice-Clerk. — How  do  you  say  this  man 
was  a  trespasser  ? 

Graham  Murray,  for  the  appellant. — The  respondent 
here  was  not  a  member  of  the  tenant's  household,  and 
did  not  Ijelong  to  tlie  privileged  persons  to  whom,  in 
terms  of  the  Ground  Game  Act,  1880  (43  and  44  Vic, 
c.  47,  sec.  1),  peimission  could  be  given.  Under  tha 
Act  the  tenant  had  power  himself  to  shoot  the  ground:^ 
game,  but  his  right  to  authorise  others  to  do  so  is  liraite:?!.^ 
l)y  the  Act  to  *  members  of  his  household  resident  on  tl:^(> 

only   by    himself    or    by    persons    duly   authorised     by    him    in 
writing. 

*  (a.)  The  occupier  himself  and  one  other  peruon  authorised  in 
wilting  l)y  such  occupier  shall  be  the  only  pei*son8  entitled  under 
this  Act  to  kill  ground  game  with  firearms ; 

*  (b.)  No  person  shall  be  authorised  by  the  occupier  to  kill  or  take 
ground  game,  except  membci's  of  his  hoiisehold  resident  on  the  land 
in  his  occupation,  persons  in  his  ordinary  service  on  such  land,  and 
any  one  other  j)ei*son  honn  fide  employed  by  him  for  reward  in  the 
taking  or  destruction  of  ground  f^mc* 
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land  in  his  occupation  ;  persons  in  his  ordinary  service  1884. 

on  such  land,  and  any  one  other  person  bona  Jide  em-  noTi. 
ployed  by  him  for  reward,  in  the  taking  and  destruction        v. 

of  ground  game.'     The  respondent  here  did  not  come  ^"*^' 


under  any  of  these  descriptions  of  persons.  ifov.  13/* 

Lord  Young. — At  common  law,  and  apart  from  con- ""  Appeal 
tract  or  reservation  of  any  kind,  a  farmer  has  power  to 
shoot  rabbits,  and  I  would  hold  that  he  is  entitled  to 
invite  his  fnends  to  do  so  also. 

Graham  Murray,  for  the  appellant. — The  law  on  this 
flatter  is  contained  in  the  Ground  Game  Act  and  the 
Day  Trespass  Act,  and  the  cases  which  have  been  de- 
c^ided.  In  the  case  of  James  v.  ITie  Earl  of  Fife^ 
JHigh  Court,  Jan.  28,  1879,  Couper,  vol.  iv.,  p.  321, 
it  was  held  that  a  son  who  assisted  his  father,  the  tenant, 
5n  the  management  of  the  farm,  became  a  trespasser  on 
iis  father's  farm  when  he  went  in  pursuit  of  game. 
ZFurther,  I  am  prepared  to  produce  the  lease  under  which 
'the  occupier  possessed,  and  show  that  he  had  no  right 
to  give  leave  to  any  one. 

Lord  Young. — We  cannot  reverse  the  judgment  of  the 
Sherifl',  on  the  footing  that  the  contract  between  the  parties 
was  not  laid  before  him.  The  respondent  was  quite  entitled 
to  kill  rabbits  with  the  consent  and  authority  of  the  tenant, 
whose  authority  to  give  that  consent  was  not  disproved. 
Graham  Murray,  for  the  appellant. — The  purpose  of 
the  Ground  Game  Act  was  to  enable  occupiers  of  land,  by 
killing  ground  game,  to  protect  themselves  from  injury  and 
loss,  and  was  not  to  extend  their  privileges ;  on  the  con- 
trary, the  statute  forces  the  rights  of  proprietors  in  regard 
to  ground  game.  The  respondent  was  not  a  member  of  the 
farmer's  household,  or  a  resident  on  the  farm  in  the  sense  of 
the  statute. '  The  word  '  resident'  is  used  in  the  statute  as 
meaning  ordinary  resident.  The  occupier  s  power  to  give 
authority  to  kill  is  measured  by  being  limited  to  the  pri- 
vileged classes  specified  in  the  statute,  and  to  *  one  other 
jKjrson  bona  jide  employed  for  hire.'  He  is  not  allowed 
to  give  leave  to  any  one,  and  even  the  person  from 
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1884.     among  the  privileged  classes,  who  is  authorised,  must 

NoTti.     have,  in  terms  of  the  Act,  a  written  permission  in  his 

V.        possession,  otherwise  he  is  not  to  be  deemed  to  be  an 

__!!^^  authorised  person.     I  ask  the  Court  to  find  that  the 

^ovPiaL*'  respondent  was  not  a  member  of  the  tenant  s  household, 

^ppgaL    resident  on  the  land  in  the  occupation  of  the  latter,  and 

duly  authorised  by  him  in  writing  to  kill  ground  game 

within  the  meaning  of  the  Ground  Game  Act. 

Dickson,  for  the  respondent.  —  Both  at  common 
law  and  by  statute,  the  respondent  had  a  perfect 
right  to  kill  ground  game  on  the  land  in  question. 
The  case  contains  no  statement  that  there  was  any 
reservation  of  the  ground  game  by  the  landlord  in 
the  tenant's  lease,  or  that  there  was  any  contract  in  the 
matter.  The  respondent  was  therefore  duly  authorised. 
The  invitation  was  also  a  sufficient  written  authority,  in 
terms  of  the  statute,  and  the  respondent  was  at  the 
time  libelled  a  member  of  the  tenant's  household  resident 
on  the  land,  in  the  sense  of  the  Ground  Game  Act.  It 
is  also  admitted  that  Smith  the  constable,  who  charged 
the  respondent  with  being  a  trespasser,  and  asked  to  see 
his  written  permission,  had  no  concurrent  right  to  take 
and  kill  ground  game,  and  was  not  authorised  to  make 
the  demand  (43  and  44  Vie,  c.  47,  Ground  Game  Act, 
1880,  section  i.,  subsection  c).  The  appellant  cannot, 
therefore,  found  upon  the  allegation  that  no  written  per- 
mission was  produced  by  the  respondent.  There  was  no 
failure  to  produce  a  written  permission.  Besides,  it  is 
well  settled  at  common  law  that  apart  from  contract  or 
reservation,  there  is  no  obligation  on  the  part  of  a  tenant 
to  abstain  from  shooting  rabbits.  And  when  the  right 
to  shoot  rabbits  has  not  been  reserved,  the  tenant  has 
right  to  give  permission  to  shoot  them  to  anyone  he 
pleases.  M'Adam  v.  Kennedy  Lawrie,  High  Court, 
1st  March  1876,  Couper,  vol.  iii.,  p.  223 —opinion  of 
Lord  Young;  Colder  v.  Robertson^  High  Court,  6th 
Nov.  1868,  Couper,  vol.  iv.,  p.  131  ;  Lawrie  w.M'Arthu7\ 
High  Court,  29th  October  1880,  Couper,  vol.  iv.,  p.  346. 
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This  is  an  a  fortiori  case  to  all  these   cases.     There  1884. 

si*as  in  none  of  them  express  authority  to  do  the  act  noTi. 

x>in plained  of.     This  is  not  the  case  of  a  person  who  is  ». 

awfully  upon  the  land  for  one  purpose,  proceeding  to  *^™^^' 


lo  the  unlawful  act  of  going  in  pursuit  of  game.  It  is  ^^^^iH'' 
:he  case  of  a  person  who  is  on  the  land  with  a  special  Appeal 
mthority  to  do  the  very  act  he  is  charged  with.  There 
ras  no  reservation  of  the  ground  game  proved.  The 
enant  was,  therefore,  quite  entitled  to  give  the  authority  ; 
nd  even  supposing  that  he  had  no  right  to  give  it,  that 
ould  not  bring  the  case  up  to  one  of  trespass.  In  no 
lew,  therefore,  could  the  respondent  here  be  held  to  be 

trespasser.  But  further,  we  contend  that  the  com- 
[aint  was  irrelevant  Now  that  we  have  got  the  Ground 
ame  Act,  such  complaints  should  not  only  negative 
ave  obtained  from  the  proprietor,  but  in  order  to  be 
levant,  must  aver  that  the  respondent  is  not  the  occu- 
ler  of  the  land  in  question,  and  is  not  a  person  who  luis 
sen  duly  authorised  by  the  occupier.  The  appeal 
light,  we  contend,  to  be  dismissed. 

The  Lord  Justice-Clerk. — In  this  case  the  appellant 
oe3  not  ask  us  to  reverse  the  judgment  of  acquittal 
ppealed  against,  and  find  the  respondent  guilty — and  I 
[link  he  is  very  well  advised  in  that  course  ;  but  it  is  said 
hat  the  appellant  desires  the  opinion  of  the  Court  upon 
he  second  question  stated  in  the  Case,  w^hich  is,  whether 
he  accused  person  was  a  member  of  the  household  of 
he  tenant-farmer  resident  on  land  in  his  occupation, 
»nd  duly  authorised  by  him  to  kill  rabbits  under  the 
jFOund  Game  Act?  And  that  raises  two  questions, 
he  first  being,  whether,  without  the  provisi(jn  of  the 
jr round  Game  Act,  there  is  room  for  suggesting  that 
/here  has  l)een  a  trespass  committed  within  the  mciining 
)f  the  Day  Trespass  Act?  and  second,  whether  the 
mthority  here  given  by  the  tenant  was  a  sufficient 
withority,  in  terms  of  the  Ground  Game  Act,  to  confer 
upon  the  respondent  a  right  to  shoot  rabbits  ?  In  regard 
to  the  first  of  these  questions  raised,  much  discussion  has 
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1884.     taken  place,  and  a  good  deal  of  subtlety  expended  to 
NoTri.     determine  whether  a  man  who  is  otherwise  entitled  to 
be  on  the  ground  of  the  farm  by  the  consent  of  the 
tenant,  and  must  be  so  in  pursuit  of  his  business,  could 


Stuairt 

V. 

Murray. 


ifov.  13. '  trespass  when,  without  the  knowledge  of  the  tenant,  he 
Appeal,  went  in  pursuit  of  game.  More  than  once  I  have  ex- 
pressed doubt  on  the  question,  but  it  has  been  deliber- 
ately considered  and  decided,  and  since  then  I  have  not 
felt  myself  at  liberty  to  act  on  those  doubts.  But  here 
the  circumstances  were  somewhat  different  from  those 
under  which  it  has  as  yet  arisen,  even  without  the  assist- 
ance of  the  Ground  Game  Act.  This  is  the  case  of  a 
tenant  specially  inviting  his  friend  the  respondent  to 
come  on  the  land  and  stay  with  him  for  the  special 
purpose  of  shooting  rabbits.  Now  that  being  so,  I  have 
a  strong  impression  that  if  the  persons  prosecuted  in  the 
cases  which  have  been  cited  to  us  could  have  presented 
such  a  case  as  this,  a  different  decision  would  have  been 
arrived  at.  But  be  that  as  it  may,  I  am  not  prepared  to 
alter  these  judgments  on  such  a  distinction  as  that.  I 
think  the  distinction  between  leave  given  and  tacit 
acquiescence  makes  a  different  ground  of  judgment. 
But  I  am  clearly  of  opinion  that  under  the  Hares  and 
Rabbits  Act  the  tenant  is  entitled  to  ask  a  friend  to  come 
and  reside  with  him  for  a  time  and  shoot  rabbits  with 
him  :  and  if  he  comes  he  was  resident  with  the  tenant 
for  the  time  ;  and  the  Act  does  not  specify  whether  the 
residence  is  to  be  temporary  or  permanent.  No  better 
test  of  the  responsibility  and  respectability  of  the  person 
who  is  to  shoot  could  be  desired  than  that  the  farmer 
asks  him  to  come  and  live  in  family  with  him.  That  is 
what  the  act  desires  ;  in  short,  in  my  opinion,  he  was  a 
person  resident  on  the  farm  in  the  sense  of  the  Act. 
Therefore  I  am  not  inclined  to  give  any  weight  at  all  to 
this  prosecution,  and  am  for  dismissing  the  appeal. 

Lord  Young. — That  is  my  opinion  also,  and  I  concur 
in  all  the  grounds  stated  by  your  Lordship.  I  think  it  is 
sufficient  for  the  decision  of  the  case  that  there  is  no 
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ontract  averred  or  established  which  would  interfere     1884. 
ritli   the   common-law   right   of  the   tenant   to   shoot     NoTl 
ibbits  or  give  that  right  to  any  person  he  pleased.     In        «. 
lat  view,  which  I  think  is  a  sound  odc,  there  is  no  — 1^!!^L- 
ceasion  for  appealing  to  the  provisions  of  the  Ground  ^^tPml** 
amc  Act  at  all  Appeal 

And  with  reference  to  that  Act  I  may  observe  that  T 
^ubt  the  relevancy  of  this  complaint  although  I  don't 
link  it  necessary  to  decide  the  question. — T  mean  that 

doubt  whether  it  is  sufficient  to  set  forth  that  the 
espass  was  trespass  simply  as  being  without  leave  of 
le  proprietor,  and  to  convict  of  trespass  simply  by 
3gativing  the  leave  of  the  proprietor  without  anything 
jing  proved  with  reference  to  the  tenant's  right ;  for  I 
link  that  there  may  be  presence  on  the  land  and  in 
iirsuit  of  rabbits  without  leave  of  the  proprietor,  and 
3t  that  there  may  be  no  trespass  under  the  Act.  But  I 
Eive  no  doubt  whatever  that  since  as  before  the  passing 
f  the  Ground  Game  Act,  that  tenants  are  entitled  to 
estroy  rabbits,  either  by  themselves  or  by  others  with 
ermission  from  them  :  and  there  is  no  doubt  that  the 
3nant  in  this  case  had  permission  to  kill  rabbits. 

But  although  it  is  not  strictly  necessary  for  the 
ecision  of  the  case,  it  is  reasonable  that  we  should  give 
n  answer  to  the  second  question  put  to  us  in  the  case. 
t  has  been  argued,  and  having  an  opinion  upon  it  I 
hink  we  should  state  it     I  ngrce  with  your  Lordsliip. 

don't  think  there  should  be  any  excessive  strictness  in 
letermining  to  whom  fanners  may  give  leave  to  kill 
abbits  and  ground  game  generally.  The  Act  Siiys,  *  No 
icrson  shall  be  autliorised  by  the  occupier  to  kill  or  take 
ground  game,  except  members  of  his  household  resi- 
lent  on  the  land  in  his  occupation,'  or  ccrtiiin  other 
>er8ons  with  whom  we  have  nothing  to  do  here.  I 
hink  a  visitor  may  very  well  be  a  member  of  a  man  s 
lousehold,  and  resident  in  his  house  in  the  sense  of  the 
itatut<».  To  what  length  the  visit  must  extend  I  should 
K»t  like  to  define,  nor  is  it  neccssiuy.     But  1  think  that 
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!^^     %   lEACb    "Bio   wi*    ior.^7    ifeif    inTiiicti  for  & 


nr;Ir:5=tf5  ifK  ar=:  to  go  to--^  Ist^Q  of  =aviig  iLii  A  TLsi*:«r  k 
^i^rX"  li^^  to  gr:t  If^ve  at  alL  I  think  he  boat  hare  it.  If  a 
f^irm^r  ir^vi^is  ?.i=  neph-^Tr  for  a  Tear  i:*"  ax  m-^ndis  %x 
hXiH  months  wouW  that  do  ?  or  if  he  ask^i  a  =ch»»lfeIlow 
of  hb  ^^b'.^  to  •tav  with  him  for  hi^  holi-iaTs,  woald  the 
lad  iiot  be  fairly  a  member  of  his  familv  '  resident  in  his 
hoa%'?  It  ii  ja«t  with  reference  to  these  sort  of 
qnef^tioD.^  that  I  should  not  be  disposed  to  deal  strictly, 
zsmvoMiyL  always  that  there  is  hona  fides  in  the  matter. 
Therefore  in  this  matter  really  of  criminal  law,  I  should 
hold  that  the  invitation  to  stay,  and  the  pennission  to 
hhrxit  ral>bit8,  was  a  good  defence  against  a  criminal 
charge^  and  I  should  answer  the  second  question  as  your 
Lorrlship  has  done. 

Lord  Cbaighilu — I  also  think  that  the  appeal  should 
be  dismissed,  and  simply  on  the  ground  that  there  is 
nothing  set  forth  in  the  Case  to  interfere  with  the  opera- 
tion of  the  common  law.  The  tenant  had  a  right  at 
common  law  to  shoot  rabbits,  and  to  communicate  that 
right.  No  contract  has  been  averred,  and  it  is  not  ex- 
cluded by  any  title  produced.  I  reserve  my  opinion  on 
the  second  question  raised  in  the  case  until  the  question 
occurs. 

The  following  was  the  Interlocutor  : — 
*  Edinburgh,  13th  November  1884. — Having  con- 
sidered this  case,  and  heard  counsel  for  the  parties,  Dis- 
miss the  appeal,  affirm  the  determination  of  the  inferior 
Judge,  and  decern  :  Find  the  respondent  entitled  to 
expenscjs,  wliich  modify  to  five  guineas  ;  for  which,  and 
one  guinea  as  the  dues  of  extract,  decern  against  the 
a.])pellant/ 

Aj^ont  for  tho  Appellant— George  M.  Wood,  S.S.C. 
Aj^eiit  for  tho  Respondont— Peter  Mortson,  S.S.C. 
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Present. 
The  Lord  Justice-Clerk. 
Lords  Youno  and  Craig  hill. 
Ann  Ross  or  Kay,  ApiHjUant — Barter. 

AGAINST 

Andrew  Gemmell,  Respondent — Darling, 

REACH  op  Certificate — Grocer,  Licensed,  entertaining  Friends 
— Statute  25  and  26  Vic,  a  35,  sec.  2  (Public-Houses 
Amendment  (Scotland)  Act,  1862). — A  person  holding  a  grocer's 
certificate  was  convicted  of  a  breach  of  it,  in  so  far  as  she  had 
trafficked  in  or  given  a  pint  of  ale  to  each  of  two  persoDS  named 
to  be  consumed  on  her  premises.  It  was  proved  that  she  had 
*  gratnitonsly  given  the  ale  by  way  of  a  treat '  to  the  two  per- 
sons named  in  the  kitchen  behind  her  shop,  between  ten  and 
eleven  p.m. 
^Beld  that  she  had  not  *  given '  the  ale  to  be  consumed  on  the  pre- 
mises in  the  sense  of  the  Public-Houses  Acts  Amendment  Act^ 
1862,  and  conviction  therefore  quashed. 

This  was  an  appeal  upon  a  Case  stated  at  the  instance  i884. 

^f  Ann  Ross  or  Kay,  who  held  a  grocer  s  certificate  for  n^2. 

^he  sale  of  exciseable  liquors  in  her  shop  in  Cockenzie,  ^^ 

Xiot  to  be  consumed  on  the  premises,  against  a  conviction  ^™™®"- 


^ind  sentence  pronounced  in  the  Justice  of  Peace  Court  at  "jfov!"  i3^' 
Haddington,  upon  a  complaint  at  the  instance  of  the  re-     .      |  " 
spondent,  the  Procurator  fiscal,  charging  a  contraven- 
tion of  the  certificate  held  by  her  in  virtue  of  The  Public- 
Houses  Acts  Amendments  (Scotland)  Act,  1862,  in  so 
far  as  on  the  date  libelled  she  *  did  traffic  in  or  give  ex- 
ciseable liquors  to  be  drunk  or  consumed  on  her  premises 
in  Cockenzie,  inasmuch  as  she  did  traffic  in  or  give  a 
pint  of  ale  to  each  of  the  following  persons,'  &c.,  &c.,  '  to 
be  drunk  or  consumed  within  tlie  kitclien   of  her  said 
premises,  a  shop  in  the  parish  of  Tranent  and  county  of 
Haddington,  although  the  certificate  in  her  favour  only 
allows  her  to  supply  excisciible  liquors  to  be  consumed 
elsewhere/ 

The  Case  stated  that  it  was  proved  in  evidence  that  the  *  Fisher- 
man's Walk,'  a  holiday  in  Cockenzie,  was  held  on  the  day  libelled. 
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1884.  the  19th   of  September;   that  on  that  day  the  licensed   premises 

jjjQ  72L  were  in  charge  of  Robert  Kay,  son  of  the  appellant — she  being  in 

K*y  Edinburgh ;  that  about  six  p.m.  of  the  said  day  he  invited  Marshall 

Gemmell.  and  Flockhart  into  the  premises  to  have  something  to  drink ;  that 

Hifirh  Court  ^^^^  ^^^  ^^^  ^"^^^  enter,  but  agreed  to  do  so  later ;  and  that  in  the 
Nov.  13.  kitchen  behind,  and  immediately  communicating  with,  the  shop, 
Appeal  between  ten  and  eleven  at  night,  the  said  Robert  Kay  gave  each  of 
them  a  pint  of  ale,  which  he  took  out  of  the  shop  to  them,  and 
which  they  drunk  or  consumed  in  the  kitchen ;  and  that  he  did  not 
exact  any  money  from  them  for  the  ale,  the  giving  of  it  being  a 
treat  to  the  men.  It  was  also  proved  that  when  the  constables 
went  into  the  kitchen  and  found  the  men  there,  two  or  three 
bottles  were  standing  on  the  tables  uncorked.  The  shop  was  open 
at  the  time  the  men  got  the  liquor  in  the  kitchen,  they  having 
entered  the  kitchen  through  the  shop.  The  Justices,  on  the 
evidence,  convicted  the  appellant  *of  the  contravention  charged,' 
and  adjudged  her  to  pay  the  sum  of  ten  shillings  of  penalty,  with 
eight  shillings  and  sixpence  of  expenses,  and  in  default  of  payment, 
within  fourteen  days,  to  be  imprisoned  for  seven  days. 

The  questions  of  law  for  the  opinion  of  the  High 
Court  were  : — 

Whether  the  charge,  as  laid,  was  relevant  ? 

Whether  the  appellant,  having  gratuitously  given  a 
pint  of  ale  to  each  of  the  men  in  question,  by  way  of  a 
treat,  in  the  kitchen  behind  the  shop  (it  being  part  of 
the  licensed  premises),  to  be  drunk  or  consumed  there, 
did  so  *give'  ale  to  be  drunk  or  consumed  on  the 
licensed  premises  in  the  sense  contemplated  by  the 
statute  and  the  certificate,  and  did  thereby  commit  a 
breach  thereof? 

Whether  the  conviction  as  stated  was  in  proper  form  ? 

Baxter,  for  the  appellant,  contended. — This  is  an 
alternative  charge  of  selling  or  giving,  and  the  con- 
viction is  general  —  of  the  contravention  charged: 
Second,  this  was  a  case  of  private  hospitality,  and 
did  not  amount  to  a  breach  of  certificate.  It  had 
already  been  decided  in  the  cases  of  publicans  and 
hotelkeepers  that  where  they  treated  their  friends 
gratuitously  after  hours  that  was  not  to  be  held  a 
contravention.  Smith  v.  Stirling,  High  Court,  Mar. 
6,  1878,  Coupcr,  vol.  iv.,  p.  13  ;  Gemmell  v.  Flett,  High 
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iourt,  Oct.   27,  1882,  X.  R,  Jus.  Ccos.,  p.   17,  Coupcr,     1884. 
ol.  v.,  p.  150  ;  Hogarth  v.  M'Dougall,  High   Court,     n^2. 
fov.    6,    1878,    Couper,   vol.    iv.,    p.    128 ;    Boyd   v. 
f'Jannet,  High  Court,  21st  May   1879,  Couper,   vol. 


Kay 

r. 

Gemmoll. 


7.,  p.  239.  ^, 


High  Court, 


ov.  VS. 


Darling,  for  the  respondent. — While  we  must  guard  Appeal. 
gainst  invading  the  sanctity  of  private  life,  there  is  no 
roof  in  the  case  that  the  species  facti  amounted  to  a 
Lse  of  private  hospitality.  The  case  is  quite  distinguish- 
>le  from  the  cases  cited,  especially  from  the  case  of 
tirling,  where  there  was  a  distinct  finding  that  the 
erson  charged  was  giving  a  private  party.  In  this 
ase  it  is  not  even  stated  that  the  men  were  friends  of 
he  grocer  or  her  son. 

Lord  Young. — I  think  this  case  is  really  governed  by 
^hat  we  have  already  decided  in  the  case  of  the 
mblican  in  Smith  v.  Stirling.  All  the  considerations 
^iich  led  to  that  judgment  are  present  here,  and  every- 
liag  that  was  important  in  the  respondent's  argument 
'  the  present  case  occurred  there  also,  as  they  were 
a-tcd  very  clearly  and  powerfully  by  Lord  Craighill,  in 
^  opinion  in  that  case.  But  the  majority  of  the 
>virt  thought  that  the  statutory  regulations  as  to  the 
*^ificate  applied  to  the  trader,  not  in  his  private  but  in 
^  trading  capacity,  and  that  he  could  no  more  reason- 
*yy  be  restrained  from  giving  exciseable  liquor  to  his 
^^xids  than  he  could  be  from  giving  them  to  himself 
^tiliin  his  own  premises.  So  here,  in  the  case  of  the 
^cer,  I  think,  though  he  is  to  be  restrained  from  sell- 
g  or  giving,  as  a  grocer  dealing  in  those  articles,  any 
^^iseable  commodity  to  be  consumed  on  the  premises, 
•t,  puimiing  the  analogy  of  the  publican,  he  is  under  no 
^£ibility  as  to  himself  taking  liquor  on  his  own 
'finises,  or  giving  it  to  members  of  his  family  or 
"tablishment,  or  to  his  friends  to  be  consumed  there. 
^  may  dine  or  lunch  in  his  kitchen  or  back-shop, 
^Ongh  that  is  part  of  his  licensed  premises,  without 
'^iisgressing  any  rule  of  the  statute.     He  is  not  tliere 
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1884.  acting  in  a  capacity  in  which  he  can  commit  any  offence 

Na72.  against  the  conditions  of  his  license.     Of  course  if  there 

^^  be   any  dexterous   avoiding   of  the   provisions   of  the 

Gemmeii.  gt^ty^-g^  according  to  their  true  moaning,  under  the  cover 


"^NovP^s!*'  of  hospitality,  or  anything  of  that  sort,  we  should 
~  ~j  certainly  not  interfere  witli  the  conviction  :  but  it  is  for 
the  Magistrates  to  detect  that,  and  I  assume  it  generally 
will  be  detected.  Such  cases  may  occur,  and  when 
they  do  they  are  quite  proper  cases  for  conviction.  But 
I  assume  that  the  present  case  is  a  case  of  bona  Jide 
treating  on  the  part  of  the  grocer  s  son,  a  thing  no  more 
to  be  restrained  than  the  grocer  himself  is  to  be 
restrained  from  lunching  or  dining  on  his  own  premises. 
Only  guarding  myself  by  saying  that  I  do  not  under- 
stand that  the  Magistrates  have  here  indicated  that  there 
existed  anything  whatever  of  the  nature  of  a  device  or 
contrivance  for  eluding  the  statute,  I  am  for  setting 
this  conviction  aside. 

Lord  Craighill. — I  am  of  the  same  opinion,  because 
I  think  the  decision  of  this  case  must  be  governed  by 
that  in  the  case  of  Smith  v.  Stirling.  The  principle 
recognised  there  was  that  the  case  was  outside  the 
restrictions  imposed  as  conditions  of  the  certificate, 
because  what  was  done  was  done  not  in  the  way  of 
trade  at  all,  but  by  a  person  who,  though  a  publican, 
was  acting  as  though  he  were  not  a  person  who  held  a 
license  at  all,  and  might  have  been  done  by  one  who  did 
not  hold  a  license  or  trade  in  liquor. 

The  Lord  Justice-Clerk. — I  concur. 

The  following  was  the  Interlocutor  : — 

^  Edinburgh^  VSth  November  1884. — Having  con- 
sidered this  case  and  heard  counsel  for  the  parties, 
Sustain  the  appeal,  reverse  the  determination  of  the 
Justices,  and  decern  :  Find  the  appellant  entitled  to 
expenses,  which  modify  to  five  guineas ;  for  which,  and 
one  guinea  as  the  dues  of  extract,  decern  against  the 
respondent.' 

Agents  for  the  Appellant — Messrs  Brown  &  Patrick. 
Aijent  for  the  Respondent — W.  Elliot  Armstrong,  S.S.C. 
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Present, 

Lords  Touno,  Craighill,  and  Adam. 

James  Alston  Dykes,  Appellant — The  Lord  Advocate  {Balfour) 

and  Goudie, 

AGAINST 

William  Dixon  (Limited),  Respondents — J.  P.  B.  Robertson  and 

Jamieson. 

^^PPBAL,  Ck>MPETENCY  OP QUESTION  OP  FaCT STATUTE  38tH  ViC, 

a  1 7,  shots.  23  and  39  (The  Explosives  Act,  1875) — Statute  44th 
AND  45th  Vict.,  a  33,  sect.  6  (Summary  Jurisdiction  (Scotland) 
Act,  1881) — Explosives — Explosive  Stores,  Due  Precautions 
to  Guard. — The  occupiers  of  a  licensed  store  for  mixed  explosives, 
who  had  folly  complied  with  all  the  structural  requirements  in  the 
Explosives  Act,  1875,  to  prevent  accidents  and  the  access  of  un- 
anthorised  persons,  having  been  charged  upon  a  complaint  before 
the  Sheriff  with  a  contravention  of  sections  23  and  39  of  the  Act, 
in  so  far  as  they  had  failed,  during  a  period  specified,  to  take  all 
due  precaution  for  preventing  unauthorised  persons  having  access 
to  said  store,  and  particularly  to  provide  a  guard  for  preventing 
such  persons  from  having  access  thereto,  inconsequence  of  which  the 
store  was  entered  on  three  specified  occasions,  and  a  large  quantity 
of  dynamite  was  stolen,  the  Sheriff,  '  on  the  evidence,  held  that 
the  respondents  took  all  precautions  obligatory  or  considered 
practicable  at  the  time,'  and  found  the  charge  not  proven. 
The  Fiscal  appealed,  and  contended  that  the  Sheriff  had  fallen  into 
an  error  in  law  in  holding  that  the  occupier  of  a  store  which  had 
been  proved  to  be  structurally  insufficient  to  prevent  successful 
invasion  by  violence,  had,  in  terms  of  the  Act,  taken  all  due 
precaution,  where  no  provision  was  made  for  guarding  the  same. 

Held  that  there  was  no  question  of  law  raised  in  the  case,  and  the 
appeal  dismissed. 

Opinion,  That  the  duty  of  guarding  such  a  store,  which  has  been 

made   structurally  sufficient  to  the  satisfiiction  of   the  official 

inspector,  does  not  Ceill  upon  the  owner  or  occupier  of  the  store      1885. 

but  upon  the  police  rates.  NoTts. 

Dykos 

This  was  an  appeal  on  a  Case  stated  from  the  Sheriff  wm.'iMxon 
Oourt  at  Hamilton  (J.  B.  L.  Birnie,  Sheriff-substitute),  ^^^^- 
at  the  instance  of  James  Alston  Dykes,  the  Procurator-  ^*f^b?7.'^' 
fiscal,  against  a  judgment  of  acquittal  of  the  respondents,     ^i^^^i 

VOL.  V.  2  N 
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1885.  William  Dixon  (Limited),  incorporated  under  the  Com- 

N^3.  panies  Acts,  coal  and  iron  masters,  Carfin,  in  the  parish 

\.^  of  Bothwell  and  county  of  Lanark. 
(Limited).       The  Casc  statcd-  — 

High  Court,  This  is  a  cause  brought  in  this  Court,  on  the  5th  November  1884, 
_____  under  the  provisions  of  the  Summary  Jurisdiction  (Scotland)  Acts, 
Appeal.  1864  and  1881,  at  the  instance  of  the  appellant  against  the  re- 
spondents, the  complaint  in  which  sets  forth  that  the  respondents 
have  contravened  the  Act  of  Parliament  passed  in  the  thirty-eighth 
year  of  the  reign  of  Her  Majesty  Queen  Victoria,  chapter  seventeen, 
entituled  *The  Explosives  Act,  1875,'  in  so  far  as  they,  being  at 
the  date  hereinafter  libelled  occupiers  of  the  store  for  mixed  ex- 
plosives, situated  near  Carfin  aforesaid,  which  is  and  was  at  said 
date  licensed  by  the  Local  Authority  for  the  keeping  therein  of 
mixed  explosives,  under  Division  D,  in  virtue  of  the  Oi*der  in 
Council,  No.  6,  of  date  27th  November  1875,  and  it  being  enacted 
by  the  twenty-third  section  of  said  Act,  that 

*The  occupier  of  every  factory,  magazine,  store,  and  registered 
premises  for  gunpowder,  and  every  person  employed  in  or  about  the 
same,  shall  take  all  due  precaution  for  the  prevention  of  accidents 
by  fire  or  explosion  in  the  same,  and  for  preventing  unauthorised 
persons  having  access  to  the  factory,  magazine,  or  store,  or  to  the 
gunpowder  therein,  or  in  the  registered  premises,  and  shall  abstain 
from  any  act  whatever  which  tends  to  cause  fire  or  explosion,  and 
is  not  reasonably  necessary  for  the  purpose  of  the  work  in  such 
factory,  magazine,  store,  or  premises.  Any  breach  (by  any  act  or 
default)  of  this  section,  in  any  factory,  magazine,  store,  or  registered 
premises  shall  be  deemed  to  be  a  breach  of  the  general  rules  apply- 
ing thereto  ;'  and  it  being  farther  enacted  by  the  thirty-ninth  section 
that,  *  subject  to  the  provisions  hereafter  in  this  part  of  this  Act 
contained.  Part  1  of  this  Act  relating  to  gunpowder  shall  apply  to 
every  other  description  of  explosive  in  like  manner  as  if  those  pro- 
visions were  herein  re-enacted  with  the  substitution  of  that  descrip- 
tion of  explosive  for  gunpowder.'  Yet  nevertheless  during  the 
period  between  the  17th  day  of  April  1884,  and  the  26th  day  of 
July  1884,  during  which  period  the  said  store  was  used  for  the 
keeping  therein  of  gunpowder  and  dynamite,  the  said  respondents 
failed  to  take  all  due  precautions  for  preventing  unauthorised  persons 
having  access  to  the  said  store,  or  to  the  gunpowder  or  other  ex- 
plosives therein,  and  in  particular  failed  during  the  said  period  to 
have  a  person  or  persons  constantly  to  guard  the  said  store  for 
preventing  unauthorised  persons  having  access  thereto  or  to  the 
gunpowder  or  other  explosives  therein,  in  consequence  of  which 
failure  the  said  store,  which  had  previously,  on  or  about  the  1st  day 
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of  November  1870,  as  also  on  or  about  the  20th  day  of  August  1885. 
1882,  been  entered  by  unauthorised  persons,  by  whom  explosives  ^^^  73. 
were  stolen,  was,  on  or  about  the  night  of  the  24  th,  or  morning  of  Dykes 
the  25th  days  of  July  1884,  entered  by  unauthorised  persons,  by  Wm.  Dixon 

whom  a  quantity  of  dynamite,  amounting  to  seventy  lbs.  weight  or L 

thereby,  was  stolen,  whereby  the  respondents  are  liable  to  a  penalty  ^*|^^*^i*'^» 

not  exceeding  £1 0  ;  and  it  ci-avas  the  Sheriff  to  convict  them  of 

the  contravention,  and  to  adjudge  them  to  suffer  the  penalties  pro- 
vided  by  the  Act,  as  modified  by  section  6  of  the  Summary  Juris- 
diction (Scotland)  Act,  1881. 

The  respondents  stated  the  following  preliminary  objections — 
(1)  that  the  names  of  the  unauthorised  persons  said  to  have  entered 
the  store  are  not  specified,  and  (2)  irrelevancy  in  respect  that  there 
is  no  statutory  offence  set  forth. 

I  repelled  these  objections  and  allowed  a  proof,  and  the  following 
facts  were  proved  or  admitted. 

The  store  is  in  every  respect  constructed  as  required  by  the 
statute  and  Orders  in  Council.  It  is  built  of  brick,  divided  into  two 
apartments,  the  one  for  powder  and  the  other  for  dynamite,  and 
each  having  a  door  with  an  iron  plate  on  the  outside,  three  cross- 
bars on  the  inside  two  feet  six  inches  long,  six  inches  broad,  and  an 
inch  and  a  half  thick,  riveted  with  copper  nails,  and  an  iron  cross- 
bar covering  the  keyhole. 

It  is  surrounded  by  a  strong  palisade.  It  has  been  inspected  by 
an  inspector,  appointed  by  the  Local  Authority,  several  times  yearly 
since  1875,  and  the  present  inspector,  who  has  held  office  since 
1875,  can  suggest  no  mode  of  strengthening  it 

The  doors  were  strengthened  after  the  store  was  broken  into  in 
1 882,  and  the  insi)ector  says  Messrs  Dixon  were  at  all  times  anxious 
to  do  what  they  could  to  make  the  place  secure.  The  store  is 
distant  200  yards  from  any  occupied  house,  and  stands  on  a  road 
leading  to  a  pit  which  is  sometimes  worked  at  night,  and  to  the 
adjoining  farm.  It  has  been  three  times  broken  into — once  in 
November  1879,  when  dynamite  was  stolen  ;  once  in  August  1882, 
when  gunpowder  was  stolen;  and  again  in  July  this  year,  when 
dynamite  was  stolen.  It  was  officially  inspected  after  each  of  these 
occurrences,  and  every  suggestion  made  by  the  inspector  in  oi*der  to 
provide  for  its  further  security  was  at  once  given  effect  to  by  the 
respondents.  On  the  two  first  occasions  the  lock  was  forced,  and 
on  the  last  the  standard  of  the  door  was  forced.  On  none  of  the 
occasions  was  it  discovered  by  whom  the  depredation  had  been 
committed. 

The  respondents,  prior  to  the  present  complaint,  were  not  directed 
or  requested  to  have  a  guard.  There  is  no  guard  at  any  place 
where  explosives  are  kept  in  the  Wishaw  district,  within  which  the 
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1 885.      store  is  situated,  and  neither  the  inspector,  nor  Mr  Johnstone,  the 

No.  73.      manager  of  Messrs  Nobel's  Explosives  Company,  who  was  examined 

Dykes      £qj,  ^i^^  respondents,  is  aware  of  any  store  guarded  by  the  occupier. 

Wm.  Dixon  Mr  Johnstone  knows  two  instances — one  near  Cork,  and  the  other 

L_  near  Belfast — ^where  a  magazine  is  guarded  by  the  police,  but  in 

^•ew"^*  these  cases  the  expense  is  borne  by  the  police  rates.     There  are  in 

the  United  Kingdom   about   100   factories,    2500   magazines  and 

stores,  upwards  of  20,000  registered  premises,  all  licensed  under 
the  Explosives  Act,  and  also  a  number  of  persons  licensed  by  polioe 
certificate.  A  magazine  may  be  licensed  to  contain  any  quantity  of 
dynamite;  a  store  2000  lbs.;  registered  premises  either  15  or 
60  lbs. ;  and  police  certificates  entitle  the  holder  to  keep  10  lbs. 
Mr  Johnstone  estimates  the  cost  of  guarding  magazines  and  stores 
at  between  £300,000  and  £400,000,  but  does  not  distinguish 
between  gunpowder  or  dynamite  stores. 

The  following  documents  were  produced.  [Here  followed  list  of 
eight  documents.]  Which  documents  are  here  referred  to  and  held 
as  forming  part  of  this  ease. 

On  tho  evidence,  I  held  that  the  respondents  took  all  precautions 
obligatoiy  or  considered  practicable  at  the  time,  and  I  found  the 
comfdaint  Not  Proven,  and  assoilzied  the  respondents. 

The  questions  in  law  stated  for  the  opinion  of  the 
High  Court  of  Justiciary  were  : — 

Whether  tile  daid  complaint  is  relevant  ?  and  second, 
On  the  facts  proved,  were  the  respondents  guilty  of  the 
offences  charged  ? 

The  Lord  Advocate  (Balfour)  for  the  appellant. — 
The  question  here  is,  Whether,  where  it  appears  from  the 
facts,  that  the  structural  arrangements  of  a  store  for  ex- 
plosives are  insufficient  to  prevent  the  entry  of  thieves 
or  other  unauthorised  persons  by  violence,  there  arises 
in  terms  of  the  statute  a  legal  duty  on  the  owners  or 
occupiers  to  supply  a  watch  to  guard  the  store.  Under 
the  Explosives  Act,  1875,  provision  is  made  for  the 
keeping  and  protecting  of  explosives  in  three  kinds  of 
premises.  In  the  first  place,  in  factories  or  magazines, 
which  are  not  precisely  convertible  terms.  Secondly ^  in 
stores.  And  lastly ^  in  registered  premises.  The  present 
case  relates  to  a  store,  and  we  have  to  do  with  that  part 
of  the  statute,   commencing  with  section  15,  which  is 
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entituled  *  Consumer's  Stores  for  Gunpowder,  Licensing     1885. 
and  Regulation  of  Stores/ — it  being  kept  in  mind  always     nTTs. 
that  the  provisions  relating  to  gunpowder  are  by  section        v.^ 
39  declared  to  apply  to  every  other  explosive.     Stores  (Umited). 
may  be  licensed  to  contain  2000  lbs.  of  dynamite,  and  High  court, 

the  statute  contains  a  number  of  general  detailed  rules ^J-  *_ 

for  Ucensing  and  registering  of  them,  and  for  secur-  ^pp«^ 
ing  the  protection  of  the  building  and  the  safety  of  the 
public.  These  have  special  reference  to  the  particular  kind 
of  building,  but  they  are  followed  by  supplemental  pro- 
visions, commencing  with  section  23,  which  apply  indis- 
criminatelj  to  factories,  magazines,  stores,  and  registered 
premises  [reads].  Our  contention  is  that  the  owners  or 
occupiers  of  stores  are  bound  to  observe  not  only  the 
special  regulations  which  follow  clause  15,  but  the  supple- 
mental provisions  also.  And  more  particularly  that  it  is 
obligatory  upon  them  'to  take  all  due  precautions' for  pre- 
venting unauthorised  persons  having  access  to  the  store. 
These  supplemental  provisions  are  purposely  left,  in  very 
general  language,  to  cover  variations  of  time,  place,  and 
circumstances.  There  is  no  dispute  in  regard  to  the 
facts  of  the  case,  which  are  stated  by  the  SheriflF  as 
proved,  and  the  question  is,  Given  these  facts  as  proved, 
does  obligation  under  the  statute  result?  The  Sheriff 
states  in  the  Case  that  the  premises  have  been  thrice 
before  broken  into,  and  that  there  is  no  guard  placed 
upon  the  premises.  It  is  also  stated  that  the  inspector 
could  suggest  no  mode  of  strengthening  the  premises 
structurally ;  and  the  prosecutor  proceeded  upon  the 
assumption  that  the  store  is  structurally  perfect,  and 
contended  that  the  obligation  of  watching  arose  because 
of  the  store  having  been  in  fact  broken  into.  The  SheriflF 
found  that  the  complaint  was  relevant,  leaving  the  ques- 
tion whether  all  due  precautions  have  been  taken  to  be 
determined  upon  a  proof  of  time,  place,  and  circum- 
stances, and  following  such  proof,  he  has  held  that  the 
*  respondents  took  all  precautions  obligatory  or  considered 
practicable.*     We  contend  that  apart  from  the  question 
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1 885.     of  relevancy,  the  question  so  determined  was  a  question 
No.  73.     of  law. 

Tivlf  ftg 

V,  Lord  Young. — Then  do  you  maintain  the  proposition 

(Limited).   — that,  where  a  store  has  been  broken  into  once  or  twice. 
High  Court,  there  must  in  point  of  law  be  a  watch  ? 
—  -'  The  Lord- Advocate. — That  is  hardly  our  contention. 

^^  '  The  question  is  a  mixed  question  of  law  and  fact.  We 
say  that,  apart  from  the  facts,  there  is  under  the  statute 
an  obligation  to  watch,  the  owner  taking  his  chance  of 
the  consequences  of  not  watching.  And  secondly,  upon 
the  facts — though  not  as  part  of  the  facts — there  arose 
an  obligation  to  watch :  and  that  of  these  facts  the  most 
important  are,  first,  that  the  store  although  structurally 
perfect  had  been  found  not  sufficient  to  efifect  the  keep- 
ing out  of  unauthorised  persons,  and  second,  that  it  is 
therefore  a  store  to  which  the  provisions  in  section  23 
specially  apply.  It  is  a  store  in  reference  to  which  it 
has  been  proved  that  some  other  precaution  is  due  and 
necessary.  The  statute  in  using  the  words  *  all  due  pre- 
caution '  contemplated  the  arising  of  a  question  in  law ; 
and  the  Sheriff  in  deciding  that  the  respondents  *  took  all 
precautions  that  were  obligatory '  decided  a  question  of 
law.  The  statute  says — EstOy  that  the  store  is  struc- 
turally perfect,  and  it  be  conceded  that  it  has  been 
frequently  broken  into,  the  obligation  under  the  statute 
is  not  exhausted  by  such  structural  sufficiency,  all  due 
precaution  must  be  taken.  That  is  just  all  other  due 
precaution  must  be  taken,  and  the  only  additional  pre- 
caution that  can  be  said  to  be  due  and  necessary  in  the 
circumstances  being  the  usual  precaution  of  watching,  it 
was  the  duty,  we  contend,  of  this  company  to  provide  a 
watch.  The  question,  whether  any  particular  precaution 
is  due,  or  in  other  words,  obligatory,  is  a  question  de- 
pending upon  the  circumstances  of  each  case.  If  during 
certain  times  it  were  to  arise  that  unauthorised  persons 
were  obtaining  access  to  dynamite  'per  fas  et  nefas,  then 
it  must  be  confessed  that  a  duty  would  arise  of  providing 
some  further  precautions  than  structural  sufficiency.     If 
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the  case  had  been  one  where  the  overcomiDg  of  the     1885. 
structural  arrangements  could  not  have  been  anticipated     NiTys. 
such  duty  might  not  have  arisen,  but  the  fact  of  the       \,^ 
cxjcurrence  of  the  proved  previous  thefts  here  forewarned  (iSiiitedr 
the  respondents  of  the  insufficiency.     And  where  cir-  HighCo^ 

cumstances  have  shown  that  a  store  is  not  structurally !^'  ^: 

sufficient  to  keep  out  burglars,  the  statute,  we  contend,  ^pp®^ 
imposes  the  duty  of  taking  the  only  other  precaution 
likely  to  be  effective,  viz.,  that  of  watching.  No  pre- 
cautions are  by  the  statute,  we  contend,  legally  sufficient 
Tinless  they  are  in  fact  sufficient.  When  it  is  said,  as 
"the  Sheriff  here  says,  that  the  respondents'  store  is 
structurally  sufficient,  but  did  not  prevent  unauthorised 
interference,  that  nothing  more  could  be  suggested  and 
aiothing  more  was  done,  and  that  the  complaint  is 
not  proven,  and  the  respondents  are  therefore  innocent, 
lie  fell,  we  contend,  into  the  error  in  law  of  finding  that 
the  respondents  having  taken  all  structural  precautions 
that  were  necessary  or  possible,  the  statute  imposed  upon 
them  no  duty  of  taking  any  other  precaution. 

Lord  Young. — Your  argument  is  that  wherever  a 
store  structurally  perfect  is  once  broken  into,  that  gives 
rise  to  a  duty  of  watching,  that  being  the  only  precaution 
which  could  be  said  to  be  '  due  *  in  the  cu'cum  stances. 
Now  the  question  in  a  civil  case,  whether  a  thing  hjis 
beea  done  with  due  care — which  is  just  the  same  thiug 
— has  always  been  considered  a  question  for  the  Jury  as 
being  a  question  of  fact. 

The  Lord  Advocate. — True  ;  but  subject,  we  submit, 
to  the  direction  of  the  Judge  as  to  what  was  the  duty 
in  the  circumstances. 

Lord  Young. — And  if  this  had  been  a  Jury  trial  tlien 
what  do  you  say  should  have  Ijecn  the  direction  of  the 
Judge. 

The  Lord  Advocate.— He  ought  to  have  directed 
tliat  where  it  is  found  that  the  store  is  proved  not  to  be 
burglar  proof,  the  duty  of  taking  the  usual,  and  therefore 
obvious,  precaution  of  watchiug  arose.     Tluit  is  a  mixed 
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1885.     conclusion  of  law  and  fact,  and  as  law  enters  it  review 

Vo~73.     by  this  Court  is  not  shut  out. 

*.*         Lord  Young. — ^The  question  seems  to  resolve  into, 
(Limitedy.   whether  the  expense  of  watching  is  to  fall  upon  the  re- 
High  Court,  spondents  or  upon  the  rates. 

^^^'         The  Lord  Advocate. — That  is  so.     This  is  a  test  case 

Appeal  £^j.  ^YiQ  purpose  of  instructing  the  Sheriff  upon  the  law. 
And  our  contention  is,  that  the  taking  of  this  precaution 
is  necessary  for  the  safety  of  the  lieges,  and  being  an 
incident  of  the  making  use  of  dangerous  explosives  in 
business,  the  expense  may,  and  ought  justly  and  legally 
be  held  to  fall  upon  the  user  of  the  explosive.  Dyna- 
mite is  a  cheap  substance,  and  the  theft  of  it,  in  such 
quantity  as  can  generally  be  stolen,  involves  no  great 
loss ;  and  just  for  that  reason  little  care  is  apt  to  be 
taken  to  prevent  it  being  stolen.  If  it  had  been  valuable 
the  owners  would,  in  their  own  interest,  have  used  all  due 
precautions  to  prevent  its  loss  ;  but  as  it  is  cheap,  they 
are  not  assiduous  in  taking  care  of  it.  For  that  reason 
the  Legislature  has  said  to  the  user  of  explosives.  If 
you  take  all  proper  structural  precautions,  to  the  satisfac- 
tion of  the  inspector,  you  will  have  a  license ;  but  that 
is  not  sufficient,  we  provide  farther  that,  in  addition  to 
these,  you  are  to  be  bound  to  use  all  due  precautions  to 
prevent  the  access  of  unauthorised  persoDS.  If  you  do 
not  succeed  in  the  one  way,  you  must  do  it  in  another. 
The  Sheriff  has  found  it  sufficient  to  take  the  structural 
precautions  alone,  and  has  acquitted.  This  Court  ought, 
we  submit,  to  recall  the  judgment  and  answer  both 
questions  in  the  affirmative. 

J.  P.  B.  Robertson  and  Jamieson,  for  the  respond- 
ents.— ^We  contend  first,  that  there  was  here  no  relevant 
complaint.  The  Lord  Advocate's  contention  is  set  aside 
by  the  terms  of  the  statute.  The  statute  does  not  con- 
template, as  the  complaint  does,  that  the  absence  of 
persons  to  guard  the  store  is  a  neglect  of  the  due 
precautions  enjoined.  The  precautions  imposed 
upon  the   owners   of  stores  for  prevcntiDg   the   entry 
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of     unauthorised    persons    are    structural    precautions     18S5. 
only.  No.  73. 

Lord  Young. —What  interest  have  you  to  object  to        v,^ 
the   relevancy  of  the  complaint  ?     The  complaint  has  (Limited). 
l)een  found  relevant,  and  you  are  not  appealing.     You  Higb  court, 
«re  defending  a  judgment  competently  pronounced  upon  — !_!_J_ 
SL  relevant  complaint,  but  which  is  said  to  be  erroneous  in     ^pp®**- 
\sLW  in  an  appeal  by  the  prosecutor  against  that  judgment, 
^^irhich  is  a  judgment  acquitting  you. 

Jamieson,  for  the  respondents. — Then,  upon  the  other 
cjuestion  raised,  we  contend  that  the  judgment  appealed 
sigainst  is  a  judgment  upon  the  facts,  and  that  there  is 
:iio   question  of  law  for  this  Court  to  consider.      The 
cquestion  was,  whether  or  not  due  precautions  were  used, 
snd  the  Sheriff  has  held  it  proved  on  the  evidence,  that 
t:hc  respondents  did  take  all  precautions  obligatory,  or 
considered  practicable  at  the  time,  and  has  therefore 
acquitted.     The  statute  does  not,  we  contend,  impose 
the  duty  of  watching  on  the  owner  of  an  unwatched 
store  whenever  it  is  broken  into.     Such  a  contention  is 
not  borne  out  either  by  the  terms  of  the  statute  or  by 
the  Orders  in  Council.      These  have  all   reference  to 
structural  precautions,  and  there  is  not  a  word  in  them 
to  suggest  that  any  other  precautions  are  obligatory. 
The  Orders  in  Council,  particularly  Orders  V.  and  VI., 
contemplate,  with  reference  to  the  keeping  out  of  un- 
authorised persons,  structural  precautions  only.     There 
is  no  limit  in  the  Act  to  the  expression  due  precaution, 
and  the  question,  what  amounts  to  due  precaution,  is 
one  of  pure  fact.     The  statute  contemplates  that,  if  the 
structure  is  made  sufficient  to  the  satisfaction  of  the 
inspector,  the  owner  has  done  all  that  is  obligatory  or 
practicable  in  the  way  of  precautions  against  unauthorised 
entry ;  and  if  from  the  state  of  the  times,  or  other  cause, 
any  guarding  of  the  store  becomes  necessary,  that  is  a 
matter  of  poUce,  and  no  such  obligation  as  that  con- 
tended for  lies  upon  the  holder  of  a  license. 
At  advising — 
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1885.         Lord  Young. — I  must  say  that  this  has  appeared  to 

NaTs,     me,  from  the  time  I  have  read  the  Case,  to  be  a  very 

v.^     clear  matter,  and  I  cannot  regard  it  as  an  important 

(Lhiiitedr  Hiattcr,  the  only  question  being  the  practical  question, 

High  Court,  Whether  the  policemen  to  guard  these  premises  are  to  be 

^^   '     paid  by  the  occupier  of  the  premises  or  out  of  the  police 

Appeal     YQ^QQ     There  is  no  further  practical  question  than  that. 

There  are  numerous  such  stores  in  this  country  and  in 

Ireland,  and  where  the  public  authorities  are  of  opinion 

that  the  public  safety  requires  a  watch,  they,  in  the  only 

cases  in  which  a  watch  has  been  provided — have  paid 

for  it,  that  is  to  say,  the  police  rates  have  paid  for  the 

police  told  off  for  duty.     There  is  no  case  in  which  a 

watchman  has  been  provided   by  the   occupier  of  the 

premises.     That  is  stated  by  the  Sheriff;  and  on  my 

questioning  the  Lord  Advocate,  he  said  that  he  had  no 

reason  to  doubt  the  accuracy  of  the  Sheriff's  statement. 

It  appears,  in  point  of  fact,  that  these  premises  were 
thrice  broken  into  by  violence  applied  by  a  housebreaker 
at  night.  If  it  be  a  legal  proposition  that  the  owners  of 
such  premises  which  have  been  once  or  twice  broken  into 
shall  provide  a  guard — if  that  is  the  law  under  this 
statute,  then  the  Sheriff's  judgment  is  erroneous,  for  these 
premises  have  been  thrice  broken  into,  and  yet  no  watch 
has  been  provided.  It  is  very  obvious  that  that  proposi- 
tion could  not  be  maintained  without  going  a  step 
further,  and  holding  that  due  precautions  to  keep  people 
out  were  not  provided  anywhere  as  long  as  the  premises 
were  not  structurally  stronger  than  those  were — in  short, 
strong  enough  to  prevent  successful  invasion  by  violence. 
The  proposition  must  apply  to  all  such  cases,  and  must 
mean  that  in  point  of  law  there  must  be  a  watch ;  for 
the  fact  of  violence  having  been  successfully  applied 
only  shows  the  insufficiency  in  the  particular  case.  But 
the  insufficiency  existed  before  the  premises  were  put  to 
the  test,  and  exists  in  all  other  cases  where  the  premises 
are  not  stronger,  or  are  not  strong  enough  to  resist  the 
successful  application  of  violence  for  their  invasion.     I 
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cannot  assent  to  that  as  a  legal  proposition,  and  it  was  1885. 
hardly  maintained  to  us  that  by  the  law  of  Scotland  all  NaTs. 
j>remises  which  are  not  structurally  sufficient  to  resist       i.** 

/•!•  •  1  -1  i"i_  jjL  Wm.  Dixon 

successful  invasion   by  violence  must  be  guarded  by  a  (limitod). 

^^jvatchman.  High  court, 

Then  what  is  the  case  ?     The  prosecutor  represented     ^^^-  ^' 
tx>  the  Magistrate,  to  whom  the  statute  leaves  the  matter,     ^ppoai 
'fchat  the  respondents  here  had  not  provided  due  pre- 
oautions   against   the   access   of    unauthorised   persons. 
The   Magistrate,  judging  of  the  whole  evidence  before 
liim,  and  as  an  item,  and  a  material  item,  of  the  evidence 
fchat  the  premises  had  been  previously  invaded  by  house- 
l>reakiiig,  found  the  charge  not  proven  in  fact.     Another 
^Magistrate  might  have  arrived  at  a  diifcrent  conclusion 
on  the  same  evidence,  just  as  we  know  that  juries  arrive 
?xt  different  conclusions  on  exactly  similar  evidence, — in 
xio  cases  more  notably  than  in  cases  of  theft,  where  the 
xnost   common   of  all  offences  is  laid  before  the  jury. 
One  jury  will  convict  where  there  is  recent  possession  of 
the    stolen  goods   not   satisfactorily  explained,  or   not 
explained  at  all ;  another  jury  will  acquit.     But  all  that 
the  Judge  can  direct  them  is  that  that  is  evidence  for 
their  consideration  quite  sufficient  in  law  to  authorise 
them  to  convict  if  they  are  satisfied  with  it,  but  that  the 
question  whether  they  are  satisfied  with  it  is  a  question 
for  them,  and  not  a  question  of  law.     Therefore,  if  I  had 
been  trying  this  case  with  a  jury,  or  directing  the  Magis- 
trate who  was  trying  it,  I  should  have  said  to  them  or 
him  — *  Those  facts  which  have  been  proved  are  all  facts 
for    your    consideration,    bearing    upon    the    ultimate 
question  of  fact,  which  is  also,  for  your  consideration, 
namely   whether   all   due   precautions   were    taken    to 
prevent  the  invasion  of  these  premises  by  violence.     In 
three  instances  the  precautions  did  not  prove  sufficient ; 
violence  was  successfully  applied  to  the  premises,  and 
some  of  the  explosives  were  stolen.     That  is  for  your 
consideration — very  weighty  evidence,  which  may  justify 
a  finding  by  you  that  duo  precautions  were  not  taken, 
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1885.  if  that  should  be  your  view,  but  whether  that  is  to  be 
NaTs,  held  as  the  result  is  for  you  to  judge.'  And  the  verdict 
v.^  being  returned,  or  the  judgment  as  here,  I  cannot  see 
(^ted^  ^^^  there  is  any  error  in  point  of  law  involved,  and  I 
ffigh  Court,  ^ni  not  at  all  surprised  that  the  Magistrates  declined  to 
^^'  ^'  hold  that  the  respondents  had  failed  to  take  all  due  pre- 
AppeaL  cautious  whcu  it  is  not  shown  that  anybody  had  ever 
taken  more.  The  premises  were  admittedly  structurally 
sufficient,  kept  locked,  all  due  precautions  taken  against 
stragglers  getting  in,  people  under  sixteen  not  admitted, 
no  smoking,  no  matches — in  short,  all  the  precautions 
that  anybody  is  shown  ever  to  have  taken.  But  the 
public  authorities  announced  to  the  respondents  that 
there  should  be  a  policeman  to  guard  the  premises. 
The  respondents  decline  to  pay  for  that,  and  say,  *  You 
had  better  pay  that  yourselves,  as  you  do  elsewhere,' 
and  the  Magistrates  decline  to  hold  that  they  have  failed 
to  take  due  precautions  because  they  did  not  employ  and 
pay  a  policeman.  I  am  not  at  all  surprised  at  that 
conclusion,  but  it  is  sufficient  to  say  that  there  is  here 
no  error  in  law  tainting  the  judgment.  I  should  have 
been  very  far  from  saying  that  there  would  have  been 
any  error  in  law  tainting  the  judgment  if  the  Magistrate 
had  arrived  at  another  conclusion,  and  said — '  I  think 
that,  looking  at  what  has  happened  here,  you  ought  to 
provide  a  watchman.'  But  I  cannot  see  that  there  is 
any  law  there.  That  is  a  question  committed  to  the 
Magistrate.  I  should  like  to  put  this  other  illustration. 
In  the  Court  of  Session  we  have  a  very  familiar  statutory 
provision,  that  where  cases  are  tried  in  the  Sheriff  Court 
and  come  here  on  appeal,  we  are  to  pronounce  our  find- 
ings in  point  of  fact,  and  they  are  to  be  held  conclusive 
by  the  House  of  Lords.  If  in  such  a  case  we  had  found 
in  point  of  fact  that  all  precautions  which  had  ever  been 
known  had  been  taken  by  the  occupier  of  such  a  store — 
that  all  due  precautions  had  in  fact  been  taken — would 
it  be  held  to  be  an  error  in  law  that  we  had  pronounced 
that  to  be  sufficient  which  another  tribunal  thought  not 
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sufficient  Would  the  difference  be  held  to  be  upon  a  1885. 
legal  proposition  and  not  in  the  estimation  of  a  question  n^s. 
of  fact  ?     I  am  very  clearly  of  opinion  that  there  is  here        v.^ 

.•  01  n  "J        J*  W^m.  IMxoii 

no  question  01  law  tor  our  consideration.  (limited). 

There  is  an  error  in  the  Case  stating  that  the  relevancy  BMiCouit, 
of  the  complaint  was  for  our  consideration.     I  do  not  _  .®^*Jl_ 
doubt  the  relevancy  of  the  complaint,  but  I  do  not  think    ^pp®*^ 
that  is  a  question  for  our  consideration.     The  appellant 
was  the  prosecutor,  and  the  prosecutor  cannot  appeal 
against  a  judgment  finding  his  own  libel  relevant 

I  therefore  propose  that  we  should  dismiss  the  appeal 
with  expenses. 

Lord  Craighill. — On  first  looking  at  this  Case  I 
thought  it  might  be  said  that  in  one  view  of  the  matter 
a  question  of  law  was  involved,  but  on  further  considera- 
tion the  conclusion  to  which  I  have  come  is  that  our 
decision  should  be  in  favour  of  the  respondents — ^in  other 
words,  I  fail  to  see  that  the  provision  of  the  statute  is  to 
be  construed  in  the  way  for  which  the  Lord  Advocate 
has  contended.  I  have  come  to  the  conclusion  that,  as 
your  liOrdship  has  said,  there  is  not  a  question  of  law 
here  for  us  to  determine,  because  practically  the  question 
is  whether  all  due  precautions  were  taken — that  is  to  say, 
all  precautions  with  reference  to  the  circumstances  of 
this  particular  case — and  I  have  come  to  the  conclusion 
that  that  matter  is  a  matter  of  fact,  only  which  therefore 
it  was  for  the  Sheriff  and  is  not  for  us  to  decide. 

Lord  Adam. — If  the  appellant  could  have  maintained 
successfully  that  certain  precautions  had  not  been  taken 
which  had  been  proved  to  be  essential ;  if  he  could  have 
brought  the  case  up  to  that,  and  could  have  made  out  that, 
assuming  all  the  facts  proved,  yet  they  did  not  amount 
to  a  fulfilment  of  the  statutory  obligation,  I  could  have 
understood  that  as  a  question  of  law.  But  if  it  came  to 
be  a  question  of  what  is  due  and  reasonable  precaution, 
I  am  clear  that  that  is  a  question  of  fact  for  the  judge 
who  tries  the  case,  and  nothing  but  that  The  Sheriff 
has  found  that  all  due  precautions  were  taken,  and  that 
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1885.     being  a  question  of  fact  simply,  I  think  we  cannot  do 
No.  73.     otherwise  than  dismiss  the  appeal. 
V.  The  followinoj  was  the  Interlocutor : — 

■tTT__      THxOTl 

(Limited).  *  Edinburgh,  7th  February  1885. — Having  considered 
High  Court,  this  casc,  and  heard  counsel  for  the  parties,  Dismiss  the 
appeal,  affirm  the  determination  of  the  inferior  judges : 
Find  the  respondents  entitled  to  expenses,  which  modify 
to  seven  guineas ;  for  which,  and  one  guinea  as  the  dues 
of  extract,  decern  against  the  appellant.' 

Agent  for  the  Appellant— Charles  B.  Logan,  W.S. 
Agents  for  the  Respondents— W.  &  J.  Bubness,  W.S. 


Appeal. 


Present, 

Lords  Young,  Craighill,  and  Adam. 

Her  Majesty's  Advocate — R.  V.  Campbell,  A.-D. 

AGAINST 

Alexander  Gilruth  Fleming — Rhind  <md  Hay, 

Theft — Embezzlement — Appropriation  of  money  by  Factor — 
Theft  or  Embezzlement  by  Bank  Manager — Specification — 
Locus — Duty  of  Accounting — Witness — Relevancy. — An 
indictment  bore  that  *  you,'  the  panel,  *  having  received '  certain 
moneys  *  as  factor  and  on  behalf  of '  the  executrix  of  a  deceased 
bankrupt,  *  and  under  the  trust  and  duty  that  you  should  forth- 
with hand  over  the  same  to'  the  trustee  on  the  bankrupt's 
sequestrated  estate,  *  for  the  purpose  of  the  same  being  divided 
among  the  creditors  of  the  said  estate,  and  that  you  should  in  no 
event  appropriate  the  same  to  your  own  uses  and  purposes,'  did 
steal  the  sum  so  received. 

Held  that  as  the  possession  set  forth  was  lawful  possession,  with 
merely  liability  to  account,  there  was  no  relevant  charge  of  theft. 

An  indictment  bore  that  the  panel  having  acted  as  subfactor  for  an 
heritable  securities  association  from  March  1882  to  July  1883, 
and  having  at  various  dates  in  the  course  of  that  period  received 
from  tenants  of  the  association,  who  were  named,  *  sums  of 
money  amounting  to  £864,  10s.  5d.  sterling,  and  various  other 
sums,  being  rents  and  feu-duties  of  the '  properties  belonging  to 
the  association,  *  accruing  and  paid  during  the  period  * :  and 
further  it  being  the  panel's  duty  to  account  for  these  rents  and 
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fea-duties,  and  in  no  event  to  appropriate  them  or  any  part  of      1885. 

them  to  his  own  uses  and  purj)Oses,  did  *  on  several   or  one   or      jj    7, 

more  occasions  during  the  period  *  specified,  steal  the  sum  men-  Alox.  Gilruth 

tioned,  or  otherwise  did  embezzle  it.  . 1- 

-^eld  that  the  charges  of  theft  and  embezzlement  were  both  bad  for  Fe^^21^a'^ 

want  of   specification,  and  that  the   charge    of    theft  was   also    March  23. 

irrelevant,  as  the  possession  set  forth  was  lawful  possession,  with       Theft, 

merely  a  liability  to  account.  Tr^aad 

rhe   modus   of   a    charge  of   theft,  or  alternatively  of   embezzle-    Embeade- 

montk 
ment)  was  libelled  as  consisting  of  the  following  facts,  viz. : — 

That  the  panel,  who  was  unable  to  pay  his  debts,  and 
had  granted  a  trust  deed  for  behoof  of  his  creditors  in 
1879,  which  was  superseded  by  sequestration  of  his  estates 
in  1883,  promoted  a  banking  company  with  a  capital  of 
£10,000,000,  which  was  registered  under  the  Companies  Acts  in 
January  in  1881  ;  that  he  then,  without  finding  caution  for  his 
intromissions  and  the  faithful  discharge  of  his  office,  in  terms  of 
the  ai'ticles  of  asi>ociation,  entered  upon  office  and  acted  as  general 
manager  of  the  company  until  its  liquidation  in  July  1884. 
Further,  that  he  in  the  course  of  carrying  on  this  business  got 
into  his  custody  and  control  *  all  the  moneys  of  the  said  company, 
being  the  capital  of  the  said  company  in  so  far  as  paid  up,  and 
the  moneys  lodged  with  the  said  company  by  depositors,'  amount- 
ing in  all  to  £5000.  His  duty  to  apply  that  money  for  the 
best  interest  and  security  of  the  said  company,  and  in  no  event 
to  appropriate  it  to  his  own  use,  wjis  set  forth.  The  first  charge 
concluded  thus — You,  the  panel,  *  taking  advantage  of  your 
pOBition  as  general  manager  foresaid,  and  having  no  directors  of 
the  said  company  duly  appointed  to  control  or  supervise,  you  did 
at  various  times  between'  19th  January  1882  and  1st  September 
1884,  at  the  premises  of  the  company,  steal  the  sum  of  £2736. 
The  alternate  charge  proceeded  on  the  same  narrative,  and  was 
that  you,  the  ])anel,  did,  *  contrary  to  your  duty  and  in  breach  of 
your  trust  as  general  manager  foresaid,  and  out  of  the  ordinary 
course  of  banking  business,  take  to  youi-self  out  of  the  moneys 
in  your  custody  and  control  as  general  manager  foresaid, 
unsecured  and  improper  overdrafts  on  your  accounts  current  with 
the  said  comjyany,  numbered  respectively  1,  4,  5,  and  7,  the  said 
overdrafts  amounting  together'  to  the  sum  of  £2736,  and  did 
thus  embezzle  that  sum. 

Held  that  there  was  no  relevant  charge  either  of  theft  or 
embezzlement. 

Held,  upon  an  objection  to  a  charge  of  breach  of  trust  and  embezzle- 
ment, that  the  charge  sufficiently  specified  the  pei-son  to  whom 
the  panel  was  bound  to  account ;  also  that  the  locus  of  appropria- 


. -„e\\e»'  ^     „  ot  re8^**      tbe  8*^*        «r  \ft*»^^  tor  '•^°       a. 

--  la' ot^ '*rS '^«  ^Vb^^^T^  ^'''d^ 
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both  made  by  him  to  you  in  or  near  his  office  at  North  St  David      1885. 

Street^  Edinburgh,  the  first  being  a  payment  of  £5  in  cash,  made      NoTTi. 

by  him    to  you  on  or  about  4th  January   1881,  and  the  second  ^^SJ- ^?^"*^ 

being  a  payment  of  ^377,  3s.  lOd.,  made  by  him  to  you  on  or  about 

6th  January  1881,  by  cheque  on  the  Commercial  Bank  of  Scotland,  p^  21  ani 

€reorge  Street,  Edinburgh,  which  you  on  the  said  day  drew  in  cash,    ^^^'^^^^ 

the  said  two  payments  amounting  together  to  the  sum  of  £382,      Theft, 

38.  lOd.;  and  you  having  received  the  said  moneys  last  mentioned    xru»tand 

as  factor  and  on  behalf  of  the  said  executrix,  and  under  the  trust    Embeaalo- 

meiit. 
and  duty  that  you  should  forthwith  hand  over  the  same  to  the  said 

trustee  on  the  sequestrated  estate  of  the  said  William  Ireland,  for 
the  purpose  of  the  same  being  divided  among  the  creditors  of  the 
said  estate,  and  that  you  should  in  no  event  appropriate  the  same 
to  your  own  uses  and  purposes,  you  did  take  the  said  moneys  last 
mentioned  to  Dundee,  and  you  the  said  Alexander  Gilruth  Fleming 
did,  on  the  said  6th  day  of  January  1881,  or  on  some  other  of  tlie 
days  of  that  month,  or  of  the  month  of  February  immediately  fol- 
lowing, or  between  the  said  6th  day  of  January  1881  and  the  30th 
day  of  June  1882,  both  inclusive,  the  time  more  particularly  being 
to  the  prosecutor  unknown,  within  or  near  the  office  or  other  premises 
in  Commercial  Street,  Dundee,  then  occupied  by  you  or  by  the 
Scottish  Banking  Company  (Limited),  or  elsewhere  in  Dundee  to  the 
proAecutor  unknown,  wickedly  and  feloniously,  steal  and  thefcuously 
away  take  the  said  sum  of  £382,  3s.  lOd.  or  thereby,  or  paii; 
thereof :  Or  otherwise,  you  did  fail  to  hand  over  the  said  sum  for 
the  purpose  of  the  same  being  divided  among  the  creditoi-s  of 
the  said  estate  as  aforesaid,  or  to  account  to  the  said  executrix  or 
to  the  said  trustee  therefor,  and  you  the  said  Alexander  Gilruth 
Fleming  did,  time  and  place  above  libelled,  wickedly  and  feloniously, 
and  contrary  to  your  duty,  and  in  breach  of  the  trust  incumbent 
on  you  as  aforesaid,  embezzle  and  appropriate  to  your  own  uses  and 
purposes  the  said  sum  of  £382,  3s.  lOd.  or  thereby,  or  part  thereof, 
the  said  sum  of  money  so  stolen  or  embezzled  and  appropriated  by 
you  as  above  libelled  being  the  property  or  in  the  lawful  possession 
of  the  said  executrix,  or  of  the  said  trustee  in  the  sequestration  of 
the  said  William  Ireland's  estate,  and  consisting  of  bank  or 
banker's  notes,  and  of  gold,  silver,  and  copper  or  bronze  money,  the 
particular  amounts  and  description  of  the  said  notes  and  coin 
being  to  the  prosecutor  unknown  :  Likeas  (2.),  Robert  Yeaman, 
formerly  residing  at  The  Lea,  Corstorphine,  near  Edinburgh,  and 
now  or  lately  residing  at  Craiglockhart  Hydropathic  Institution, 
near  Edinburgh,  having  under  agreement  between  the  Heritable 
Securities  and  Mortgage  Investment  Association  (Limited),  and 
him,  dated  15th  and  16th  March  1882,  been  appointed  and  acted 
as  factor  for  the  said  association  during  the  period  from  15tii 
VOL.  V.  2  O 


55ii  CASES  BEFORE  THE  HIGH  COURT  [vOL.  V. 

1885.       March  1882  to  12th  July  1883,  for  certain  heritable  properties  in 

jj^~r^       Dundee,  with  power  to   him   to   uplift  the  rents   and   feu-duties 

Alex.  Gilruth  thereof,  to  let  the  same  to  tenants,  and  generally  to  manage  the 

Fleming.  . 
—  same,  and  to  appoint  a  sub-factor  on  his  own  responsibility,  and 

F^b^S^^'  for  whom    he  should    be    liable  ;    and    the   said   Robert  Yeaman 
March  23.    haviug,  on   or  about  15th   March   1882,    appointed  you   the   said 
Theft        Alexander  Gilnith  Fleming  to   be   his   sub-factor  accordingly,   for 
•StiT^*!!    the   said   properties,  with   power  to  you   to   appoint,  as  you   did. 
Embezzle-    James  Kiiines,  then  residing  in  Dundee,  and  now  or  lately  residing 
in   or  near  Caledonia  Road,  Glasgow,   as   under  factor,   and  you 
having  acted  as  said  sub-factor  during  the  said  period  from  15th 
March  1882  to  12th  July  1883,   and  having  at  various  dates  in 
the  course  of  the  said  period,  received  from  the  said  James  Kinnes, 
and    from    Charles    M*Master,    hotel   keeper,    Commercial    Street, 
Dundee  ;  James  Grant  Speed,  wine  and  spirit  merchant,  Dundee ; 
West  wood.  Sons,  and  Millar,  bellhangers  and  blind  manufacturers, 
Dundee ;    and    Matthewson    and    Son,    tea    merchants,    Seagate, 
Dundee,  tenants  of  said  properties,  sums  of  money  amounting  to 
£864,  10s,  6d.,  and  various  other  sums,  being  the  rents  and  feu- 
duties   of  the   said   heritable  properties  accruing  and  paid  during 
the  said  period ;  and  it  being  your  duty,  and  according  to  your 
trust  and  instructions  from  the  said  Robert  Yeaman,  to  pay  to  the 
said  Robert  Yeaman  the  said  rents  and  feu-duties  regularly,  as 
they  were  received  by  you,  and  that  by  paying  the  said  rents  and 
feu-duties  to  his  credit  in  his  account  with  the  Royal  Bank  of 
Scotland  at  their  office  in  Murraygate,  Dundee,  or  by  remitting  or 
paying  the  same  to  him  direct  and  personally,  and  in  no  event  to 
appropriate   the   said  rents  and  feu -duties,  or  any  part  thereof  to 
your  own   uses    and    purposes,   you    the    said   Alexander  Gilruth 
Fleming  did,  on  several  or  one  or  more  occasions  during  the  period 
from    15th  March  1882  to   27th  August  1883  inclusive,  the  time 
or  times  more  particularly  being  to  the  prosecutor  unknown,  within 
or  near  the  office  or  premises  in  Commercial  Street,  Dundee,  then 
occupied  by  you,  or  by  the  Scottish  Banking  Company  (Limited), 
or  elsewhere  in  Dundee  to  the  prosecutor  unknown,  wickedly  and 
feloniously,  steal  and  theftuously  away  take  the  said  sum  of  £864, 
10s.  5d.  or  thereby,  being  rents  and  feu-duties  to  the  said  amount, 
received  by  you,  as  sub-factor   aforesaid,  from  the  said  properties 
as  aforesaid  :  Or  otherwise,  you  did   fail  to  pay  the  said  sum  to 
the  said  Robert  Yeaman,   or   to  account  to  him  therefor,  and  you 
the  said  Alexander  Gilruth  Fleming  did,  time  and  place  last  above 
libelled,  wickedly  and  feloniously,  and  contrary  to  your  duty  and 
instructions,  and  in  breach  of  the  trust  reposed  in  you  as  aforesaid, 
embezzle  and  appropriate  to  your  own  uses  and  purposes  the  said 
sum   of  £864,  10s.  5d.  or  thereby,  being  rents  and  feu-duties  to 
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the  said  amount  received  by  you  as  sub-factor  foresaid  from  the 
said   properties  as  aforesaid,  the  siiid  sum  of  money  so  stolen  or 
embezzled  and   a])propriated   by  you   as  above   libelled   being  the 
pro]>erty  or  in   the   lawful  possession  of  the  said  Robert  Yeaman, 
or  of  the  said  Association,  and  consisting  of  bank  or  banker  s  notes, 
and   of  gold^  silver,  and  copper  or  bronze   money,  the   particular 
amount  and  description  of  the  said  notes  and  coin  being  to  the 
prosecutor    unknown :     Likeas    (3.),    you    the    said    Alexander 
Gilruth  Fleming  having,  on  or  about  27th  May  1879,  you  being 
then  unable  to  pay  your   debts,  granted   a  trust  disposition   and 
assignation   of    all    your   estates,    heritable    and    moveable,    then 
pertaining  and    belonging  to  you,   or   which   should   pertain    and 
belong  to  you  during  the  subsistence  of  the  trust,  in  favour  of 
Kennald  Ferguson  Hunter,  solicitor,  Dundee,  as  trustee  for  behoof 
of  your  creditors,  and  your  insolvency  having,  as  you  well  knew, 
continued  from  the  said  date,  and  the  said  trust  having  subsisted 
until   the  same  was   superseded   by  sequestration   of  your  estate* 
under  the  Bankruptcy  Statutes,  on  or  about  1st  October  1<S83,  and 
you  the  said  Alexander  Gilruth  Fleming  having  projecU;d  and  pro- 
moted a  company,  constituted  under  memorandum  and  articles  of 
association  framed  by  you,  and  called  the  Scottish  Banking  Com- 
pany (Limited),  which  was  incorporated  and  registered  under  the 
Companies  Acts  1862  to  1880  on  or  about  12th  January  1881, 
with   a   nominal   capital   of   i:  10,000,000    sterling,   divided    into 
600,000  shares  of  £20  sterling  each,  and  having  its  head  office  in 
Commercial  Street,  Dundee,  and  bi-anch  offices  in  Lochee,  and  in 
George  Street,  Edinburgh,  and  which  company  is  now  insolvent, 
and  in  liquidation  by  order  for  winding  up  by  the  Court,  under  the 
said  Companies  Acts,  dated  on  or  about  ISth  July  1884  ;  and  you 
the  said  Alexander  Gilruth  Fleming  having,  as  general  manager  of 
the  said  company,  appointed  under  the  articles  of  association  of  the 
said  company,  and  without  finding  any  caution  or  security  for  your 
intromissions  and  the  faithful  discharge  of  your  said  office  in  terms 
of  the  said  articles,  commenced  the  business  of  the  Siiid  company 
on  or  about  10th   March  1881,  and  having   carried   on   the   same 
until  the  date  of   the  said   liquidation   order,  and   thereafter,  by 
interposing  an  appeal  to  the  House  of  Lords  against  the  said  onler, 
until  on  or  about  1st  September  1884;  and  you  the  said  Alexander 
Gilruth  Fleming,  in  the  course  of  carrying  on  the  business  of  the 
said   company,  having   got  into  your   custody  and   control,  at   the 
head    office  of.  the   Siiid   company,  as  general   manager  foresaid,  ali 
the  moneys  of  the  said  company,  being  the  capital  of  the  said  com- 
|Kiny,  in  so  far  as  paid  up,  and  the  moneys  lodged  with  the  said 
company    by    depositora    or    j)ei*8ons    having    current    accounts    or 
o[>erative  de{K>sit  accounts  with   the  said  company,  amounting  all 
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1 885.      the  said  moneys  to  the  sum  of  £6000  or  thereby ;  and  it  having 

jg-'^~4       been  your  duty,  and  according  to  your  trust  as  general   manager 

^ex.  Gilruth  foresaid,  to  hold  and  apply  the  said  moneys  only  in  the  ordinary 

course  of  banking  business  for  the  best  interest  and  security  of  the 

Feb  21  Md  ®*^^  company,  and  of  the  said  depositors  therewith,  and  in  no  event 
March  23.  to  appropriate  the  said  moneys  to  your  own  uses  and  purposes,  you 
Theft,  ^^^'  said  Alexander  Gilruth  Fleming,  taking  advantage  of  your  said 
^Twt^and  P^'s^*^^^  a*  general  manager  foresaid,  and  having  no  directors  of  the 
Embezzle-  said  Company  duly  appointed  to  control  or  supervise  you,  did,  at 
various  times  during  the  period  between  the  19th  day  of  January 
1882  and  1st  September  1884,  both  dates  inclusive,  the  times 
more  particularly  being  to  the  prosecutor  unknown,  within  the 
office  or  other  premises  of  the  said  company  in  Commercial  Street, 
Dundee,  or  elsewhere  in  Dundee  to  the  prosecutor  unknown, 
wickedly  and  feloniously,  steal  and  theftuously  away  take  out  of 
the  moneys  in  your  custody  and  control  as  general  manager  foresaid, 
the  sum  of  £2736,  lis.  8d.  sterling  or  thereby,  or  part  thereof; 
Oe  otherwise,  you  the  said  Alexander  Gilruth  Fleming,  taking 
advantage  of  your  position  as  general  manager  foresaid,  and 
having  no  directors  of  the  said  company  duly  appointed  to  control 
or  supervise  you,  did,  times  and  place  last  above  libelled,  wickedly  and 
feloniously,  and  contrary  to  your  duty,  and  in  breach  of  your  trust  as 
general  manager  foresaid,  and  out  of  the  ordinary  course  of  banking 
business,  take  to  yourself,  out  of  the  moneys  in  your  custody  and 
control  as  general  manager  foresaid,  unsecui'ed  and  improper  over- 
drafts on  your  accounts  current  with  the  said  company,  numbered, 
respectively,  1,  4,  5,  and  7,  the  said  overdrafts  amounting  together, 
after  deducting  a  sum  of  £217,  8s.  lOd.  at  your  credit  on  other 
accounts,  to  the  said  sum  of  £2736,  lis.  8d.,  and  you  did  thus, 
then,  and  there,  wickedly  and  feloniously,  and  contrary  to  your 
duty,  and  in  breach  of  your  trust  as  general  manager  foresaid, 
embezzle  and  appropriate  to  your  own  uses  and  purposes,  the  said 
sum  of  £2736,  lis.  8d.  or  thereby,  or  part  thereof,  the  said  sum  of 
money  so  stolen  or  embezzled  and  appropriated  by  you  as  above 
libelled  being  the  property  or  in  the  lawful  possession  of  the  said 
company,  and  consisting  of  bank  or  banker's  notes,  and  of  gold, 
silver,  and  copper  or  bronze  money,  the  particular  amounts  and 
description  of  the  said  notes  and  coin,  and  the  amount  so  stolen  or 
embezzled  and  appropriated  by  you  at  any  one  time  being  to  the 
prosecutor  unknown :  And  you  the  said  Alexander  Gilruth  Fleming 
having  been  apprehended,  &c. 

Hay  and  Rhind  for  the  panel  objected  to  the  re- 
levancy.— The  indictment  contains  three  charges  of  theft, 
with  an  alternative  charge  to  each  of  breach  of  truBt  and 
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embezzlement.     We  object  to  the  relevancy  of  all  these     1885. 
charges.  nIT*. 

The   first   charge  sets  out  with  a  narrative    [reads].    Fuming!* 
So  far  as  intelligible,  this  does  not  contain  any  relevant  Hi^jh  couh, 
averment  of  duty.     It  is  said  that  the  panel  acted  as  ^M^^h2S** 
fiictor  for  the  executrix  upon  the  estate  of  the  late  Wm.      ^heft 
Ireland,  which  estate  was  insolvent,  and  was  afterwards,    ^J^^i 
viz.,  on  24th  March  1880,  sequestrated.     That  at  30th 
January  in  that  year  there  was  at  his  credit  in  an  account 
current  kept  by  him  as  ftictor  with  a  certain  bank,  a 
sum  amounting  to  £413  odds  for  the  purpose  of  being 
divided  among  the   creditors   of  said   executry  estate 
which  was  then  insolvent,  and  that  of  this  amount,  as 
the  result  of  certain  legal  proceedings  raised  by  him  as 
factor  along  with  the  executrix  against  the  said  bank, 
he  (the  panel)  recovered  and  received  payment  of  the 
sum  of  £382  odds  on  4th  and  6th  January  1881  from 
the  law  agent  who   conducted   the  proceedings.     The 
indictment  then  proceeds,  '  And  you   having  received 
the  said  moneys  last  mentioned  as  factor,  and  on  behalf 
of  the  said  executrix,  and  under  the  trust  and  duty  that 
you  should  forthwith  hand  over  the  same  to  the  said 
trustee  on  the  sequestrated  estate  of  the  said  Wm.  Ire- 
land, for  the  purpose  of  the  same  being  divided  among 
the  creditors  of  the  said  estate,  did '  take  the  money  to 
Dundee  on  6th  January  1881  (the  day  on  which  it  was 
received),  and  on  that  day,  or  on  some  other  day  within 
a  period  of  eighteen  months,  steal  it.     We  contend  that 
there  is  not  there  set  forth  a  sufficient  averment  of  duty. 
It  is  not  sufficient  to  say  simply  that  Ireland's  estate 
^was  insolvent  on  January  1880,  and  was  subsequently, 
viz.,   in    March   following,    sequestrated.      The    charge 
ought  to  have  specified  wherein  the  duty  of  this  factor 
for  the  executrix  lay  to  pay  over  the  amount  libelled  to 
the  trustee  on  Irehmd's  sequestrated  estate.     His  duty 
5is  factor  was  to  pay  the  executry  debts,  and  to  account 
to  the  executrix  in  the  first  place.     But  it  is  not  said 
in   the  indictment  tliat  the  executry  debts   Lad    been 
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satisfied,  and  it  is  not  averred  that  he  did  not  pay  over 
the  amount  to  the  executrix.  It  is  averred,  however, 
that  it  was  as  factor  that  he  received  the  amount,  and 
that  being  so,  we  contend  that  the  charge  of  theft  is,  in 
the  circumstances  of  the  case,  incompetent.  A  factor 
is  in  the  legal  possession  of  the  funds  committed  to 
him  or  recovered  by  him.  He  has  power  to  pay 
out  of  these,  and  to  transact  in  regard  to  them. 
He  is  not  their  mere  custodier,  and  as  such  bound 
to  hand  over  the  ipsa  corpora  of  them,  but  to  account 
only.  Although,  therefore,  he  may  be  said  to  be 
guilty  of  breach  of  trust  and  embezzlement,  if  he 
appropriates  them,  he  cannot  be  legally  charged  with 
theft.  Hume,  vol.  ii.,  p.  190.  Further,  even  if  a  charge 
of  theft  were  competent,  as  the  panel  was  in  the 
legal  possession  of  the  sum  libelled,  he  was  entitled  to 
have  it  averred  when,  where,  and  by  what  means  this 
legal  became  converted  into  a  felonious  possession,  other- 
wise he  will  be  unable  to  defend  himself  Angus 
M'Kinnon,  High  Court,  May  25th,  1863,  Irv.,  vol.  iv., 
p.  398.  In  this  case  the  possession  arose  from  the 
article  libelled  being  found. 

Lord  Young. — You  are  in  a  much  stronger  position 
for  your  argument  than  that,  for  the  finder  never  has 
the  property  with  the  owner  s  consent. 

Rhind  and  Hay  for  the  panel.-— That  is  so.  Our 
contention  is  that  the  obligation  here  was  merely  to 
account,  and  the  case  of  Walter  Duncan^  Perth,  Sep. 
26th,  1849,  J.  Shaw,  p.  270,  cited  for  the  Crown,  is 
not  an  authority  against  us.  The  objection  was  not 
there  taken.  Further,  there  is  too  great  latitude  taken 
in  libelling  the  time.  It  is  said  that  the  sum  libelled 
was  received  by  the  panel  as  factor  on  the  6th,  on  which 
day  he  took  it  to  Dundee  and  there  stole  it,  and  a 
latitude  of  nearly  eighteen  months  is  taken.  That  is 
just  a  simple  act  of  theft  of  a  slump  sum,  not  a  series  of 
thefts  of  various  sums.  It  is  not  therefore  a  case  in 
which,  on  account  of  the  peculiarity  of  the  circumstances, 
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tlie  prosecutor  is  entitled  to  a  greater  than  tlie  ordinary 
latitude  of  three  montlis  ;  and  this  objection  applies  with 
equal  force  to  the  first  charge  of  embezzlement  in  which 
a  similar  latitude  is  taken.  It  is  further  objected  to 
tlie  alternative  charge  of  embezzlement,  (1)  that  no 
duty  to  account  is  stated,  and  (2)  it  is  not  s<iid  that  the 
j>anel  had  been  called  upon  so  to  account. 

But  these  objections  are  also  equally  applicable  to  all 
the  other  charges.     The  objection  to  the  competency  of 
tlie  charge  of  theft  applies  equally  to  the  circumstances 
a.et  forth  in  the  second  charge.     It  is  said  that  the  panel 
luaving,  as  sub-factor  upon  certain  properties  specified, 
xreceived  a  sum   of  £864,  and  various  otJier  sums,  he 
failed  to  pay  them  to  the  factor  upon  these  properties. 
There  is  no  room  there  either,  we  contend,  for  a  charge 
of  theft.     As  sub-factor  he  was  invested  with   certain 
;5)owers   of   making  payments,   and   was   in   the   legal 
^j)OS8ession  of  the  sums  recovered  by  him  and  bound  only 
to  account.     This  second  charge,  in  addition,  is  wanting 
^so  in  specification.     Though  rents  might  have  been 
^ue,  yet  a  tenant  might  satisfy  the  rent  without  a  money 
payment  to  the  factor.     It  ought  to  have  been  specified, 
l)y  being  either  set  forth  in  the  charge  itself,  or  by  refer- 
<?nce  to  an  inventory,  who  the  pei'sons  were  from  whom 
the  panel  received   the  moneys  libelled,  the  amounts, 
and  the  time  when  these  were  received  from  each,  and 
the   amounts  which   the   prosecutor  alleges   the  panel 
stole  from  ciich  sum.      William  Scott,  Gliusgow,  May  8th, 
1879,   Couper,  vol.  iv.,  p.  227.     The  objection   is  the 
same  as  was  sustiiined  iii  Scott's  case,  with  this  addition, 
that  it  being  part  of  the  duty  of  a  house-factor  to  pay 
away  as  well  as  to  receive  sums,  that  makes  the  necessity 
for  specification  all  the  greater.     The  amount  libelled, 
viz.,  .£864,  is  here  also  charged  iis   having  been  stolen 
on  several  or  one  or  more  occasions  during  the  period 
from  15th  March  1882  to  27th  August  1883— a  period 
of  neai'ly  eighteen  months.     The  latitude  taken  here  is 
too   great  —  the    money    was   stolen    in    slump   or    in 
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different  parcels.  If  stolen  in  slump,  a  latitude  of  eigh- 
teen months  is  unjustifiable  ;  and  if  stolen  in  parcels, 
then  the  Crown  must  narrate  when  and  in  what  amounts 
the  money  was  taken.  Besides,  it  being  difficult  to  see 
how  a  single  sum  could  be  stolen  on  *  several  or  one  or 
more  occasions,'  the  latitude  taken  is,  we  contend,  too 
great  and  not  warranted  by  the  narration  of  any  such 
circumstances  as  can  justify  it. 

The  third  is  a  charge  of  stealing  the  sum  of  £2736, 
lis.  8d.  It  is  siiid  that  the  panel,  having  been  insol- 
vent between  27th  May  1879  and  1st  October  1883, 
when  his  estates  were  sequestrated,  projected  a  bank, 
which  was  incorporated  and  registered  under  the  Joint 
Stock  Companies  Acts,  on  12th  January  1881,  and  was 
carried  on  for  three  years  and  a  half,  but  is  now  in  liqui- 
dation, under  a  winding  up  order,  dated  18th  July  1884. 
That,  as  General  Manager,  he  got  into  his  custody  or 
control  all  the  capital  of  the  bank,  and  the  moneys 
lodged  by  depositors,  or  upon  current  or  operative  deposi 
accounts,  amounting  in  all  to  the  sum  of  £5000  ; 


that,  taking  advantage  of  his  position,  *  and  having  n- 
directors  of  the  said  company  duly  appointed  to  contrcii3l 
or   supervise '   him,  he  *  at  various   times   during   tt^^e 
period  between  the  19th  day  of  January  1882  and  1  «jfc 
September  1884' — two  years  and  eight  months — ^stoJe 
the  sum  of  £2736  ;  or  otherwise,  that  during  said  period 
he,  in  breach  of  his  trust  as  general  manager,  and  out  of 
the  ordinary  course  of  banking  business,  took  to  himself 
out   of   the   moneys   in   his   custody,    *  unsecured  and 
improper  overdrafts  on  his  accounts  current,  amoimting 
to  £2736,  and  did  thus  embezzle  said  amount  the  pro- 
perty of  the  bank.'     That  is  neither  a  relevant  nor  suf- 
ficient averment  of  either  theft  or  embezzlement.    It  does 
not  appear  whether  the  panel  stole  the  amount  out  of 
the  capital  of  the  bank,  from  the  shareholders,  or  out  of 
the  deposits,  from  the  de})ositors  ;  nor  is  the  mode  of  the 
theft  specified.     It  is  not  said  that  he  falsified  the  booksi 
or  how  he  stole  the  amount.       It   is   said  that  there 
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were  no  directors  duly  appointed  ;  but  the  panel  was     1885. 
entitled   to   have    it    averred   whether   there   were   no     noT*. 
directors,  and,  if  there  were  any,  how  they  were  not  duly    F^mii^. 
.ip  j><)inted.     Further,  if  he  was  manager,  and  the  funds  Hi^h  Court, 
were  placed  in  his  hands,  whether  he  was  controlled  or   Maich  S 
suj>ervi8ed  or  not,  he  was  in  possession  of  the  funds,      ^eft, 
wi-fcli  the  powers  and  duties  of  a  manager  ;  and  as  such   SiStLd 
he    vras  bound  to  account  only,  and  could  not  steal.     He   ^^^J^*" 
ocoiipied   a   different   position   from   the  panel  Robert 
Rxnith,    in    the    case    of    Robert    Smith    and  James 
^^iskart,    High  Couit,  May  18,   1842,  Broun,  vol.  i., 
p.    342,  cited  for  the  Crown.     Smith  was  a  bank  teller, 
»Xicl  had  power  only  to  receive  and  pay  the   moneys 
l>^longing  to  the  bank  for  a  specific  purpose.     Being 
nianager,  the  panel  was  entitled  to  employ  and  transiict 
^^ith  the  funds,  and  to  pay  expenses,  including  his  own 
Si^iary.    He  was  in  possession  of  the  funds  under  an  obli- 
don  to  account :  but  a  teller  has  the  custody  only  of 
funds  committed  upon  a  limited  trust  and  is  bound 
account  in  forma  specifica.     Then  the  latitude  taken 
libelling  the  time — two  years  and  eight  months — is 
liofc  justified  by   the   nature    of   the   case   or   by   the 
^^^^jrration   of  any  circumstances.      When  a  prosecutor 
does  not  specify  time  and  place,  he  is  bound  to  give 
good  reason  for  not  so  doing.     And  if  it  is  said  the 
P^Jiel  was  custodier  of  the  funds  and  embezzled  them, 
*^e  prosecutor  ought,  we  contend,  to  have  specified  from 
^liom    he    embezzled    the    amount    and   how.      It   is 
^^t  sufficient  to  say  that  he  took  to  himself  unsecured 
^d  improper  overdrafts  on  his  accounts  current  with 
**^®  bank,  and  did  th\AS,  then, — that  is,  during  the  two 
y^^^  and  eight  months, — and  there,  embezzle  said  sum. 
^*^9.t  is  just  saying  that  a  bank  manager  who  overdraws 
^^^  account  current  commits  breach  of  trust  and  em- 
^^^lement.     The    prosecutor   must   know    when   these 
^^^rdrafts  took  place  and  their  amounts,  and  he  was 
^^Xid  to  have  specified  them.      William  Scott,  Glasgow, 
^^^y  8,  1879,  Couper,  vol.  iv.,  p.  227.     It  ouglit  also  to 
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case  resolves  itself  into  one  of  want  of  full  particulars  in     1885. 

the    averments   introductoiy  to   or  explanatory  of  the     n^4. 
charges ;  as  to  which  the  general  rule  is  simply  that  ^Fiem/i"^"^ 
there  shall  be  fair   notice.     Elder  v.  Morrison,  High  High  c«urt, 
Court,  9th  Nov.  1881,  Couper,  vol.  iv.,  p.  530.     Henry   Marcl^23!'^ 
Crcighton,  Inveraray,  3rd  May  1876,  Couper,  vol.  iii.,      l^^ 

P*>  K  yi  Breach  of 

•     ^^^'  Trust  and 

In  the  narrative  of  the  first  char^je  there  is,  in  the  first   Emboade- 

c>  '  ment 

place,  set  forth  a  clear  averment  of  duty.     It  is  set  forth 
m  what  capacity  and  under  what  trust  the  funds  were 
^^eceived.     We  say  that  the  estate  of  William  Ireland 
"^as  insolvent,  and  wiis  subsequently  sequestrated,  and 
tlia.t  the  panel  recovered  and  received  the  sum  libelled 
^^    factor  of  the  executrix,  under  the  trust  and  duty  of 
l^unding  over  the  money  he  received  to  the  trustee  in 
bankruptcy,  that  it  might  be  divided  among  the  credi- 
tors ;  and  that  the  panel  had  no  right,  in  any  event,  to 
^tiy  portion  of  the  moneys  received  by  him  other  than  a 
^ght  of  custody  for  that  particular  purpose. 

Lord  Young. — Can  the  fact  of  whether  a  thing  is 
theft  or  not  depend  on  the  result  of  an  accounting. 

R.  V.  Campbell,  A.-D. — The  case  oi  Joseph  D.  War- 
moldy  High  Court,  27th  March  187fi,  Couper,  vol.  iii.,  p. 
246,  says  Yes.  Wormald  was  liable  to  account,  and  the 
charge  of  theft  against  him  was  held  perfectly  relevant ; 
and  the  same  principle  was  involved  in  the  decision  in 
the  case  of  the  City  of  Glasgow  Bank  Directars,  High 
Court,  21st  June  1879,  Couper,  vol.  iv.,  p.  161.  The 
charge  of  theft  has,  in  more  recent  practice,  come  in 
a  great  measure  to  supersede  the  charge  of  breach  of 
trust  and  embezzlement ;  and  even  since  the  decision  in 
Wormald  s  case,  that  charge  has  been  placed  first,  in  all 
lil)cls  where  it  is  charged  along  with  breach  of  trust  and 
embezzlement.  The  panel  suffei^s  no  disadvantage  from 
this.  Embezzlement  is  just  theft  under  special  ciriium- 
stances  ;  and  although  that  is  still  regarded,  as  in  most 
cases,  the  proper  designation  of  the  crime  of  the  person 
who  appropriates  money  already  in  his  legal  possession, 
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^  mr.n,  IfiK  *:u*r«  »#t^  •  ir  >'j*ref»inii  jf  nuimp^  5»r  "Stf  but- 
;yvw3*  '^if  ,iir*  :kfi-f^,  imi  ins^reaii  if  «  lOTLytinr  "^aiaa 
*x>or.'*nrar.*5»  iitf^ni  "ii  jiia  own  iw«»  iii*l  imrDtiiHift.  aimirna 

r     It  r  —  — 

the  ^rnu*  -it  ':;ier; :  iiduiiiai  2*-'^^^?'  ^^^  ^  may  fe 
liar,!**  ':■>  \n  wXlujx   .f  icnormdiui     He-  is  in  reaUnj"  iil  w> 

trriHti*/!  •v;r>ii  ^  o«onn«I  aii-ix:  >.:■  let;  *h.'ing?tL  ■ii:'e*!t3iiti&  wick 

in  VTA  ^>mmi*ftion^  aoi  h  h  \  ^^ine  vLiti  in  113  iLinize, 
ift  ar;  ^i^^/mlt  on<=r.  For  thar  r^Asijii  fu  fs  rmp^jeable  in 
^nfi\  f':^ji'^.  t/f  %7  whea  the  pfinel  lir^t  i^jjn^  to  entercain 
tii^  Vt/fhisf,  ardravj^  n*=rce»ftarv  to  cti^nstirTite  theft.  That 
ii*  a  mAtf>rr  in  the  paneFs  mind,  and  cann*  't  be  more  defi- 
u\U'\j  Yi^telWl  than  bj  saving,  that  a  certain  sum  of  defi- 
nite arnonnt  vran  appropriated,  berween  certain  dates,  more 
or  I^;^  distantly  apart,  according  to  circumstances,  *  the 
time  more  jiarti^nilarly  being  to  the  proeecntor  unknown,' 
wifJKrtit  Hjie/nfying  the  persona  from  whom  the  moneys 
w^ire  r('j'j^iv^'A,  or  their  amounts,  or  when  and  where 
tb^^y  were  roj'j^ivfAf  nor  the  amounts  that  were  taken 
from  e^u^b  Hum,  In  8uch  cases  the  prosecutor  cannot 
}fii  cAiWcA  on  to  give  more  information  than  he  has, 
or  can  with  reasonable  enquiry  obtain.  Robert 
Snath  and  Jarru^  Wishart,  High  Court,  May  18, 
1842,  Broun,  vol.  L,  pp.  135  and  342;  John  Law- 
VfjiVAif  High  Court,  January  15,  1872,  Couper,  vol. 
ii.,  p.    H)H  ;     W (titer   Duncan,    Perth,    September    26, 
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1849,  J.  Shaw,  p.  270  ;    John  Rae,  High  Court,  16th     1835. 
May  1854,  Irv.,  vol.  l,  p.  472  ;  Oeoiye  Gibh,  Glasgow,     NoTTi. 
May  3,   1871,  Couper,  vol.  ii.,  p.  35  ;   William  Reid    Fining. 
and  Thomas  Gentles,  Stirling,  23rd  and  24th  September  High  Court, 
1857,  Irv.,  vol.  ii.,  p.  704.     The  case  of  William  Scott,   u^^^ 
Grlaagow,  8th  May  1879,  Couper,  vol.  iv.,  p.  227,  cited     q^^f^^ 
against  us,   is  quite   distinguishable   from  the  present   Sl^and 
ease.     It  does  not  fall  within  the  principle  contended   ^^®* 
for  in  libelling  such  cases.     Scott  s  firm  were  the  payees 
of    the   bills  which   he   was   employed    by   the    bank 
to    discount,   not    as    bill-broker   simply,    but   under 
a  special  arrangement  with  the  bank.      He  was   not 
therefore  acting  solely  in  a  well-known  fixed  capacity. 
The  case  was  a  special  and  exceptional  one,  and  was 
in  no  way  intended  to  reverse  the  original  general  rule, 
nor  to  introduce  a  new  rule  which  it  is  impossible  to 
comply  with  in  indicting  such  officials,  and  which,  if 
ftilfilled,  would  give  no  factor,  as  in  the  present  case, 
*iiy  information  really  necessary  for  his  defence.     The 
specification  in  the  second  charge  is  greater  than  is  re- 
quired  by  the  general   rule,  and   is   as   much    as   the 
^Information  in  hand  enabled  the  Crown  to  give.     And 
*hat  is  all  that  is  necessary.    The  third  charge  is  somewhat 
special   in   its    circumstances,  and   we    have   therefore 
P^faced  it  also  with  a  narrative ;  and  in  judging  of  the 
^Velaucy  the   circumstances   narrated   must   be   taken 
^^to  account     It  is  unnecessary  for  the  prosecutor  in  a 
^a^ig^  of  theft  to  specify  the  modus :  and  as  regards 
*''^^   time,   the   nature   and   circumstances  of  the  case 
J^Btify  the  latitude  taken.     The   case   of  the   City  of 
^loisgow  Bank  Directors  already  quoted  is  directly  in 
P^int      If  it  amounted  to  theft  for  those  directors  to 
^t^tadn  money  by  means  of  overdrafts  upon  their  accounts 
^Ixile  they  themselves  were  solvent,  much  more  must 
*t^^  overdrawing  of  his  account  by  the  panel,  an  in- 
^^Ivent    bankrupt,    entirely   uncontrolled,   be    held    to 
^^^^ount  to  the  crime  of  theft.     Keeping  in  view  also 
^ti^  circumstances  set  forth  in  the  nan'ative,  the  charge 
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1885.      of  breach   of  trust  and  embezzlement  is  also  relevant. 
jj'^4      There  is  no  such  averment  in  the  indictment  as  that  a 
-^  pi^^jj^*^  bank   manager   who   overdraws   his    accounts    without 
Hi  h  Court,  sccurity  commits   breach   of  trust   and   embezzlement. 
^March  23  ^  ficgard  must  be  had  to  the  averred  uncontrolled  position 
~~^^^      in  which  ^  the  panel  stood,  and  to  the  fact  of  his  in- 
S^stand   solvency  and    undischarged  bankruptcy,  which  clearly 
EmWe-   explain   and   define  what  is  meant  by  the   expression 
^  improper  overdrafts/  any  advance  taken  by  panel  for 
his  own  use,  being  in  his  then  condition,  plainly  un- 
secured, was  an  improper  overdraft. 
At  advising — 

Lord  Craighill. — There  are  three  separate  charges 
of  theft  in  this  indictment,  with  alternative  charges  of 
breach  of  trust  and  embezzlement.  The  relevancy  of 
all  has  been  objected  to  on  the  part  of  the  prisoner ; 
but  on  the  one  hand  the  objections  to  the  charges  of 
embezzlement  were  not  so  strongly  urged  as  those  to 
the  charges  of  theft,  and  on  the  other  hand  the  relevancy 
of  these  last  were  not  so  earnestly  maintained  as  the 
relevancy  of  the  charges  of  theft.  A  decision  upon  all 
was  left  to  the  Court,  and  therefore  on  all  judgment  has 
now  to  be  pronounced.  I  take  up  the  several  charges  in 
their  order,  the  relevancy  of  which  we  have  separately 
to  consider. 

The  first  charge  is  theft,  the  species  facti  of  which 
are  that  two  payments,  amounting  together  to  the  sum 
of  £382,  3s.  lOd.,  having  been  made  to  the  prisoner,,  and 
he  having  received  those  moneys  as  factor  for  and  on 
behalf  of  the  executrix  of  Mr  Ireland,  and  on  the  trust 
and  for  the  purpose  libelled,  and  that  he  should  in  no 
event  appropriate  the  same  to  his  own  uses  and  purposes, 
he  did  on  one  or  other  of  the  dates,  and  at  one  or 
other  of  the  places  libelled,  wickedly  and  feloniously, 
steal  and  theftuously  away  take  the  same,  being  the 
property  or  in  the  lawful  possession  of  the  said  executrix 
or  of  the  said  trustee,  and  consisting  of  bank  or  bankers* 
notes,  and  of  gold,  silver,  and  copper  money,  the  par- 
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ticular  amounts  of  each  being  to  the  prosecutor  unknown.     1885. 
To  say  nothing  of  other  objections,  tliis  as  a  charge  of     No.  74. 
theft  seems  to  me  to  be  irrelevant,  because  the  money    Fleming. 
said  to  have  been  stolen  was  at  the  time  libelled  in  the  umh  court, 
possession  of  the  prisoner  as  factor  for  the  executrix  of  March  23. 
Mr  Ireland,  liaving,  as  the  indictment  bears,  been  re-  ~Theft, 
ceived  by  him  in  that  character.     A  factor  is  not  a  Trl^and 
servant  who  receives  money  for  the  sake  of  custody  ;  he      ment^' 
is  one  doing  business  for  another  for  hire.     The  moneys 
he  receives   are   in   his   possession,  and   these,  though 
they    may    be    embezzled,   cannot    be    stolen,    because 
the    circumstances    and    the    power    over    that    which 
he   receives   prevent   such   taking   as  is  necessary  for 
theft.     This,  I  think,  is  well  explained  by  Lord  Young 
in  the  case  of  Scott ,  Couper,  vol.  iv.,  p.  234,  where 
he    says — 'The    distinction    between    theft    and    em- 
bezzlement  consists   in   this — that   in   theft    the   pro- 
perty stolen  is   by  the  thief  feloniously  taken  out  of 
the  possession  of  the  owner  or  other  lawful  possessor, 
whereas   in   embezzlement   the  property  which   is   the 
subject  of  it  is  already  in  the  embezzler's  own  possession, 
having  been  lawfully  received  by  him  on  account  of  the 
owner  (into  whose  possession  it  has  never  passed),  to 
whom  he  stands  in  a  relation  of  trust.     The  chief,  and 
indeed  essential,  feature  of  either  crime  is  the  felonious 
appropriation   or   conversion    by  the   accused    of    the 
property  of  another,   and  this   feature  is  common   to 
both.     The  thief  feloniously  seizes  property  in  another's 
possession  ;  the  embezzler  feloniously  violates  the  trust 
and  confidence  on  which  he  received  the  property  on 
account  of  another.     Each  unlawfully  appropriates  and 
converts  to  his  own  use  property  not  his  own.'     Many 
decisions  were  quoted,  some  to  one  efiect  and  some  to 
another,  but  none  appears  to  me  to  be  inconsistent  w^ith 
the  exposition  of  the  law  in  the  passage  which  has  been 
quoted.     That  most  relied  on  by  the  counsel  for  the 
prosecution   was   the   case   of    Wormald,    27th  March 
1876,   Couper,   vol.  iii.,   p.   246,   the  rubric   of  which 
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1885.     bears  that  in  an  indictment  charging  alternatively  thei 
Na  74.     and  breach  of  trust,  it  was  stated  in  that  part  of  th 
Fiwning.    Hiinor  whicli  related  to  the  charge  of  theft,   that  th 
High  Court,  panel,  being  a  law-agent,  and  having  been  entrusted  b; 
^^h  *S   a  client  to  uplift  from  a  bank  a  sum  belonging  to  hin 
Theft,     for  the  special  purpose  of  investing  the  same  in  heritabL 
Sust^Mid   security,  he  (the  panel)  uplifted  and  did  then  theftu 
^^®*   ously  away  take  the  said  sum,  tmd  it  was  held  that  thi 
was  a  relevant  charge  of  theft.      Here,   however,  thi 
material   fact   that   the   money  had   been   uplifted   b^ 
Wormald    before   the   time   at   which   (no   investmei; 
having  been  procured)  he  was  authorised  to  lift  it, 
omitted,   though  that  in   reality,   as  explained  by  tk 
Lord   Justice-General,    was  the   ground   of   judgmeto 
The  Lord  Justice -Generars  words  are  these  (p.  249)  — 
'  Assuming  the  statement  in  the  minor  proposition    i 
as    far    as    regards    the    charge   of    theft,    the   wlioJ 
amounts   to   this,  that   Mr  Donaldson  had   money  u 
the    bank    of    the    amount    of    £600  ;    that    he   wa 
advised   by   Mr   Wormald,   as   his   law-agent,    that  f 
would    be  desirable  to  have   that   money  invested  ir- 
herital)le   security,    and   that   in   consequence   of   thati 
he  granted  the    necessary  authority  to  Mr  Wormald, 
as   his   law-agent,    to   invest    the   money   in   heritable 
security   for   him,    and   that    in   order    to   enable  Mr 
Wonnald    to   carry   out   his   instructions   Mr   Donald- 
son  endorsed    in   his    favour   certain    deposit -receipts 
which  he  held  for  the  money.     Now,  the  duty  of  a  law- 
agent  in  these  circumstances  clearly  was  to  seek  for  an 
heritable  security,  and,  when  he  had  found  one,  then  to 
uplift  the  money  from  the  bank  and  pay  it  to  the  borrower. 
But  he  certainly  had  no  authority  in  the  circumstances 
disclosed  in  the  indictment  to  uplift  that  money  till  he 
had  obtained  an  heritable  security.    ^Therefore  when  hm 
uplifted  the  money  without  having  obtained  the  heritabU 
security,  he  did  an  act  whicli  was  not  authorised  by  JC 


Donaldson  at  all,  and  the  statement  is  that  in  su 
cii'cum.stances  he  uplifted  the  money  on  the  8th  Se/> 


Embezzle* 
ment. 


VOJL..  v.]       AND  CIRCUIT  COURTS  OP  JUSTICIARY.  57l 

temher  1871,  aDd  on  that  day  stole  the  money.     Now,     1885. 
in      these  circumstances  I  am  driven  to  the  conclusion     NoTi. 
tha.t  it  is  a  relevant  charge  of  theft.'     There  was  thus    Fiiemi^ 
obviously  a  felonious  taking,  and  a  clear  ground  upon  Hi^h court. 
'W'lxich  a  charge   of  theft  could  be  relevantly  libelled.  ^arohS! 
Ttie  present   case  is  thus  distinguished   from   that   of  "~^^Si 
W^ormald,  because  the   money  came  lawfully  into  the   ^SjI^aiTi 
pr-isouer's  possession,  and  there  is  thus  excluded  a  basis 
fox*  the  felonious  taking  which  the  circumstances  afforded 
^n.   that  case.     But  this  is  not  all.     There  is  on  the  very 
qviestion  before  us  a  clear  and  precise  authority  furnished 
"5^  a  passage  in  the  work  of  Baron  Hume,  vol.  i.,  page 
®0,  where  he  explains  the  law  of  this  case  in  the  follow- 
^S  words  : — '  Under  the  same  rule  falls  the  case  of  a 
fia^ctor  who  runs  off  with   his   employer's   rents,  after 
^^oeiving   them  from   the   tenants.  .    .    .  This,  though 
^rtminal,  is,  however,  a  fraud  only,  or  breach  of  trust, 
*ttd  not  an  act  of  theft.'      Cases  are  referred   to  by 
^ifcich   this   doctrine    is    supported  ;    and    were   there 
Nothing   else   to   refer   to   as   matter   of  authority,  its 
^^Vmdness   never   having   been   gainsaid,    it   would    be 
^^Hicient,  as  I  think,  to  support  the  opinion  which  I 
^^ve  expressed.     The  same  view  of  the  law  is  presented 
*^^  Burnett,  page  111;  by  Allison  in  his  '  Principles,' 
I^^ige  356 ;  and  by  Professor  More  in  his  *  Lectures  on 
*^€  Law  of  Scotland,'  vol.  ii.,  page  388  ;   as  well  ns  by 
pVu  latest  writer  on  criminal  law,  MrMacdonald.     There 
thus  both  principle  and  a  body  of  authority  in  favour 
the  view  of  the  law  which   I  have  adopted.      My 
^5>inion   is   that    this   charge   of    theft    as   libelled    is 
^^"trelevant. 

On  the  alternative  charge  of  embezzlement  I  merely 
^^y,  that  although  it  cannot  be  said  to  be  happily 
^^pressed,  it  is,  I  think,  not  irrelevant.  In  substance 
^ti  contains  all  that  is  essential  to,  and  nothing  which  is 
^«5e8sarily  inconsistent  with,  embezzlement.  Its  lan- 
guage is  in  substance  the  same  as  that  which  is  gene- 
^^lly  used  in  libelling   such  a  charge,  and  therefore  I 
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1885.  think  that  the  objection  stated  against  it  ought  to  be 
nI74.  overruled. 
^^FJiemi^*^  The  second  charge  of  theft  is  similar  to  the  first. 
High  Court,  The  prisoner  is  there  charged  with  stealing  rents 
minh^^  received  by  him  as  sub-factor  to  the  factor  for  the 
^^^^  owner  of  the  property.  The  rule  for  the  first  charge 
Si^tand  therefore  governs  the  second,  and  the  same  decision 
^m^^"  °^^^st  in  the  case  of  both  be  pronounced.  But  there  is 
another  objection  to  the  second  charge,  which  also 
would  be  fatal.  The  indictment  bears  that  the  prisoner 
having  received  from  James  Kinnes,  and  the  other 
persons  named,  sums  amounting  to  £864,  10s.  5d.,  and 
various  other  sums,  being  rents  or  feu-duties  of  heritable 
properties  accruing  and  paid  during  the  period  libelled, 
and  it  being  his  duty  and  according  to  his  trust  to  pay 
the  same  to  the  said  Robert  Yeaman  as  they  were 
received,  he  did  at  the  times  and  places  libelled, 
wickedly  and  feloniously,  steal  and  theftuously  away 
take  the  sum  alleged  to  have  been  stolen.  Here  there  is 
no  specification  of  the  sums  received,  or  of  the  feu  duties, 
or  of  the  dates  at  which,  or  of  the  persons  from  whom 
those  were  received,  and  the  relevancy  has  been 
objected  to  also  on  this  ground.  This  objection  as 
urged  was,  I  think,  too  broad,  but  there  is  enough  in  it 
to  invalidate  the  charge  here  libelled.  The  rule  which 
should  have  been  followed  in  the  libelling  of  such  a 
charge  as  this,  is  that  which  was  adopted  in  the  case  of 
Rae,  16th  May  1854,  Irv.,  vol.  i.,  p.  472.  There  the 
objection  to  relevancy  for  want  of  specification  was 
repelled ;  the  inventory  annexed  to  the  indictment 
set  forth  the  names  of  the  persons  from  whom  it  was 
alleged  the  person  accused  had  received  the  money. 
Moreover,  the  particular  sums  were  mentioned,  and 
these  things  being  so,  the  Court  held  that  this  was  sufficient 
information,  and  that  to  go  further  would  be  very 
embarrassing,  as  tending  to  load  the  indictment  with 
matters  which  the  prosecutor  was  not  bound  to  establish. 
The  Court  did  not  think  that   the  particular  days  or 


VOL.  v.]        AND  CIRCUIT  COURTS  OF  JUSTICIARY.  573 

dates  of  the  several  payments  must  be  set  forth.     Had     1886. 
the  information  which  was  given  in  Kae's  case  been     Nor74. 
given  here,  though  it  is  not  all  which  was  held  to  be    Fleming. 
necessary  in  the  case  of  Scott,  I  should  have  supported  mgh  court, 
the   relevancy  of  the    charge,    the   species  facti  here   Marcl^S!' 
coming  nearer  to  the  case  of  Rae  than  to  the  case  of     Theft,  ~ 
Scott.      But  unfortunately  there  is  no  specification  of  TjJi^ami 
individual  sums  or  of  the  persons   from  whom  these   ^^^^" 
were  severally  received,  and  for  this  reason  also  I  think 
the  objection  to  the  relevancy  of  the  second  charge  of 
theft   must  be   sustained.     The   alternative   charge   of 
embezzlement  must,  for  want  of  specification,  likewise 
be  held  irrelevant.     But  for  this  defect  of  specification 
I  should  have  repelled  the  objection,  as  the  libelling, 
though  longer  than  necessary,  in  all  matters  material 
appears  to  be  consistent  with  the  usual  style. 

I  have  found  more  difficulty  in  forming  an  opinion  on 
the  third  than  on  the  two  previous  charges.  On  the 
very  best  that  could  be  said  for  it,  the  indictment,  so  far 
as  the  third  charge  is  concerned,  is  most  unhappily 
expressed.  At  one  time  I  was  disposed  to  think  that 
we  might  take  the  third  charge  of  theft  as  substantially 
setting  forth  that  the  prisoner,  being  the  manager  of  a 
bank,  and  under  the  control  and  supervision  of  no 
Directors  or  other  persons  by  whom  his  misdoings  could 
be  exposed,  and  being  the  custodier  of  the  money  in  the 
bank,  availed  himself  of  the  opportunity  of  taking  from 
the  coffers  of  the  bank  money  which  was  there,  the 
property  and  in  the  possession  of  the  bank.  But  though 
I  was  disposed  to  think  it  was  just  possible  so  to  read 
ihe  indictment,  yet  in  the  end  I  have  come  to  the  con- 
clusion that  it  is  not  fair  and  proper  that  an  indictment 
should  be  sustained  which  is  susceptible  of  two  different 
meanings.  A  more  unhappily  framed  charge  than  this 
last  charge  of  theft,  and  the  alternative  of  embezzlement, 
could  scarcely  have  been  devised.  It  is  overloaded  with 
things  that  are  not  necessary,  the  introduction  of  which 
not  only  distracts  the  attention,  but  points  to  an  entirely 
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by  stating  that  having  on  or  about  27th  May  1879  been     1885. 
unable  to  pay  liis  debts,  he  granted  a  trust  disposition     No.  74. 
and  assignation,  and  having  afterwards  been  sequestrated    Fleming, 
he  got  up  a  bank  with  a  capital  of  ten  millions,  and  Hish  Court, 
instituted  himself  as  manager,  and  carried  on  the  busi-   March  23. 
ness  of  the  bank  from  l(>th  March  1881  to  Ist  September  ""rhoft, 
1884,  and  got  certain  sums  paid  to  him  as  subscriptions   Tnwtand 
by  shareholders.     We  are  not  told  in  the  indictment,      ment. 
but  it  was  explained  in  the  argument,  that  these  sums 
amounted  to  a  trifle  over  £400.     Then  the  indictment 
goes  on  to  say  that  during  that  period  of  years  he  re- 
ceived from  depositors  certain  sums  of  money,  which, 
together  with  the  subscriptions,  amounted  to  over  £5000, 
and  that,  beginning  in  1882  and  going  on  to  1884,  he 
stole  the  money,  apparently  by  overdrawing  an  account 
which  he  had  opened.     That  is  not  the  way  of  stating  a 
charge  of  that  kind  relevantly  and  clearly,  and  I  entirely 
concur  in  the  observations  of  Lord  Craighill,  that  in  this 
matter,  which  was  referred  to  the  Court  by  Lord  Adam 
on  circuit,  we   could  not  with  any  propriety  sanction 
this  charge  as  it  is  presented  to  us.     If  the  Prosecutor 
should  find  it  necessary  to  go  on  with  this  matter  there 
will  be  no  difficulty  in  stating  a  charge  in  the  usual 
way,  and  in  accordance  with  the  views  that  have  been 
expressed.     The  judgment  we  now  pronounce   is   that 
which  I  have  already  sufliciently  indicated — to  sustain 
the   relevancy   of  the   first   charge   of  the   libel   as   a 
charge  of  breach  of  trust  and  embezzlement,  and  with 
respect  to   all   the   other  charges   find   the  libel   irre- 
levant. 

The  Advocate-Deputk  explained  that  he  was  not  in 
a  position  to  go  on  with  the  trial  in  the  meantime,  and 
that  the  usual  practice  in  such  cases  of  certification, 
when  neither  witnesses  nor  jury  were  present,  was  to 
desert  the  trial  pro  loco  et  tempore^  with  the  view  of 
bringing  the  prisoner  to  trial  subsequently.  He  accord- 
ingly moved  that  that  be  done,  and  said  that  with  the 
consent  c»f  both  parties  the  prisoner's  present  bail  bond 
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of  £100  would  hold  until  a  fresh  indictment  was  brought 

o 

aorainst  him. 

o 

The  following  was  the  Interlocutor  : — 

'Edinburgh,  2\st  February  1885. — Find  the  first 
charge  relevant  so  far  as  regards  the  charge  of  breach  oE 
trust  and  embezzlement  libelled,  in  all  other  respects 
find  tlie  libel  irrelevant  as  laid :  but  on  the  motion  o"< 
the  Advocate-Depute  desert  the  diet  against  the  pan^ 
pro  loco  et  tempore,' 

The  panel  was  of  new  indicted  before  Lord  M'Lar^ 
in  the  High  Court  on  23rd  March  1885,  upon  a  lil^ 
charging  Breach  of  Trust  and  Embezzlement 


In   so  far   as  (1),  you  having  received  from  Robert  ^^^«*^^^ 
solicitor  before  the  Supreme  Courts  of  Scotland,  Edinburgh,  ii^   ^ 
near  his  office  at  North  St  David  Street,  Edinburgh,  the  sum  oF  £g 
paid  by  him  to  you  in  cash  on  or  about  4th  January  1881,  and    the 
sum  of  £377,  3s.   lOd.  paid    by  him    to   you   on   or   about    6tb 
January  1881    by  cheque  on  the  Commercial  Bank  of  ScoiLuu/, 
George   Street,  Edinburgh,  which   you   on   the  said    day  drew  in 
cash,  the   said    two  payments  amounting  together  to  the  sum  of 
£382,  3s.  lOd.,  and  being  the  balance  or  residue,  or  part  of  the 
balance  or  residue,  of  the  estate  of  the  deceased  William  Ireland, 
hanlware  merchant  and  jeweller,  Dundee,  which  estate  had  been 
sequestrated,  and  on  which   estate    James    Davie,   now    or  lately 
suptu'intendent  of  the  Public  Washing  Houses,  Dundee,  and  now  or 
lately  residing  in  or  near  Cowga£e,  Dundee,  was  the  trustee;  and 
you  having  received  the  said  sum  last  mentioned,  as  factor  for  the 
said  estate,  and  under  the  trust  and  duty  that  you  should  forthwith 
account   for  and   pay   over  the  same   to   the   said   trustee  on  the 
secjuestrated  estate  of  the  said  William  Ireland,  for  the  purpose  of 
the  same  being  divided  among  the  creditors  of  the  said  William 
Ireland,  and  that  you  should  in  no  event  appropriate  the  same  to 
your  own  uses  and  purposes,  you  the  said  Alexander  Gilruth  Fleming 
did  fail  to  pay  the  said  sum  of  £382,  38.  lOd.,  or  any  part  thereof 
t^  the  said  trustee,  or  to  account  to  the  said  trustee  therefor,  and 
you  the  said  Alexander  Gilruth  Fleming  did  on  the  said  6th  day  d 
January  1 88 1 ,  or  on  some  other  day  or  days  of  that  month,  or  d 
the  month  of  February  immediately  following,  the  time  more  parti- 
cularly l)f  ing  to  the  prosecutor  unknown,  within  or  near  the  office 
or  other  promises  in   Commercial  Street,  Dundee,  then  occupied  by 
you,  or  by  the  Scottish  Banking  Company  (Limited),  or  elsewhere 
in   Dundee  to   tli(^   i»!os<'cutor  unknown,  wickedly  and  feloniooslji 
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and  contrary  to  your  duty,  and  in  breach  of  the  trust  incumbent  on 
you  as  aforesaid,  eml^ezzle  and  appropriate  to  your  own  uses  and 
purposes  the  said  sum  of  £382,  3s.  lOd.  or  thereby,  or  part  thereof, 
the  said  sum  so  embezzled  and  appropriated  by  you  as  above  libelled 
being  the  property  of  the  said  trustee,  or  of  the  creditors  of  the  said 
William  Ireland  :  Likeas  (2),  Rol)ert  Yeaman,  formerly  residing  at 
the  Lea,  Corstorphine,  near  Edinburgh,  and  now  or  lately  residing 
at  Craiglockhart  Hydropathic  Institution,  near  Edinburgh,  having, 
under  agreement  between  the  Heritable  Secui-ities  and   Mortgage 
Investment  Association,  Limited,  and   him,  dated    15th  and    16th 
March    1882,  been   appointed   and   acted    as    factor   for   the    stiid 
association  during  the    period    from    15th    March    1882   to    12th 
July  18«3,  for  certain  heritable  properties  in  Dundee,  with  power 
to  him  to  uplift  the  rents  and  feu-duties  thereof,  to  let  the  same  to 
tenants,  and  generally  to  manage  the  same,  and  to  appoint  a  sub- 
factor  on  his  own  responsibility,  and  for  whom  he  should  be  liable ; 
and  the  said  R(>l>ert  Yeaman  having,  on  or  about  15th  March  1882, 
appointed  you  the  said  Alexander  Gilruth  Fleming  to  be  his  sub- 
&ctor    accordingly    for    the    said    properties,  and    you    having    as 
sub-factor   during   the    said    i)eriod    from    15th    March    1882    to 
12th  July  1883,  received  on  or  about  the  respective  dates  specified 
in  the  first  column  of  the  Schedule  hereto  annexed  and  i-efeixed  to, 
from  the  persons  and  finns  respectively  whose  names  and  addresses 
are  set  forth  in  the  second  column  of  the  said  Schedule,  the  re- 
Rpectivo  sums  of  money  set  forth  in  the  third  column  of  the  said 
Schedule,  amounting  in  all  to  the  sum  of  £2599,  15s.  lid.  or  there- 
by, being  the  rents  and  feu-duties  of  the  said  heritable  properties 
aocniing  and  (laid  duiing  the  same  period  ;  and  it  being  your  duty 
and  according  to  your  truHt  from  the  said  Rol)ert  Yeaman,  to  account 
for  and  pay  to  the  said  Robert  Yeaman  all  the  said  rents  and  feu- 
duties  regularly  as  they  were  received  by  you,  and  in  no  event  to 
appropriate  the  said  rents  and  feu-iluties,  or  any  part  thereof  to  your 
Own  uses  and  purposes,  you  the  said  Alexander  Gilruth  Fleming  did 
fail  to  pay  to  the  said  Robert  Yeaman,  or  to  account  to  him  for  the 
Bum  of  £864,  10s.  5d.  or  thereby,  being  part  of  the  s:iid  rents  and 
ibu-duties  received  by  you  as  sub-factor  foresaid,  during  the  said 
period  as  afore&iid,  and  you  the  said  Alexander  Gilruth  Fleming 
did,  at  various  times  during  the  period  from  15th  March   1882  to 
27th  August   1883,  the  times  more  particularly  being  to  the  pro- 
H«cutor  unknown,  within  or  near  the  office  or  premises  in  Coniuiercial 
Street,  Dundee,  then  occupied  by  you,  or  by  the  Scottish   Banking 
Uoinpany    (Limited),   or    elsewhei*e  in  Dundee    to    the    prosecutor 
Xinknt»wn,  wickedly  and  feloniously,  and  contrary  to  your  duty  and 
in   breach  of  the  trust  reposed  in  you  as  aforesiiid,  embezzle  and 
^pj>n>priate  to  your  own  uses  and  pur|)08e8  various  sums  of  money. 
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the  amount  of  each  Riim  so  embezzled  and  appropriated  being  more 
particularly  to  the  prosecutor  unknown,  all  being  part  of  the  said 
rents  and  feu-duties  received  by  you  as  sub-factor  aforesaid  during 
the  period  of  your  sul>-factory  aforesaid,  and  amounting  in  all  to  the 
said  sum  of  £864,  IDs.  5d.  or  thereby,  the  said  sum  of  money  so 
embezzled  and  appropriated  by  you  as  above  libelled    being  the  i 
property  of  the  said  Kobert  Yeaman,  or  of  the  said  association  :z 
And  you  the  said  Alexander  Gilruth  Fleming  having  been  appre — 
bended,  &c.     [There  was  a  Schedule  annexed  to  the  indictment,  o'^ 
sums  received  by  the  panel  as  sub-factor  for  properties  in  Dunde»^ 
referred  to  therein,  having  three  columns.     The  first  containing  thv- 
dates  when  sums  received  ;  the  second,  the  names  and  addresses  ^i» 
persons  from  whom  received ;  and  the  third,  the  sums  received.] 


Rhind  and  Hay,  for  the  panel,  objected  to  the  revelanc^ 
— It  is  stated  in  the  first  charge  that  the  panel  receiir    , 
the  sum  of  £382  sterling  from  Menzies,  and   that      ^ 
received  that  money  as  factor.     We  object  that  it  is  ictot 
stated  for  whom  he  was  acting  as  factor,  and  that  there 
is  no  averment  that  he  did  not  account  to  the  person 
who  appointed  him  as  such.     The  indictment  leaves  it 
uncertain  whether  he  was  acting  for  Mrs  Ireland,  or 
whether  he  was  appointed  by  the  trustee  under  the  Bank- 
ruptcy Act  on  Ireland's  estate  ;  or,  indeed,  whether  he  was 
appointed  by  anyone.    In  the  previous  indictment  it  was 
stated  who  appointed  him  and  for  whom  he  was  acting. 
A  factor  is  bound  in  law  to  account  only  to  the  person 
appointing  him,  and  consequently  it  is  not  specified  in 
the  indictment  to  whom  the  panel  is  bound  to  account, 
and  it  cannot  therefore  be  inferred  that  he  had,  from 
the  indictment,  failed  to  perform  his  duty  to  account. 

Lord  M'Laren. — Your  argument  is,  that  if  he  was 
factor  for  Ireland,  he  was  not  bound  to  account  to  the 
trustee  in  bankruptcy. 

Rhind. — Yes.  In  the  former  indictment  it  was  set 
forth  to  whom  the  panel  was  bound  to  account.  From 
this  indictment  we  do  not  know  whose  factor  he  was,  or 
what  his  duty  was.  We  object  to  the  second  charge, 
that  it  is  wanting  in  specification.  While  the  persoiis 
from  whom  the  panel  is  sjiid  to  have  received  the  rents 
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question  are  mentioned  as  well  as  the  amounts,  and     1885. 

dates  on  which   they  were  received,  there   is   no     No.  74. 
cification  of  the  locus  at  which  they  were  received.    Fleming. 
7/ui?/i  Scott,  8th  May  1879,  Coupcr,  vol.  iv.,  p.  227.  Hi^h Court. 
5  place  where  the  panel  is  said  to  have  received  these   March  IS 
18  should  have  been  stated  in  the  schedule.     The     Theft, 
►wn  must  prove  the  place  ;  the  panel  is  entitled  to   IJI^J^ 

information,  in  order  to  prepare  his  defence.  ^^^ 

i.  V.  Campbell,  A.-D. — With  reference  to  the  objec- 
1  to  the  second  charge,  the  case  of  Scott  founded  on 
5  a  special  ona  The  important  element  in  such  a 
Tge  is  the  embezzlement  of  the  money,  not  the  receipt 
it.  It  is  plainly  averred  here  where  the  ptmel  appro- 
sited  and  embezzled  the  money,  and  that  is  the  crime, 
I   what  is  to  be  proved.      The  receipt  of  it  is  not 

crime.  The  case  of  John  Rae,  High  Court,  16th 
y  1854,  Irv.,  vol.  L,  p.  472,  is  the  form  upon  which 
5  indictment  is  framed.  The  rule  is,  that  the  prose- 
or  must  aver  that  the  panel  received  funds  in  the 
irse  of  his  office,  and  that  he,  out  of  such  funds, 
bezzled  so  much.  There  is  more  specification  here 
,n  is  strictly  required.  [Reads  Lord  Craighill's 
nion,  8ui>ixi,  p.  568. J  With  reference  to  the  objec- 
Q  to  the  first  charge,  it,  is  sufficient,  we  contend,  to 
\T  a  trust  and  duty  to  account,  and  it  is  not  necessary 
show  how  that  trust  arose.  Opinion  of  Loi-d  Young 
to  narrative  on  p.  I  of  previous  indictment,  supra, 
574. 

Lord  M'Laken. — If  it  is  proved  that  the  factory  was 
m  Ireland's  executry,  that  would  fall  on  the  sequestra- 
Q  of  the  estate,  and  a  new  appointment  by  the 
istee,  or  recognition  by  him  would  be  required.  There 
sin  ambiguity  as  to  the  factory. 
Campbell. — The  duty  is  to  account  to  the  tinistee  on 
5  sequestrated  estate,  and  the  expression  *  factor  for 
d  estate'  means,  we  contend,  factor  for  the  estate, 
er  as  well  as  before  the  sequestration. 
LoKD  M*Laren. — There  are  two  charges  of  embezzle- 
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jase  to  distinguish  it  from  one  of  ordinary  embezzlement. 
The  prosecutor  has,   in   the   schedule  annexed  to  the 
indictment,  stated  the  time,  the  sums,  and  the  addresses  Aiox!*GUmth 
of  the  persons  from  whom  the  sums  were  received  by    ^^"^g- 
the   panel,   but   has   not   stated   the   places   where   he  p^^2?^ 
received  them.     Time  and  place  are  always  necessary  in   March  23. 
an  indictment,  but  not  for  the  purpose  of  informing  the    ^^^  * 
accused  of  the  evidence  to  be  led,  but  for  the  purpose  of  S™?*^ 
showing    him   how   the   crime   was   committed.      The     ^^^^ 
receiving  money  is  not  the  crime,  but  the  appropriation, 
the  place  of  which  is  stated ;  and  it  is  in  connection 
with  the  latter   that  time  and  place  are  essential.      I 
have  no  doubt  as  to  the  relevancy  of  this  charge  accord- 
ing to  the  usual  practice  of  this  Court. 

The  indictment  was  accordingly  held  to  be  relevant,  and 
lie  panel  pleiwling  not  guilty.  Evidence  was  thereupon 
idiluced,  in  the  coui-se  of  which  the  Advocate-Depute 
Proposed  to  shew  to  Robert  Steven,  a  witness  for  the 
►roaecution,  a  document  purporting  to  be  a  deposition 
•f  the  panel  in  William  Ireland's  sequestration,  and  to 
sk  him  whether  the  said  document  shews  that  in  the 
loui'se  of  that  deposition,  the  question  was  put  to  the 
>anel — *  Where  is  the  £383  odds  that  you  admit  having 
'oceived  back  from  Mr  Menzies  ? ' 

Rhind,  for  the  panel,  objected  to  the  competency  of 
:his  question,  and  contended  that  in  respect  of  the 
ieposition  not  being  volunfciry  on  tlie  part  of  the  panel, 
iiid  being  in  this  respect  unlike  a  declaration,  it  could 
Qot  be  used  against  him.  The  objection  was  sustained, 
and  the  question  was  held  to  be  ina^lniissible, — Lord 
M'Laren  oljserving  that,  unless  in  a  very  exceptional  case, 
the  proceedings  in  one  Court  in  a  different  case  could 
not  be  used  as  evidence  against  a  prisoner  in  the 
Criminal  Court. 

The  Jury  found  the  panel  guilty  of  both  charges  as 
libelled,  and  he  was  sentenced  to  imprisonment  for  six 
calendar  months. 

Agent  for  the  Panel.— W.  Johnston,  Writer,  Dundee. 
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ty  :  A^  also  of  the  crime  of  assault,  aggravated  by  the  same  1885. 
ving  been  committed  to  the  injury  of  the  person  :  As  also  of  the  no~75 
me   of  breach  of  the  public  peace,  or  of  one  or  more  of  said    Mathoson 

Vm 

mes,   actors  or  actor,   or  art  and   part :    In  so  far  as  (First) ^       Roes. 
!or]ge  Nicolson,  messenger-at-arms,'  ...   *  having  been  instructed  uiirh  Court" 

or  on  behalf  of  the  pursuers  of  the  action  hereinafter  mentioned    March  19. 

execute  the  summons  in  said  action  by  serving  a  copy  thereof  SuBpeiMion. 

each  of  the  defenders  mentioned  therein,  namely,  by  or  on 
half  of  the  pursuers  of  an  action  of  declarator,  interdict,  and 
mages  raised  in  the  Court  of  Session  at  the  instance  of  James 
ackenzie,  tacksman  of  the  farm  of  Linshader,  in  the  said  parish  of 
igy  with  consent  and  concurrence  of  Dame  Mary  Jane  Perceval 

M^atheson,  heritable  proprietrix  in  liferent  of  the  said  farm, — 
^MTSuers ;  against  {First),  Certain  persons,  all  crofters,  squatters, 
sub-tenants  in  the  township  of  Tobuon,  situated  in  the  said 
kiish  of  Uig,'  viz.,  ...  *  and  others ;  (Second),  Certain  pei-sons, 
I  crofters,  squatters,  or  sub- tenants  in  the  township  of  Aird 
ige,  situated  in  the  said  parish  of  Uig,  viz.,'  .  .  .  '  and  others  ; 
"Aii-rf),  Certain  persons,  all  crofters,  squatters,  or  sub-tenants  in  the 
township  of  Valtos  aforesaid,  viz.,'  ...  *  and  others  ;  and  {Fourth), 
Brtain  persons,  all  crofters,  squatters,  or  sub- tenants  in  the  township 
"Kneep aforesaid, i-iz.,'  .  .  .  'and others, — Defenders;  inwhichaction 
le  summons  was  signeted  at  Edinburgh  on  the  twenty-ninth  day  of 
ovember  eighteen  hundred  and  eighty-four,  and  contained  warrant 
:  citation  :  And  the  said  George  Nicolson  having,  along  with  Donald 
[acdonald,  then  and  now  or  lately  ground  officer,  and  then  and  now 
:  lately  residing  at  Doune,  Carloway,  in  the  said  parish  of  Uig,  who 
»ted  as  his  assistant  and  concurrent,  served  copies  of  the  said 
immons  on  several  of  the  defenders  therein  mentioned,  and  having 
a  or  about  the  eighth  day  of  November  [this  word  'November* 
as  deleted,  and  the  word  '  December '  substituted  in  the  margin, 
ad  signed  by  the  Sheriff-substitute]  eighteen  hundred  and  eighty- 
mr,  proceeded  to  the  dwelling-house  at  Valtos  aforesaid,  then  and 
3W  or  lately  occupied  and  possessed  by  Widow  Catheiine  Maclcod, 
■ofter.  No.  31  of  said  township  of  Valtos,  one  of  the  defenders 
lentioned  in  the  said  summons,  for  the  purpose  of  serving  upon  the 
iid  Cath(?rine  Macleod  a  copy  thereof,  they,  the  said'  sus^x^nders  *did, 
U  and  each,  or  one  or  more  of  them,  with  the  aid  and  assistance  of 

large  number  of  unruly  persons  whose  names  are  at  present  to 
tie  complainer  unknown,  wickedly  and  feloniously  place  themselves 
i  front  of  the  door  of  the  said  dwelling-house,  and  forcibly  resist 
nd  obstruct  the  said  George  Nicolson  and  his  said  assist^int  and 
oncurrent,  and  prevent  them  fi*om  approaching  tlie  said  door,  and 
•om  entering  the  said  dwelling-house,  and  from  serving  tlie  said 
opy  summons  u|M)n  the  said  Catherine  Maclcod  :'  [There  was  then 
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1885.       set  forth,  in   like  terms,  two  other  acts  of  deforcement  while  said 

NaTs,      summons  was  being  served  on  the  same  day  upon  two  of  the  other 

Matheson     defenders   therein,   viz.,   upon  Angus   Morison,   crofter,   and   John 

Ross.        Matheson,  squatter]  *and  all  this  tlie  said'  [here  followed  the  names 

High  Court"  ®^  *^®  accused],  *  or  one  or  more  of  them,  did,  well  knowing,  or 

March  19.    having  good  reason  to  know,  that  the  said  George  Nicolson  was  an 

Suspension,  officer  of  the  law  then  engaged  in  the  execution  of  his  duty  as  above 

mentioned,  and  that  the  said  Donald  Macdonald  was  his  assistant 

and   concurrent   therein,   by  all  which,   or  part  thereof,   the   said 

George  Nicolson  and  his  assistant  and  concurrent  were   deforced 

and  obstructed  in  the  execution  of  their  said  duty.      Likeas  (Second)* 

[Here  followed  two  charges  of  assault]. 

During  tlie  trial  and  after  the  close  of  the  prosecutor's 
case,  it  was  found  that  there  was  an  error  in  the  com- 
plaint in  specifying  the  day  on  which  the  deforcement 
was  alleged  to  have  taken  place.  The  Procurator-fiscal 
then  moved  to  have  the  complaint  amended  to  the 
extent  of  deleting  the  word  *  November '  and  substituting 
^December,'  The  agents  for  the  panels  objected  to 
this  being  done,  but  the  Sheriff  -  substitute  allowed 
and  directed  the  amendment  to  be  made,  which  was 
accordingly  done  and  authenticated  as  the  statute 
required.^ 

The  trial  thereafter  proceeded,  and  in  the  course  of 
the  examination  of  the  second  witness  for  the  defence, 
the  Bill  of  Suspension  states — 

^  Statute  27  and  28  Vic,  cap  117  (Summary  Procedure  Act, 
1864). 

Section  5 — '  No  objection  shall  be  allowed  by  the  Court  to  any 
complaint  under  this  Act  for  any  alleged  defect  therein  in  substance 
or  in  form  or  for  any  variance  between  any  such  complaint  and  the 
evidence  adduced  on  the  part  of  the  prosecutor  or  complainer  at  the 
hearing  thereof  not  changing  the  character  of  the  offence  charged  : 
but  if  any  such  objection  or  variance  shall  appear  to  the  Court  to 
be  such  that  the  respondent  has  been  thereby  deceived  or  misled,  it 
shall  be  lawful  to  the  Court  to  adjourn  the  heanng  to  some 
future  day,  and  at  the  same  time  or  at  any  stage  of  the  proceedings 
to  direct  such  amendment  to  be  made  upon  the  complaint  as  may 
appear  to  be  requisite,  not  changing  the  character  of  the  offence, 
and  such  amendment  shall  be  authenticated  by  the  signature  or 
initials  of  the  judge  or  clerk  of  Court.' 
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Stat.   8.  In  the  course    of  examination    of  Miirdo  Maclennan,      1885. 
fisherman,  Valtos,  the  second  witness  for   the  panels,  the   SlieiilT      ^^  75^ 
interrupted   the   examination-in-chief,  and   put   the  questions,  and     Matheson 
took  as  evidence  the  answers  which  follow,  the  witness  having  said        R08& 
that  a  week  after  the  alleged  deforcement,  he  had  attended  a  meet-  Hi^^^urt, 
ing  presided  over  by  the  Rev.  Mr  M'lver,  minister  of  the  parish  of    March  19. 
Uig: — *  The  Sheriff, —  At  the  meeting  of  which  you  have  spoken,  at  Suspension, 
which    the    Rev.    Mr    M*Iver   presided,  did    he    explain  that  the 
summonses  which  had  been  left  by  the  officers  meant  that  the  big 
farmers  wanted  the  crofters  and  others  to  take  their  cattle  off  the 
big  farmers'  land  ? — I  don't  remember.     Did  the  Rev.  Mr  M*Iver 
ever  tell  the  people  to  take  their  cattle  off  the  islands  ? — I   don't 
know ;  I  would  have  remembered  if  Mr  M'lver  had  ever  told  us 
that.     Did    Mr    M*Iver   ever,  to    your   knowledge,  advise   people 
to   take  the  cattle  off  the  islands  ?  .  .  .  His   Lordship   repeated 
the    question,  to   which    the   witness    answered,  that    he    did    not 
know  whether  the  Rev.  Mr  M*Iver  had  so  advised  any  one.'     The 
said  evidence  was  entirely  incompetent  and  irrelevant  to  the  issue. 

Stat.  9.  The  Sheriff-substitute  then  put  the  said  Rev.  Angus 
M*Iver,  who  was  present  in  Court,  into,  or  close  to,  the  witness- 
box,  at  his  own  bandit,  against  the  protest  of  the  agent  for  the 
panels,  and  without  putting  him  on  oath.  He  was  then  subjected 
by  the  Sheriff  to  a  lengthened  examination  regarding  his  ante- 
cedents, the  composition  of  his  congregation,  the  number  of  persons 
formerly  belonging  to  the  Free  Church  who  had  joined  the  Estab- 
lished Church,  regarding  the  general  state  of  the  parish,  alleged 
attempts  at  murder  (which  were  merely  imagined  by  the  Sheriff), 
and  his  views  of  land  law  reform,  the  views  on  political  topics 
entertained  by  the  crofters,  including  the  prisoners,  and  the  con- 
tents of  the  sermons  which  he  had  recently  preached.  The  said 
examination  of  one  who  was  not  cited  or  called  as  a  witness  in  the 
cause  was  illegal  and  incompetent.  The  questions  asked  were 
irrelevant  and  incompetent,  and  the  answers  thereto  formed  part 
of  the  grounds  of  judgment  of  the  Sheriff.  Thereafter  some  formal 
evidence  was  given,  and  the  diet  was  again  adjourned  till  next  day, 
when  the  agents  of  the  parties  were  heard,  and  the  sentence  com- 
plained of  was  pronounced. 

Stat.  10.  Although  the  Sheriff-substitute  by  said  sentence  found 
the  complainers  guilty  of  having  committed  the  alleged  offence  on 
8th  December,  the  witnesses  for  the  prosecution  swore  that  it 
had  been  committed  on  8th  November,  and  no  other  evidence 
was  led  as  to  the  date  of  the  alleged  offence.  Not  only  was  the 
alteration  of  the  libel  illegal  and  incompetent,  but  the  finding 
of  the  Sheriff-substitute  was  contradicted  by  the  evidence  for  the 
prosecution. 
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1885.  Stat.  11.  The  procedure  in  the    course    of   the  trial,   and  the 

No.  76.  evidence  of  the  said  Angus  M'lver,  was  arbitrary  and  illegal,  and 

Matheson  amounted  to  injustice  and  oppression.      Further,  the  said  Sheriflf  in 

Robs.  convicting  the  complainers  proceeded  not  only  on  the  incompetent 


High  Court  ^nd  illegal  evidence  or  statements  referred  to,  but  also  on  supposed 
March  19.  circumstances  of  which  no  evidence  whatever  had  been  led,  and  of 
Suspension,  which  he  could  have  no  judicial  knowledge  ;  in  particular,  that 
'  all  the  agrarian  lawlessness  in  the  island  had  been  perpetrated  by 
those  connected  with  the  Established  Church/,  and  referred  to  state- 
ments which  a  gentleman  volunteered  to  him  (the  SheriflF)  in 
private  conversation.  A  report  of  the  said  judgment  is  produced 
and  referred  to  for  its  terms.  It  may  be  explained  that  the  com- 
plainers reside  in  the  parish  of  Uig,  and  are  adherents  of  the 
Established  Church. 

The  SheriflF-substitute  thereafter  pronounced  the  follow- 
ing sentence — 

Stornovyay^  2\8t  Fehruary  1885. — The  Sheriff-substitute,  in  re- 
spect of  the  evidence  adduced,  Finds  the  said  Murdo  Macdonald, 
Peter  Matheson,  John  Macaulay  (the  younger),  and  Peter  Mac- 
donald, guilty  of  the  crime  of  deforcing  and  obstructing  an  officer  of 
the  law  or  his  assistant  while  engaged  in  the  execution  of  their 
duty,  charged  ;  as  also  of  the  crime  of  assault  charged,  but  not  of 
the  aggravation  thereof  libelled;  and  the  said  Malcolm  Mathesou 
and  Angus  Maclean  guilty  of  the  crime  of  assault  charged,  but  not 
of  the  aggravation  thereof  libelled ;  and  the  said  Donald  Morison 
guilty  of  the  crime  of  deforcing  and  obstructing  an  officer  of  the 
law  or  his  assistant  while  engaged  in  the  execution  of  their  duty, 
charged ;  and  the  said  Duncan  Graham  guilty  of  the  crime  of 
assault  charged,  but  not  of  the  aggravation  thereof  libelled :  And 
therefore  decerns  and  adjudges  each  of  the  said  Murdo  Macdonald, 
Peter  Matheson,  and  Duncan  Graham  to  be  imprisoned  for  the 
period  of  ten  days  from  this  date,  and  thereafter  to  be  set  at  liberty ; 
decerns  and  adjudges  the  said  Angus  Maclean  to  be  imprisoned  for 
the  period  of  seven  days  from  this  date,  and  thereafter  to  be  set  at 
liberty ;  decerns  and  adjudges  each  of  the  said  Malcolm  Matheson 
and  Peter  Macdonald  to  be  imprisoned  for  the  period  of  thirty 
days  from  this  date,  and  thereafter  to  be  set  at  liberty ;  decerns  and 
adjudges  the  said  Donald  Morison  to  be  imprisoned  for  the  period 
of  forty  days  from  this  date,  and  thereafter  to  be  set  at  liberty ; 
and  decerns  and  adjudges  the  said  John  Macaulay  (the  younger)  to 
be  imprisoned  for  the  period  of  fifty  days  from  this  date,  and  there- 
after to  be  set  at  liberty :  And  for  these  purposes  grants  warrant  to 
officers  of  the  law  to  convey  the  said  Murdo  Macdonald,  Peter 
Matheson,   Duncan  Graham,   Angus    Maclean,  Malcolm    Matheson, 
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Peter    Macdonald,    Donald    Morison,    and   John    Macaiilay    (the  1885. 

younger)  fi-om  the  Bar  to  the  prison  of  Storuoway,  thereafter  to  be  NoTts. 

dealt  with  in  due  course  of  law  :  And  dismisses  the  complaint  in  so  Matheson 
far  as  regards  the  said  Kenneth  Maclean.  Boss. 


High  Court, 

The  suspenders  pleaded  that  the  sentence  complained  ^farchi9. 
of  should  be  suspended  in  respect,  inter  alia —  Suspension. 

(1)  Incompetent  and  irrelevant  evidence  was  admitted 
against  the  complainers.  (2)  The  Sheriff  examined  a 
person  not  called  as  a  witness  by  the  Crown  or  the 
panels,  and  not  sworn,  in  the  course  of  the  complainers' 
evidence.  (3)  The  SheriflF  acted  oppressively,  unjustly, 
and  with  partiality  throughout  the  trial  of  the  com- 
plainers, and  transgressed  the  fundamental  rules  of 
justice.  (4)  The  said  amendment  of  the  libel,  specially 
at  the  stage  at  which  it  was  made,  ought  not  to  have 
been  allowed ;  or  otherwise,  no  evidence  whatever  was 
led  to  support  the  conviction  complained  of.  (5)  The 
said  conviction  is  void  from  uncertainty. 

Kennedy,  for  the  suspenders. — The  whole  proceed- 
ings should  be  quashed  in  respect  the  SheriflF-substitute 
allowed  a  material  alteration  in  the  complaint  when  it 
was  not  competent  to  do  so.  The  amendment  was 
incompetent,  but  if  competent  and  made,  there  was  no 
evidence  to  convict,  as  the  evidence  had  reference  to  a 
crime  committed  on  the  8th  November,  and  the  com- 
plaint charged  crimes  committed  on  the  8th  December. 
The  case  is  not  one  to  which  the  Summary  Procedure 
Act,  1864,  applies,  in  respect  it  is  one  which  could  not 
have  been  tried  summarily  at  the  passing  of  the  Sum- 
mary Procedure  Act,  1864,  under  Sir  Wm.  Rae's  act ;  the 
act  9  Geo.  IV.,  c.  29.  The  case  should  have  been  tried 
with  a  jury.  Bute  v.  Morey  High  Court,  Nov.  24, 1870, 
Couper,  vol.  i.,  p.  495;  Hume,  vol.  ii.,  p.  180.  The 
Court  has  refused  to  allow  a  conviction  to  stand  where 
an  amendment  had  been  made  after  evidence  had  been 
led  as  to  the  locus  of  a  crime  when  there  was  no  locus 
stated.  Stevenson  v.  M'Levy,  High  Court,  Feb.  21, 
1879,    Couper,    vol.    iv.,    p.    196.      In    the    case    of 

VOL.  V.  2  Q 
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1885.     Maxwell  v.  Black,  High   Court,   June    1,   1860,  Irv., 

NoTts.     vol.   iii.,    p.    592,   the    Court   set    aside    a    conviction 

v^^  where  the   locus    delicti  was   said  in    the    complaint 

to  be  in  the  parish  of  Auchtermuchty,  but  at  the  trial 


j^h^^'  was  proved  to  be  in  the  parish  of  CoUessie.  There  is 
Suspension.  ^^  casB  in  which  an  amendment  has  been  made  before 
proof.  Secondly,  the  Sheriff  has  admitted  incompetent 
evidence  by  examining  Mr  Mlver,  who  was  not  sworn, 
and  was  not  called  by  either  party.  The  answers  by 
Mr  M'lver  prejudiced  the  Sheriff's  mind,  and  persuaded 
him  that  there  was  a  state  of  terrorism  in  the  island, 
and  that  nobody  could  safely  give  evidence  against  the 
panels ;  and  this  has  caused  the  Sheriff  to  disbelieve  the 
witnesses  for  the  defence,  who  said  that  no  deforcement 
took  place,  and  so  act  in  a  partial  and  unjust  manner. 
In  the  case  of  Wynn  v.  Lindsay,  High  Court,  No- 
vember 22,  1883,  Couper,  vol.  v.,  p.  370,  the  Court  set 
aside  a  conviction,  a  witness  having  been  sworn  and 
examined,  but  whose  name  was  not  on  the  list. 
Further,  the  conviction  fails  from  uncertainty.  The 
charge  is  alternative,  viz.,  of  deforcing  an  officer  or  his 
assistant,  and  the  conviction  is  in  the  same  terms.  The 
suspenders  are  entitled  to  know  whether  it  was  the  one 
or  the  other,  or  both,  that  were  deforced.  The  assistant 
could  not  be  deforced.  Reaney  v.  Maddever,  22nd 
November  1883,  Couper,  vol.  v.,  p.  367. 

E.  V.  Campbell,  for  the  respondent. — The  change  in 
the  date  could  competently  be  made  under  the  powers 
conferred  by  section  5  of  the  Summary  Procedure  Act. 
The  propriety  of  allowing  this  change  was  by  the  statute 
left  to  the  discretion  of  the  judge  trying  the  cause,  and 
this  discretion  should  not  be  interfered  with  except  on 
the  ground  of  injustice  ;  and  the  appeal  would  be  to  the 
mobile  officium  of  the  Court.  If  there  had  been  no 
date  it  is  possible  that  the  complaint  would  not  have 
stood;  but  if  the  date  was  wrong,  it  may  be  changed  at  any 
stage  of  the  proceedings,  so  long  as  no  injustice  is  done, 
and  there  is  no  change  made  in  the  character  of  the 
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ofience  cbarged,  27  and  28  Vict.,  c.  53,  sec.    5.      An  1885. 

stmendment  was  allowed  before  trial  even  in  a  murder  noTts. 

56  ot  an  impossible  date.  ». 

IjORD  Young. — But  that  was  at  the  request  of  the 


prisoner's  counsel,  the  Dean  of  Faculty,  and  also  of  the   B^ch  19. ' 

Crown  Counsel.  Suspennoo. 

R  V.  Campbell. — No  doubt,  but  still  it  was  made ; 
£Uid  in  the  case  of  Jackson  v.  Jones,  High  Court,  1st 
Jiine  1867,  Irv.,  vol.  v.,  p.  409,  the  alteration  of  date 
nth  October  1866  to  11th  or  12th  October  1867 
held  competent  before  trial,  in  respect  it  did  not 
aflfiect  the  character  of  the  oflfence  charged  in  the  sense  of 
"the  Act  of  1864,  section  5  :  and  in  England  the  procedure 
seemed  practically  the   same.      Any  variance  between 
*lio  information  and  the  evidence  led  in  support  of  it  is 
^^ired  by  sections  1  and  9  of  the  Act  11  and  12  Vict.,  c. 
^3   (Jervis'  Act).    Paley  on  Summary  Convictions,  p.  81. 
-^accordingly,  in  the  case  of  Ouley  v.  GeCy  7th  May  1861, 
IV",  Law  Times,  p.  338,  the  conviction  by  the  magis- 
trates of  keeping  a  house  open  for  betting  on  the  8th 
November,  the  charge  being  of  '  keeping  a  house  open 
for  betting  on  the  5th  October  and  on  divers  other  days 
^xid  times  between  the  said  5th  October  and  the  laying 
^f  the  said  information  (the  16th  November  following), 
^as  affirmed  ;  the  variation  not  being  material  and  not 
*iaTing  misled  the  accused.     In  the  case  of  Ralph  v. 
^nrral,   31st    May    1875,    xliv.    Law    Journal,    Mag, 
Cas.,   p.    143,    where   the   accused    was   charged   with 
^^maging  a  lamp,  the  property  of  three  persons,  and  the 
Evidence   did   not  show  it  was  the  property  of  these 
Poisans ;  the  judges  held  that  wliile  the  variance  would 
^  fetal  at  Common  Law,  it  was  cured  by  Jorvis'  Act, 
*^d  the  case  was  remitted  to  the  Justices  to  proceed, 
^-•i^tly,  the  case  was  competently  tried  by  the  Sheriff, 
^tider  the  Summary  Jurisdiction  Acts,  without  a  jury. 
-^o  jury  was  asked  by  tlie  accused.      In  the  case  of 
^^ackenzie  v.  Frasery  High  Court,  25th  October  1882, 
^"^ouper,  vol.  v.,  p.  124,  the  Court  upheld  a  conviction 
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1885.    before  the  Sheriff  in  a  case  of  mobbing  and  rioting,  the 
NoTts.     facts  there  almost  amounting  to  a  deforcement. 
V.  Lord  Young. — The  appellants  here  were  brought  to 

trial  before    the    Sheriff-substitute    of    Ross-shire,     at 


wirch  19. '  Stomoway,  for  the  crime  of  deforcement  and  assault,  and 
Suspension,  wcrc  couvictcd  and  sentenced  by  him  to  various  periods 
of  imprisonment.  The  conviction  and  sentence  is  com- 
plained of,  first,  upon  the  ground  that  ih^  Sheriff 
allowed  the  complaint  on  which  it  proceeded  to  be 
amended  in  the  date  in  the  course  of  the  trial,  and, 
indeed,  after  the  close  of  the  prosecutor's  evidence. 
The  date  originally  stated  in  the  complaint  as  the  date 
of  the  offence  was  the  8th  of  November  1884.  On  that 
day,  the  prosecution  alleged  the  appellants  had  deforced 
and  assaulted  an  officer  and  his  assistant  in  the  exercise  ' 
of  his  duty  in  serving  summonses,  dated  the  29th 
November,  or  three  weeks  after  the  offence  was  said 
to  have  been  committed.  Although  it  was  plain 
that  the  dates  were  incompatable,  and  one  or  both  must 
be  wrong,  it  did  not  appear  on  the  face  of  the  libel 
which  was  wrong,  or  whether  both  were  wrong.  But  I 
assume,  for  that  alone  is  consistent  with  the  course 
the  case  took,  that  the  real  date  was  8  th  December, 
and  accordingly  that  was  the  date  the  Sheriff  allowed 
in  the  course,  or  rather  at  a  late  period,  of  the 
trial  to  be  substituted  for  the  original  one  of  8th  No- 
vember. The  question  is  whether  he  was  lawfully 
entitled  to  allow  that  amendment  at  that  stage.  Now 
one  thing  is  quite  clear,  assuming  December  to  be 
right,  and  not  November,  that  no  injustice  was  done 
in  making  the  change,  and  it  is  not  suggested  that  any 
injustice  or  disadvantage  has  been  suffered.  Of  course 
that  is  subject  to  the  observation  that,  if  the  amendment 
was  illegal,  the  appellants  were  legally  entitled  to  any 
unearned  advantage  out  of  the  prosecutor  s  error,  of 
which  they  were  deprived  by  the  amendment.  But  I 
take  it  that  they  suffered  no  disadvantage  and  were  put 
to  no  inconvenience.     I  mean  that  they  were  in  no  way 
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ejudiced  in  their  defence  or  put  to  any  greater  peril  1885. 

the  amendment  than  they  would  have  been  if  the  n^6. 

te  had  been  right  at  first.  *  v^^ 
Now,  taking  the  case  so,  was  the  amendment  legal  ? 


tnaioii. 


think  the  prosecution  would   have   been  competent  iS&rch^ 

der  the  Act  9  George  IV.,  c.  29,  Sir  Wm.  Rae  s  Act ;  ^j^^ 

'  I  do  not  agree  with  Mr  Kennedy's  argument  that  a 

je  of  deforcement  such  as  this — an  assault  upon  an 

icer  of  the  law  in  the  execution  of  his  duty — could 

t  be  competently  tried  under  that  Act.     It  might  be 

)re  or  less  discreet  to  try  it  under  that  Act,  and  there 

3  certainly  many  cases   of  deforcement   and  assault 

lich  might  with  perfect  propriety  be  so  tried.     But 

to  the  competency  of  so  trying  such  a  case  I 
anot  entertain  a  doubt  for  a  moment.  If  it  had 
en  so  tried,  the  prayer  of  the  complaint  would  have 
aited  the  punishment  on  the  very  face  of  it.  But 
en  the  Summary  Procedure  Act  of  1864  applies 
pressly  to  all  complaints  before  the  Sherifi*  in  the 
ercise  of  the  summary  jurisdiction  conferred  upon 
01  by  the  Act  9  George  IV.,  c.  29 ;  that  is  to  say,  it 
plies  to  all  complaints  which,  before  the  statute,  might 
mpetently  have  been  brought  under  the  older  Act  of 
^o.  IV.  The  complaint  here  bears  on  the  face  of  it 
at  it  is  under  the  Summary  Jurisdictions  Acts  of 
64  and  1881,  and  the  punishment  which,  under  the 
tt  of  Geo.  IV.,  is  limited  by  the  terms  of  the  com- 
aint,  does  not  require  in  this  prosecution  to  be  limited 
the  prayer  as  under  the  Act  of  George  IV.,  because 

all  prosecutions  under  the  Summary  Procedure  Act 
e  punishment  is  limited  by  statute,  and  the  Act  of 
181,  which  is  one  of  the  Acts  mentioned  in  the  title  of 
e  complaint,  prohibits  for  the  future  any  prosecution 
ider  9  Geo.  IV.,  and  requires  that  any  which  pre- 
ously  would  have  been  brought  under  it  should  there- 
ter  be  brought  under  the  Acts  1864  and  1881. 
ic  importance  of  these  observations  is  that  clause  5 
the  Act  of  1864  provides  that  no  objection  shall  be 
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1885.     allowed  by  the  Court  to  any  complaint  under  this  Ac::^ 
nTTs.     or  for  any  alleged  defect  therein  in  substance  or  in  for 
V.        or  tor  any  variance  between  any  such  complaint  and 

evidence  adduced  on  the  part  of  the  prosecutor  or  ccv^ 


wSroh  m   plainer  at  the  hearing  thereof,  not  changing  the  charaf^i^ 
SiupeDdoii.  of  the  oflfence  charged ;   but  if  any  such  objectioa  or 


variance  shall  appear  to  the  Court  to  be  such  that 
respondent  has  been  thereby  deceived  or  misled,  it 
shall  be  lawful  for  the  Court  to  adjourn  the  hearing 
till  some  future  day,  and  at  the  same  time,  or  at  any 
stage  of  the  proceedings,  to  direct  such  amendment  to 
be  made  upon  the  complaint  as  may  appear  to  be 
requisite,  not  changing  the  character  of  the  offence; 
and  such  amendment  shall  be  authenticated  by  the 
signature  or  initials  of  the  Judge  or  Clerk  of  Court. 
Now  1  think  that  in  the  Sheriff's  place  it  would 
not  have  occurred  to  me  that  the  accused  could 
take  any  prejudice  from  the  amendment  being  made 
upon  the  spot  when  the  error  was  pointed  out; 
nevertheless,  I  think  the  Sheriff  acted  with  becoming 
discretion  when  he  offered  to  the  accused  or  their 
agent  to  adjourn  the  case  if  they  desired  it  No 
such  desire  was  expressed,  and  the  amendment  was 
ordered  and  authenticated  as  the  statute  required.  I 
cannot  think  that  this  amendment  was  other  than  com- 
petent. It  differs  from  an  amendment  of  the  locus, 
because  that  may  raise  a  question  of  jurisdiction.  As  it 
is  not  of  that  nature,  we  have  not  to  determine  any  such 
question  as  was  raised  in  the  case  of  Stevenson  cited, 
Couper,  vol.  iv.,  p.  495,  in  which  the  Appeal  Court 
declined  to  sanction  the  insertion  of  a  locus  for  the  first 
time  after  the  conclusion  of  the  evidence,  to  fit  the 
evidence  that  had  been  led.  The  matter  in  the  present 
case  is  one  of  time,  and  I  assume  that  the  evidence 
upon  which  the  appellants  were  convicted,  of  violent 
conduct  upon  the  8th  December,  applied  to  that  date. 
In  one  view,  and  I  think  the  right  view,  of  clause  5  of 
the  Summary  Procedure  Act,  the  Sheriff  might  have 
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proceeded    upon    that    evidence,   and    made   his   con-  1885. 

viction   apply  to   the    8th   December,  disregarding  the  nTTs. 

discrepancy  between  that  date  and  the  8th  November.  ».****" 
The  magistrate  is  required  to  proceed  on  the  truth  of  the 


substance  of  the  matter,  disregarding  any  such  discrep-   wSch m* 
ancy  owing  to  an  error ;  but  I  think  the  SheriflF  acted  suapemdon. 
properly  in  correcting  the  error,  and,  indeed,  that  was 
necessary  if  a  conviction  was  to  be  made  by  reference  to 
the  complaint. 

On  the  other  grounds  of  objection  to  this  conviction, 
they  are  not  such,  as  we  think,  call  for  any  reply.  I 
shall  not  assume  the  statements  which  were  made  as  to 
the  Sheriffs  conduct,  except  for  the  purpose  of  deciding 
this  case.  We  have  had  no  statement  or  explanation 
from  him,  but  taking  it  that  he  entered  into  an  irregular 
and  impertinent — in  the  sense  of  not  being  pertinent  to 
the  subject — conversation  with  a  clergyman  who  was 
present,  and  put  questions  to  him  which  had  no  bearing 
m  the  case,  I  am  not  of  opinion  that  his  having  done  so 
iffords  any  ground  for  our  interfering  with  the  convic- 
tion. So  far  as  I  can  make  out  from  the  statements 
tnade  to  us,  the  Sheriff  thought  that  Mr  M'lvor  was  a 
person  likely  to  be  able  to  influence  the  accused,  who, 
lie  thought,  were  engaged  in  lawless  proceedings  by 
pasturing  cattle  on  other  people's  land,  and  that  probably 
;hose  summonses,  in  the  service  of  which  the  messenger 
was  deforced,  would  be  received  with  violence,  and  he 
nrished  to  have  Mr  Mlvor's  influence  exerted,  so  as 
o  bring  them  to  a  better  state  of  mind.  We  cannot 
mter  on  that.  I  may  have  my  own  views  as  to  whether 
t  was  judicious  to  enter  on  that  course  in  a  Court  of 
Fristice,  but  I  am  not  prepared  to  attribute  any  im- 
proper motive  to  the  Sheriflf,  and  I  cannot  see  anything 
savouring  or  suggesting  the  notion  of  improper  motive. 
But  it  is  sufficient  to  say  on  this  head  that  whatever 
«re  may  think  or  not  think  about  this  SheriflF 's  conduct, 
/he  examination  of  Mr  M'lvor  had  really  no  bearing  on 
lie  case,  and  nothing  was  said  to  the  Sheriflf  by  Mr 
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1885.     M*Ivor   that    would    prejudice   his   mind   against    the 
No.  75.     accused  or  make  their  case  appear  worse  to  him. 

JAAuuGSOU  mi  ii  ••If  ••■!  • 

V,  The  only  other  pomt  is  the  alternative  m  the  convic- 

tion, the  appellants  having  been  convicted  of  liaving 


March*i9.'  deforced  an  officer  of  the  law  or  his  assistant. — It  is  a 
Suapension.  pity  assault  is  mentioned  ; — it  would  have  been  sufficient 
to  charge  the  deforcing  of  the  messenger  in  the  execution 
of  his  duty,  as  the  assistant  could  not  be  deforced.  If 
the  officer  was  not  deforced,  there  was  no  case  at  all. 
If  it  was  thought  necessary  to  put  in,  that  he  had  an 
assistant  along  with  him  at  the  time,  that  could  have 
been  done  without  any  alternative,  and  whether  it  had 
been  proved  or  not  was  of  no  significance.  But  the 
crime  is  stated  as  having  a  nomen  juris — as  deforcing  and 
obstructing  an  officer  of  the  law  or  his  assistant  while 
engaged  in  the  exercise  of  their  duty  ;  but  the  complaint 
goes  to  show  that  this  was  done  by  deforcing  the  officer 
and  his  assistant,  and  the  sentence  convicted  them  of  de- 
forcing the  officer  or  assistant,  as  in  the  charge.  It  is  not 
nicely  or  skilfully  done  either  in  the  complaint  or  con- 
viction, but  I  think  it  is  substantially  sufficient,  and  I 
should  be  loath  to  interfere  with  a  conviction  which 
otherwise  seemed  unimpeachable.  Upon  the  whole 
matter,  I  am  of  opinion  that  the  appeal  is  not  well 
founded,  and  ought  to  be  refused. 

Lords  Craighill  and  M'Laren  concurred. 
The  following  was  the  Interlocutor  : — 
^Edinburgh,  19th  March  1885. — Having  considered 
this  Bill,  and  heard  counsel  for  the  parties,  Kefuse  the 
Bill,  and  decern  :  [Warrant  also  granted  to  re-apprehend 
and  imprison  the  complainers  Malcolm  Matheson,  Peter 
M'Donald,  Donald  Morison,  and  John  Macaulay,  the 
younger]. 

Agents  for  Complainers— Garment,  Wedderburn  &  Watson,  W.S. 

Crown  Agent. 
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Present, 
LoBDS  YouNO,  Craiqhill,  and  McLaren. 

Peter  Walker  and  Others,  Suspenders — Gunn, 

AGAINST 

Georob  Bodqer,  Respondent — Darling. 

'^ITATUTE  27  AND  28  Vic,  c.  53  (Summary  Procedure  (Scotland) 
Act,  1864 — Statute  20  and  21  Vic,  c.  cxlviii.,  sec.  96  (Tweed 
Fisheiies  Act,  1857) — Suspension — Competency — Statute  22 
and  23  Vic,  c  lxx.,  sec  8  (Tweed  Fisheries  Act,  1859). — Held 
that  notwithstanding  the  terms  of  the  96th  section  of  the  'Tweed 
Fisheries  Act,  1857,'  which  is  incorporated  in  the  'Tweed 
Fisheries  Act,  1859,'  prohibiting  a  review  of  a  conviction  pro- 
noiinced  hj  any  Sheriff  under  the  provisions  of  the  latter  Act, 
except  by  appeal  to  the  next  Circuit  Court,  a  suspension  before 
the  High  Court  was  competent  of  a  conviction  of  the  offence 
charged  pronounced  upon  a  complaint  which  charged  a  contra- 
vention of  the  8th  section  of  the  Act  of  1859,  but  which  did 
not  set  forth  facts  which  necessarily  implied  a  contravention  of 
that  Act. 

Pour  men  were  charged  with  a  contravention  of  section  8  of  the 
'Tweed  Fisheries  Act,  1859,*  by  taking  salmon  by  Might  and 
leister,  or  otherwise  to  the  prosecutor  unknown,*  during  the 
annual  close  time,  but  on  a  day  on  which  fishing  by  rod  and  line 
was  legal,  and  they  were  convicted  of  the  contravention  charged. 

The  conviction  quashed,  and  sentence  following  thereon  suspended, 
in  respect  that  there  was  nothing  set  forth  in  the  complaint  to 
show  that  the  fish  might  not  have  been  caught  in  a  lawfad 
manner. 

This   was  a  Suspension  at  the  instance  of  Peter     i885. 
Walker  and  Gilbert  Taylor,  farm  servants,  residing     NoTe. 
at  West  Kedfordgreen,  and  John  Crozier,  shepherd,     ^^^^^ 
residing   at    Deloraine   Shiel,   both   in   the    county   of    ^^*^«^' 
Selkirk^  of  a  conviction  and  sentence  pronounced  by  ^SS^ch^SS^ 
the  Sheriff-substitute  at  Selkirk  (C.  G.  Spittal,  Advocate),  suspendoiL 
upon  a  complaint  under  the  Summary  Procedure  Act, 
1864,  charging  them  with  a  contravention  of  the  8th 
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1885.     section  of  the  Tweed  Fisheries  Act,  1859  (22  and  23 
N^Te.     Vic,  c.  lxx).i 

Walker 

Rodger.  ^^  ^^  ^^^  ^^*  ^^  *^®  ^®*  ^^7  ^^  November  1884  years,  or  about 

— ; that  time,  being  during  the  annual  close-times  specified  in   *The 

March  19.'  Tweed  Fisheries  Amendment  Act,  1859,' the  said  Peter  Walker, 
Suspension,  ^i^^^rt  Taylor,  and  John  Crozier  did,  all  and  each,  or  one  or  more 
of  them,  fish  for  or  take,  or  aid  or  assist  in  fishing  for  or  taking, 
two  or  thereby  salmon  in  or  from  Eankle  Burn,  which  flows  or 
runs  into  the  River  Tweed,  and  in  or  from  parts  of  said  bum  at  or 
near  Craighill  End  Stream  and  Weeding  Cleuch,  or  one  or  other  of 
them,  in  the  parish  of  Ettrick  and  county  of  Selkirk,  and  that  by 
means  of  a  light  and  leisters,  or  otherioise  to  the  complmnera 
unknown. 

The  diet  was  held  at  Selkirk  on  26th  November  1884, 
when  the  SheriflF-substitute  sustained  the  relevancy,  and, 
after  hearing  evidence,  pronounced  the  following  con- 
viction and  sentence : — 

^The  Sheriff-substitute,  in  respect  of  the  absence  of  the  said 
Gilbert  Taylor,  and  in  respect  of  the  evidence  adduced  against  the 
said  Peter  Walker  and  John  Crozier,  convicts  the  said  Gilbert 
Taylor,  Peter  Walker,  and  John  Crozier,  of  the  contravention 
charged,  and  therefore  adjudges  the  said  Gilbert  Taylor,  Peter 
Walker,  and  John  Crozier  to  forfeit  and  pay  the  sum  of  £b  each 
of  penalty,  with  the  sum  of  1  Os.  each  of  expenses ;  and  in  default 
of  immediate  payment  thereof,  adjudges  the   said  Gilbert  Taylor, 

1  Statute  22  and  23  Vic,  cap.  Ixx.  (The  Tweed  Fisheries  Act, 
1859). 

Section  6. — *  It  shall  not  be  lawful  for  any  person  to  fish  for  or 
take,  or  aid  or  assist  in  fishing  for  or  taking,  any  salmon  in  or  from 
the  river  at  any  time  between  the  1 4th  day  of  September  in  any 
year  and  the  15  th  day  of  February  in  the  year  following,  except  by 
means  of  rod  and  line,  and  with  the  artificial  fly  only ;  nor  with 
the  rod  and  line  at  any  time  between  the  30th  day  of  November  in 
any  year  and  the  1st  day  of  February  in  the  year  following,  and 
which  respective  periods  above  defined  shall  be,  and  be  held  to  be, 
the  annual  close-times  within  the  meaning  of  the  recited  Act  and 
this  Act.'  .  .  . 

Section  8. — 'Every  person  who,  during  the  annual  or  weekly 
close-times,  fishes  for  or  takes,  or  aids  or  assists  in  fishing  for  or 
taking,  any  salmon  in  or  from  the  river,  excepting  as  aforesaid, 
shall  be  liable.'  .  .  .  &c. 


VOL.  v.]       AND  CIRCUIT  COURTS  OF  JUSTICIARY.  597 

I^eter  Walker,  and  John  Crozier  to  be  imprisoned  for  the  period      1886. 
of  thirty  days  from  the  date  of  impi-isonment,  unless  the  said  sums      Na  76. 
shall  be  sooner  paid;  and  grants  warrant  to  officers  of  Court  to      W^ker 
apprehend  and  convey  them  to  the  prison  of  Selkirk,  and  to  the     Rodger. 
Iceeper  thereof  to  receive  and  detain  them  accordingly.'     The  fines  High  Court, 
and  expenses  were  paid  by  the  complainers.  Marohl9. 

Suspension. 

In  the  Bill  it  was  pleaded  : — 

The  said  conviction  and  sentence  were  illegal  and  unwarrantable! 
mnd  should  be  suspended,  in  respect  that — (1)  the  complainers  were 
innocent  of  any  contravention  of  the  said  8th  section  of  *  The  Tweed 
Tisheries  Amendment  Act,  1859,'  and  no  contravention  thereof 
was  relevantly  set  forth,  as  fishing  by  rod  and  line  with  artificial 
fiy,  which  is  specially  exempted  by  said  section  of  said  Act,  might 
be  embraced  in  the  words,  'by  means  of  a  light  and  leisters,  or 
otherwise  to  the  com  plainer  unknown ; '  (2)  if  leistering  was  the 
oiTence,  the  63rd  section  of  'The  Tweed  Fisheries  Act,  1857  '  (20 
and  21  Via,  cap.  cxlviii.),  ought  to  have  been  libelled ;  and  (3)  the 
Rankle  Bum  does  not  flow  or  run  into  the  River  Tweed,  but  into 
the  Kiver  Ettrick,  which  joins  the  Tweed  about  fifteen  miles  further 
down.  The  conviction  and  sentence  complained  of  ought  therefore 
to  be  suspended,  with  expenses,  as  craved,  in  respect — (1)  the  com- 
plaint was  irrelevant,  and  the  conviction  and  sentence  following 
thereon  was  null  and  void ;  (2)  if  leistering  was  the  offence 
charged,  the  wrong  section  and  Act  were  libelled ;  (3)  the  com- 
plaint was  alternative,  while  the  conviction  was  general ;  and  (4) 
the  complaint  was  untenable  in  fact  and  in  law. 

Darling,  for  the  respondent,  objected  to  the  compe- 
tency of  the  appeal. — By  the  96th  section  ^  of  the  Tweed 

^  Statute  20  and  21  Vic,  c.  cxlviii  (Tweed  Fisheries  Act, 
1857). 

Section  96. — *  It  shall  be  lawful  for  the  complainer,  or  for  any 
person  charged,  to  appeal  against  any  adjudication  or  conviction 
pronounced  by  any  Sheriff,  or  Justice  or  Justices  in  Scotland,  with 
respect  to  any  complaint,  or  penalty,  or  forfeiture  under  the  provi- 
sions of  this  Act,  by  which  he  thinks  himself  aggrieved  ;  and  in 
case  such  adjudication  or  conviction  shall  be  pronounced  by  any 
Sheriff^  the  appeal  therefrom  shall  be  made  to  the  next  Circuit  Court 
of  Justiciary  in  the  manner,  and  by  and  under  the  rules,  limita- 
tions, conditions,  and  restrictions  contained  in  the  Act  passed  in  the 
20th  year  of  King  George  the  Second,  for  taking  away  and  abolish- 
ing heritable  jurisdictions  in  Scotland,  .  .  .  and  it  shall  not  be 
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1885.     Fisheries  Act,  1857,  20  and  21  Vic,  c.  cxlviii.,  which 

No~76.     is  incorporated  in  the  Act  of  1859,  the  Act  here  libelled, 

V.  ^'     an  appeal  from  the  Sheriff  must  bo  made  to  the  next 

^ — Circuit  Court  of  Justiciary  under  the  rules,  &c.,  pre- 

Mirchi9.'  scribed  by  the  Heritable  Jurisdictions  Act,  and  it  is 
SuBpoMion.  declared  that  '  it  shall  not  be  competent  to  appeal  from, 
or  bring  any  adjudication  ...  or  conviction  pronounced 
by  any  Sheriff '  .  .  .  *  acting  under  this  Act,  under 
review  in  any  other  way  than  as  herein  provided,  viz., 
by  appeal  to  the  next  Circuit  Court,  and  the  decision 
of  the  Circuit  Court  in  any  of  the  matters  is  declared  to 
be  final,  and  not  subject  to  review  by  advocation,  sus- 
pension, reduction,  or  any  other  process  whatever.'  This 
Bill  of  Suspension  is  therefore  incompetent  Clark  v, 
Bathgate^  High  Court,  8th  February  1872,  Couper, 
vol.  ii.,  p.  195. 

Lord  Young. — This  Suspension  is  not  to  the  relevancy 
of  the  complaint,  but  to  the  conviction  which,  by  refer-  - 
ence  to  the  complaint,  bears  that  the  suspenders  took^ 
salmon  by  means  of  light  and  leisters,  *  or  otherwise  to^z 
the  complainers  unknown.' 

Darling. — The  case  of  ONeills  v.  Campbell^  HigtiJ 
Court,    18th  July  1883,   Couper,  vol.  v.,  p.  305, 
similar  in  character  to  the  present  case. 

Lord  Young. — The  present  is  quite  a  different  cas 
the  suspender  is  charged  with,  and  convicted  of  havi 
taken  salmon  in  a  way  to  the  prosecutor  unknown. 

Darling. — The  objection  is  not  to  the  nullity  of  t^^( 
charge.     It  is  an  objection  only  to  the  way  in  which  it       ]& 
stated.     If  such  an  objection  was  to  have  been  taken       it 
should  have  been  stated  at  the  outset  in  the  Sheriff  Coim^-rt 
and  cannot  now  be  heard. 


competent  to  appeal  from  or  bring  any  adjudication  or  conTicfcaon 
pronounced  by  any  Sheriff,  or  Justice  or  Justices  acting  under  "tMi 
Act,  under  review  in  any  other  way  than  as  herein  provided  •  anrf 
the  decision  of  the  Circuit  Court  of  Justiciary  .  .  .  shall  be  &ad 
and  not  subject  to  review  by  advocation,  suspension,  reduction,  or 
any  other  process  whatsoever.' 
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Counsel  for  the  respondent  was  not  called  on.  1885. 

Lord  Craighill. — I  do  not  desire  to  throw  doubt  on  NlTe. 

the  incompetency  of  any  proceeding  which  can  be  fairly  ».  ®' 

described  as  a  process  of  review  of  a  conviction  pro-  ^'* 


nounced  in  the  Sheriff  Court  under  the  Tweed  Fish-  ^^nS'S^ 
ing   Acts,    brought    otherwise    than    by   the    method  suspension, 
prescribed  in    these  Acts  —  that  is,  by  appeal  to  the 
next  Circuit   Court      It   seems   to   me  that  the  pre- 
sent proceeding  cannot   be  described   as  a  process   of 
review.     In  spite  of  such  clauses  of  exclusion  as  are  here 
founded  on  by  the  respondent,   this  Court  has  always 
held    itself   free    to    pronounce   on,    and    if   necessary 
q^uash  any  conviction  which  discloses  that  the  convict- 
ing magistrate  may  have  proceeded  on  a  view  of  the  facts 
not  necessarily  inferring  an  offence  against  the  statute. 
Now  in  this  case  the  charge  is  that  the  appellants  did 
fish  for  or  take  salmon  by  means  of  a  *  light  and  leisters, 
or  otherwise  to  the  complainers  unknown,'  and  the  con- 
viction by  the  Sheriff-substitute  finds  the   suspenders 
guilty  in  respect  of  the  evidence  adduced  against  them 
of  the  contravention  charged.     What  is  the  contraven- 
tion ?     The  appellants  are  charged  with  taking  salmon 
in  one  way,  by  light   and  leister,  with   an  alternative 
contained  in  these  words,  *  or  otherwise  to  the  prosecutor 
unknown.'      Now,  cannot  we   read  in  to  these  latter 
words,  *  by  rod  and  line '  ? — and  salmon  could  be  lawfully 
taken  in  that  manner.     That  leads  us  to  this — that  the 
conviction  convicts  these  men  of  catching  fish,  without 
excluding  the  possibility  of  their  doing  so  in  a  lawful 
way.     They  have  thus  been  found  guilty  of  an  offence 
which  they  may  never  have  committed.     I  don't  think 
fishing  by  rod  and  line  is  excluded  by  the  words  *or 
otherwise  to  the  prosecutor  unknown,'  and  I  am  obliged, 
therefore,  to  come  to  the  conclusion  that  the  conviction 
cannot  stand. 

Lord  M'Laren. — I  concur  with  Lord  Craighill,  and 
only  add  this,  following  a  suggestion  from  your  lordship 
in  the  chair,  that  I  do  not  wish  it  to  be  undei-stood  that 
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No.  76. 
Walker 

V. 

Rodger. 


1885.     I  consider  that  the  complaint  framed  in  this  way  is 
necessarily  objectionable  on  the  ground  of  irrelevancy. 
If  the  complaint  had  merely  stated  in  general  terms  that 
the  accused  had  taken  fish  in  some  *  way  to  the  pro- 
^Bi^^  secutor    imknown/   that    probably   would    have    been 
Suspenaioo.  irrelevant,  because  it  would  be  doubtful  whether  the  fish 
had  not  been  taken  in  the  way  excepted  by  the  statute. 
But  where  one  way  of  taking  is  specified  in  the  com- 
plaint, which   is   not   within   the   exception,  then   the 
addition    of    general    words    covering    any    variation 
between  the  complaint  and  the  evidence  would  not,  as 
I  regard   the   matter  at  present,  make  the  complaint 
irrelevant,  because  it  would  be  still  sufficient  to  prove 
that  the  offence  was  committed  in  the  manner  set  forth. 
But  the  conviction  is  the  real  point  of  objection.     The 
Sheriff-substitute  has  not  found  them  guilty  of  taking 
salmon  by  light  and  leister,  but, — or  otherwise  to  the 
complainei's  unknown.     But  the  facts  may  be  in  accord- 
ance with  perfect  innocence,  and  need  not  necessarily  be 
conclusive  of  guilt     The  objection,  then,  being  to  th^ 
conviction  and  not  to  the  complaint,  appeal  need  no 
necessarily  be  taken  to  the  Circuit  Court.     The  proceed- 
ings are  not  taken  under  the  Act,  and  the  limitations  oi 
review  therein  do  not  apply.     On  these  grounds  I  thinli^' 
the  objection  to  the  competency  therefore  fails. 

Lord  Young. — I  am  of  the  same  opinion.     We  have 
frequently  decided  that  suspensions  of  a  criminal  charge 
such  as  this  is  are  not  excluded  from  the  review  of  this 
Court  by  the  clause  founded  on  by  Mr  Darling.     This 
suspension  is  not  to  review  a  conviction,  but  to  quash, 
on  the  ground  that  it  is  illegal  on  the  face  of  it ;  and  in 
such  a  case  we  have  not  to  consider  the  relevancy  of  the 
complaint,  except  in  so  far  as  it  is  imported  by  reference 
into  the  conviction.      If,  as  more  frequently  happens 
than  not,  the  conviction  refers  to  the  complaint  for  the 
facts  of  which  the  magistrate  convicts  the  accused,  the 
a  suspension  may  be  brought  on  the  question  of  rel 
vancy,  for  you  read  into  the  conviction  the  words  of  t 
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complaint ;  but  I  repeat  an  observation  which  I  made  in  1885. 
the  course  of  the  argument,  that  if  the  conviction  is  no~76. 
right  on  the  face  of  it,  e.g.^  where  the  magistrate  con-        ».  ^^ 

victs  the  accused  of  having  within  closed  time  fished  for ^^' 

salmon  *  otherwise  than  by  rod  or  line  and  artificial  fly,'  ^MSaxjh^is^ 
I  wotdd  not  at  this  stage  have  listened  to  any  objection  susponaioii, 
to  the  relevancy  of  the  complaint,  or  interfere  with  the 
conviction.*  But  I  take  leave  to  observe  at  the  same 
time  that  I  think  it  requires  some  ingenuity  to  see  two 
"ways  of  stating  the  complaint  under  the  clause  here 
libelled.     That  section  specifies  the  close   time  during 
"which  it  shaU  be  illegal  to  fish  for  and  take  salmon, 
except  by  means  of  rod  or  line  and  artificial  fly.     And 
section    8,  which   imposes   the   penalty,  provides  that 
every  person  fishing  during  the  close  time,  excepting  as 
aforesaid, — that  exception  being  by  rod  and  line  and 
artificial  fly, — shall  incur  the  penalty.     It  would  have 
occurred  to  me  that  the  proper  way  to  lay  such  a  charge 
was  by  a  statement  to  the  effect  that  the  party   was 
accused  of,   during   close   time,   fishing  for   or  taking 
salmon  otherwise  than  by  rod  and  line  and  artificial  fly, 
and,  if  so    put    in   the   complaint,    and   a   conviction 
obtained,  there  could  be  no  objection.     But  in  the  way 
it  has  been  done,  these  people  are  convicted  of  taking 
salmon  in   some   manner  to  the  prosecutor  unknown. 
That  is  by  no  means  an  offence,  necessarily  at  any  rate, 
for  the  fish  might  have  been  taken  in  a  manner  perfectly 
legitimate  at  the  time.     There  is  really  no  difficulty  in 
properly  framing  such  a  complaint,  and  I  hope  these 
observations  will  be  attended  to.     It  really  is  a  pity  to 
see  miscarriages  of  justice  through  a  technicality ;  for  I 
have  no  reason  in  the  world  to  doubt  that  the  suspenders 
really  took  the  salmon  otherwise  than  by  rod  and  line 
and  artificial  fly.      The  technicality  has,  however,  so 
much  of  the  form  and  aspect  of  substance,  that  I  think 
we  cannot,  consistently  with  our  precedents,  disregard 
it  in  this  Clourt. 

The  folloi;^  ing  was  the  Interlocutor : — 
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1885.  ^Edinburgh,  IQth  March  1885. — Having  considered 

NoTTe.     this  Bill,  and  heard  counsel  for  the  parties,  Pass  the 

V,  ^'    Bill :  Suspend  the  conviction  and  sentence  complained 

^^'   .  of  simpliciter,  and  decern  :  Find  the  complain ers  entitled 

March**i9*'  to  cxpeuscs,  which  modifj  to  three  guineas :  for  which, 
Suapension.  ^^'^  ^^^  guiuca  as  the  ducs  of  extract,  decern  against 
the  repondent.' 

Agent  for  the  Complainers— James  Junneb,  S.S.C! 
Agents  for  the  Respondent— Mackenzie^  Innes,  &  Logan,  W.S. 


Present, 

The  Lord  Justice- Clerk. 
Lords  Young  and  Craiqhill. 
Hugh  Greenhill,  Appellant — Kennedy. 

AGAINST 

James  Stirling,  Respondent — A,  Graham  Murray. 

Public  House — Hotel  Certificate — Master  and  Servant — 
Statute  25  and  26  Vic,  cap.  25,  sec.  2  (Public  Houses  Acts 
Amendment  (Scotland)  Act,  1862) — Trafficking  by  Servant 
against  Master's  Orders. — A  hotel-keeper  is  not  liable  to  con- 
viction for  a  breach  of  his  certificate  in  respect  of  an  act  done  by 
a  servant  in  his  house  in  his  absence  and  against  his  express  in- 
structions. 

The  keeper  of  an  hotel  having  left  his  hotel  on  Sunday  afternoon, 
gave  a  female  servant  charge  of  the  premises,  and  left  in  her  care 
some  beer  and  whisky,  with  strict  injunctions  that  she  was  to 
admit  no  one  to  the  house  except  bona  fide  travellera,  nor  to  give 
anyone,  except  bona  fide  travellers,  beer  or  whisky.  The  servant, 
in  her  master's  absence,  admitted  an  acquaintance,  and  gave  him 
a  glass  of  whisky,  taking  the  price  of  it  from  him  and  accounting 
for  it  to  her  master.  The  master  was  convicted  of  a  contraven- 
tion of  his  certificate,  but  the  Court  quashed  the  conviction. 


No.  77. 
Greehhill 


This  was  an  appeal  against  a  conviction  obtained  at 

^*^^^'    the  instance  of  James  Stirling,  the  Burgh  Fiscal,  before 

^^h°m'  the  Burgh  Court  at  Forfar,  convicting  the  appellant, 

^pp^i^     Hugh  Greenhill,  Hotel-Keeper,  Forfar,  of  the  offence 
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charged  in  a  summary  complaint,  charging  an  offence     1885. 
against  the  laws  for  the  regulation  of  public  houses,  and     noTtt. 
within  the  meaning  of  the  Public  Houses  Acts  Amend-      ^^v,    ^ 
ment  (Scotland)  Act,  1862,  and  the  acts  therein  recited,  _^!L!^?L. 
in  so  far  as  on  2nd  November  1884,  at  and  within  his  ^ich'm' 
hotel,  he  *  did  permit  or  suffer  drinking  therein,  or  on    Appeal, 
the  premises  belonging  thereto,  and  did  sell  or  give  out 
the  same  on  said  day,  the  same  being  Sunday,  not  for 
the  accommodation  of  lodgers  or  travellers,  in  breach  of 
the  terms  of  his  said  certificate ;  and  such  offence  is  a 
first  offence.' 

The  facts  stated  in  the  Case  on  appeal  were,  that  the 
appellant  and  his  wife  left  the  hotel  on  the  afternoon  of 
the  Sunday  in  question  to  visit  a  friend,  having  pre- 
viously placed  the  hotel  in  charge  of  a  waitress,  Reid, 
who  had  been  sixteen  months  in  their  service,  there 
being  only  one  other  person  in  the  house,  viz.,  a  maid- 
servant, who  was  cook.  He  locked  up  the  bar  and  the 
front  door  and  side  door,  leaving  only  a  panel  of  the 
latter  removed,  so  that  Reid  might  see  who  desired  to 
get  in,  and  he  gave  strict  injunctions  that  no  one  was  to 
be  admitted  to  the  hotel  except  bond  Jide  travellers. 
And  in  case  any  such  should  call,  he  gave  Reid  a  bottle 
of  whisky  and  some  beer  for  their  entertainment.  In 
the  course  of  the  afternoon  two  men,  well  known  to  her 
as  residing  in  Forfar,  called  at  the  hotel.  They  were 
admitted,  and  got  a  glass  of  whisky  each,  which  was 
paid  for  by  one  of  them,  and  the  money  was  accounted 
for  to  her  master.  Reid  swore  that  she  gave  the  whisky 
*asan  obligement.'  In  these  circumstances  the  magis- 
trate, holding  that  the  appellant  was  responsible  for  the 
actings  of  his  servant,  convicted  him. 

The  question  in  the  case  was — 

*  Whether  the  facts  proved  are  sufiicient  to  warrant 
the  conviction  appealed  against  ?  * 

Kennedy,  for  the  appellant,  contended. — This  is  a 
case  of  the  entertainment  of  her  guest  by  a  servant 
without  the  knowledge  of  the  master.    Kay  v.  Gemmell, 

VOL.  V.  2  R 
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1885.     13th  Nov.  1884,  supra,  p.  535  ;  Smith  v.  Stirling^  6th 

NoTr?.    March  1874,  Couper,  voL  iv.,  p.  13.     It  is  also  a  case 
9,        of  special  employment  for  a  limited  time  with  special 

^"^'^'    instructions.     Keid  was  simply  a  waitress,  and  had  not 
X»  previously  had  a  general  charge  in  the  hotel ;  and  the 

Appeal    appellant  having  given  strict  orders,  and  done  all  het. 
could  to  comply  with  the  Act,  the  question  is.  Is  he  tc^ 
suffer  because  of  his  servant  having  acted  against  hi^ 
orders  ?     There  is  no  authority  for  affirming  any  sua 
proposition ;  any  authority  that  exists  being  the  oth 
way.      The   case   of  the  I}uke   of  Roxburghe   again^^ 
Waldie,    1st    Mar.    1882,    I.    Shaw    (N.E.),   p.    34   ^ 
affirmed  10th  Feb.  1825,  I.  W.  and  S.,  p.  1,  shows  th;;^j 
where  a  servant  so  acts  the  master  is  not  liable  in  a  ci^^^ 
claim.     Here  the  men  came  to  see  Reid  and  the  cooj 
and  Reid,  as  being  one  of  the  household,  was  entitled   to 
entertain  the  men  ;  and  she  could  quite  legally  hare 
purchased  the  whisky  from  the  appellant   and  given 
it   thereafter  to   the   men.      Fleck  v.   Gemmell,   High 
Court,  Oct.  27th,  1882,  Couper,  vol.  v.,  p.  150. 

Lord  Young. — This  is  an  infringement  of  the  revenue 
laws,  and  it  has  been  decided  long  ago  that  in  cases  of 
contravention  the  master  is  liable  for  his  servant  s  actings. 
Kennedy,  for  the  appellant. — The  cases  only  go  the 
length   of    showing  that   the   master   is    presumed  to 
have   authorised   the   actings   of   his   servant  done  in 
the    course    of    the    employment    with    which    he  iF 
entrusted    unless   the   contrary   be    shewn.      In  non 
of    the  cases   had   the   master    given    special   instru 
tions.     The  case  of  the  Ihike  of  Roxburghe  makes 
clear  that  the  master  would  not    be  liable  for  the 
of  his  servant  against  his  orders.      This   is   a  qv 
criminal  prosecution,  and  there  have  been  several  i 
in  England  to  the  effect  that,  without  knowledge  ^ 
brought  home  to  him,  the  master  would  not  be 
liable.     In  the  case  of  the  Attorney -General  v.  S 
I.  Crompton  and  Jervis,  p.  220,  and  L  Tyrwhitt, 
which  was  a  suit  for  recovery  of  penalties  for 
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amg  revenue  laws,  the  master  was  held  liable  for  the     18S5. 
i  of  his  servant     But  there   was  evidence  that  the     noTT. 
ster   was  doing  the   wrong   and    the    servant   was        ». 
eening  him,  and  the  master   had  given   no  direct     ^^' 
kructions  to  the  servant.     In  tlie  Advocate-Genet^al  ^Sohu^ 
Grant,  20th  July  1853,  xv.,  D.  980,  the  master  was    ^pp^^L 
victed  because  the  servant  acted  within  the  sphere 
lis  employment ;  but  Lord  Rutherford  thought  that 

master  would  not  be  liable  for  direct  crime  of  his 
^ant  within  the  sphere  of  his  employment,  nor  for  his 
gal  acts  done  without  his  authority. 
Che  Lord-Justice  Clerk. — If  there  were  no  special 
tractions^  do  you  concede  that  the  master  would  be 
)le? 

SLennedy. — Yes  ;  but  there  is  no  authority  in  Scot- 
d  for  holding  the  master  liable  where  the  servant 
\  acted  against  the  master's  direct  instructions.  In 
iUens  V.  Collins,  24th  Jan.  1874,  L.  R,  ix.,  Q.  B.,  p. 
J,  the  master  was  held  liable  in  penalties  for  the  act 
lis  servant,  but  Mr  Justice  Quain,  in  delivering  his 
nion,  expressly  says  (p.  295),  that  if  the  act  of  the 
i^ant  was  clandestine  he  would  not  have  been  held 
)le ;  which  is  the  appellant's  case.  Perhaps  some 
[stance  may  be  got  from  the  Mines  Regulation  Act, 
ich  imposes  certain  duties  on  owners  or  agents  of 
les.  It  has  been  held,  in  the  case  of  Dickenson  v. 
itcher,  17th  Nov.  1873,  L.  K.,  ix.,  C.  P.,  p.  1,  that 
en  the  owner  or  agent  has  provided  under  that  Act 

the  due  observance  of  the  requirements  of  the  Act, 
being  unable  to  see  to  it  personally,  and  no  personal 
It  is  attributable  to  him,  he  is  not  liable  in  penalties 
the  fault  of  the  duly-authorised  and  qualified  servant. 
B  case  for  the  appellant  being  one  of  a  special 
ployment,  with  special  instructions  which  had  not 
m-  followed,  the  conviction  should,  we  contend,  be 
ished. 

i.  Graham  Murray,  for  the  respondent.  —  The 
^tion  is  whether  the  master  is  to  be  held  liable  for 
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1885.     the  act  of  his  servant,  whether  against  his  orders  or  not, 

NoTt?.     and  what  it  is  that  the  Legislature  intended  should  be 

V.        provided  against.     Now  in  schedule  A,  No.  1  of  25  and 

26  Vic,  c.  35,  under  which  this  prosecution  is  brought, 


iCo?M^  certain  things  are  provided  which  render  an  innkeepe 
^ppeaL     liable  to  penalties,  and  to  some  of  the  specified  offence^ 
the  qualification  of  *  knowingly '  done  or  permitted  i^ 
adjected,  and  there  are  other  provisions  which  are  not 
guarded.     The  supplying  drink  on  Sunda3rs  to  peop 
not  hondjide  travellers  is  not  among  those  provisions 
which  the  legislature  has  added  *  knowingly ;  *  the  da^j 
implication  from  this  being  that  the  Legislature  intend.e(/ 
that  the  innkeeper  should  be  liable  whether  he  knew  it 
was  done  or  not,  and  hence  made  him  liable  for  the  ac^ 
of  his  servant.     Accordingly  Mr  Justice  Archibald,  in 
the  case  of  Mullens  quoted,  see  L.  K.,  ix.,  Q.  B.,  pp. 
295,  296,  expressly  points  out  that  the  appellant  there 
had  been  properly  held  liable  under  a  sub-section  where 
*  knowingly '  had  been  omitted,  and  that  that  must  be  the 
meaning  of  the  Legislature  in  making  a  difference  in  the 
wording.     And  Lord  Rutherford,  in  the  Advocate-Gene- 
ral V.  Grant,  xv.,  D.  983,  sees  no  reason  for  exempting 
the  master  if  he  trusts  his  business  to  a  servant  who 
violates  the  Act  under  which  the  business  is  conducted, 
and  within  the  sphere  of  his  employment     It  was  the 
duty  of  Reid  to  sell  the  whisky ;  if  that  had  not  been  her 
duty,  then  the  master  would  not  have  been  liable,  as  in 
Regina  v.  GilroySy  March  20,  1866,  Macph.,  vol  iv.» 
p.   656.      She  knew  the  parties  not  to  be  bc/fid  fde 
travellers  ;  if  she  had  sold  to  people  whom  she  believed  to 
be  bond  Jide  travellers,  but  ultimately  proved  not  to  be 
such,  she  would  have  got  off.     The  case  of  Linwood,  Uth 
May  1817,  19  F.  C,  327,  shows  that  if  a  master  gave 
authority,  and  his  instructions  were  not  carried  out,  he 
is  liable.     If  the  law  was,  as  Mr  Kennedy  put  it,  the 
statute  would  be  entirely  nugatory.      In  Macdonald's 
'  Criminal  Law,'  p.  275,  the  law  is  stated  and  a  number 
of  English   cases  given^  and   one   under  the  revenue 
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laws,  where    the   Court    held    that    actual   knowledge     1885. 
of  the  offence  by  the  master  was  not  necessary  to  a    niZrr. 

_  •    .•  Graenhill 

conviction.  «. 

Kennedy,  in  reply. — In  Stories'  *  Justices*  Manual/    ^*^"°^' 
1884  ed.,  p.  390,  the  latest  authorities  on  English  law  ^£^i^ 
are  given,  and  they  are  to  the  effect  that  the  master  is    ^pp^^ 
Qot  criminally  responsible  for  the  act  if  done  without  his 
knowledge  and  authority. 

At  advising — 

LfORD  Young. — This  is  a  prosecution  under  the  Licens- 
ing Acts  of  a  man  who  keeps  an  inn  in  Forfar,  for 
contravening  the  conditions  of  his  certificate  under  the 
statute,  in  so  far  as  he  '  did  open  his  house  for  the  sale 
of  excisable  liquors,  and  did  permit  or  suffer  drinking 
therein,  or  on  the  premises  belonging  thereto,  or  did  seU 
or  give  out  the  same  on  Sunday.'  The  facts  stated  are 
generally,  that  the  publican  and  his  wife  left  the  house 
on  Sunday  afternoon,  leaving  a  girl  Reid  in  charge. 
Held  seems  to  have  acted  as  a  waitress,  and  to  have 
Lad  some  charge ;  and  strict  injunctions  were  given  to 
her  to  admit  and  serve  only  bond  fde  travellers.  The 
only  other  person  in  the  house  was  the  cook  ;  and  the 
publican,  before  leaving,  gave  some  beer  and  whisky  to 
Keid  in  case  any  hond  fde  travellers  should  come. 
None  did  come  but  two  sweethearts  of  the  girls,  said  to 
be  Sunday-school  teachers,  and  well  known  to  them  as 
not  hond  fide  travellers,  and  to  them  Reid  supplied  two 
glasses  out  of  the  bottle  of  whisky,  which  was  paid  for 
by  one  of  the  men,  and  must  have  been  so  paid  in  order 
to  supply  the  plain  deficit  in  the  bottle ;  for  of  course 
as  the  bottle  was  diminished  by  two  glasses,  it  had  to  be 
handed  back  to  the  publican  as  if  the  glasses  had  been 
given  to  hond  fide  travellers ;  and  it  was  so  handed  back 
to  him  on  his  return  home.  And  the  magistrate  who 
states  these  facts,  reports  that  Reid  in  supplying  the 
whisky  deliberately  violated  the  orders  given  her.  But 
the  master  is  nevertheless  convicted  and  fined  ;  and  the 
question  submitted  to  us  is,  whether  the  whisky  being 
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1885.  supplied  as  I  have  just  stated,  in  deliberate  violation  of 

NaT?,  the  orders  given,  the  master  is  liable  in  a  contravention 

^  of  his  certificate.     And  without  saying  more,  I  am  of 

eturhng.  Qpjjj^Qjj  ^ijg^^  ^\^Q  master  was  not  guilty,  and  I  propose 


'^S^hTm'  that  the  conviction  should  be  set  aside.     1  have  autho- 
^ppeaL    rity  from  the  Lord  Justice-Clerk,  who  heard  the  argu- 
ment in  this  case,  to  say  that  he  concurs  in  the  proposed 
judgment. 

Lord  Craighill. — I  also  concur,  and  on  the  ground  that 
Reid  was  not  acting  within  the  scope  of  her  employment 
She  was  not  acting  within  her  authority,  but  outwith 
it  in  permitting  the  men  to  enter,  and  was  merely  con- 
sulting her  own  convenience  in  treating  them  in  the  way 
she  did. 

The  following  was  the  Interlocutor  : — 
'Edinburgh,  19th  March  1885. — Having  considered 
this  Case,  and  heard  Counsel  for  the  parties,  Sustain  the 
Appeal,  Reverse  the  determination  of  the  inferior  judge> 
and  decern :  Find  the  Appellant  entitled  to  expenses, 
which  modify  to  five  guineas  ;  for  which,  and  one  guinea 
as  the  dues  of  extract,  decern  against  the  respondent.* 

Agents  for  Appellant— Macrae,  Flett  &  Rennie,  W.S. 
Agents  for  the  Respondent — Gordon,  Pringle,  Dallas  &  Co.,  W.S. 


Present, 

Lords  Young,  Craighill,  and  M*Laren. 

George  Haydon,  Appellant — J.  Comrie  Thomson, 

AGAINST 

John  Ford  Cormack,  Respondent — Lang, 

Salmon  Fishing — Stake  Nets — White  Fishing  by  Stake  Nets 
— Statute  31  and  32  Vic,  c.  123,  secs.  9  and  15  (Salmon 
Fisheries  (Scotland)  Act,  1868) — Taking  Salmon  during  Close 
Time — Sentence — Fine  and  Imprisonment  imposed  cumu- 
latively.— A  liad  leave  from  B,  a  fishery  proprietor,  to  set  a 
stake  net  in  the  Solway  Firth  to  catch  white  fish.  It  was  set 
for  that  purpose  during  the  close  time  for  salmon,  and  one 
morning  early  a  salmon  was  found  in  it  by  a  policeman  before 
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A  had  gone  to  the  net.  Held  that  this  did  not  constitute  a 
*  taking '  during  close  time  in  the  sense  of  the  Salmon  Fisheries 
(Scotland)  Act,  1868,  inferring  a  contravention  of  the  Act. 
The  Justices  adjudged  the  accused  to  pay  five  shillings  of  penalty, 
with  twenty  shillings  for  the  salmon  found  in  the  prisoner  s  net 
of  farther  penalty,  with  thirty  shillings  of  expenses,  ^d  without 
any  alternative  also  adjudged  the  accused  to  be  imprisoned  for 
the  space  of  fourteen  days  upon  a  complaint  charging  a  contra- 
vention of  the  Salmon  Fisheries  (Scotland)  Act,  1868,  by  fishing 
for  salmon  by  stake  nets  duiing  close  time.  Opinion,  per  Lord 
Young,  that  this  cumulative  form  of  sentence  was  illegal  and 
was  a  sufficient  ground  of  itself  for  suspension. 

This   was   an  appeal   on  a  Case   stated  under  the      * 

Summary  Prosecutions  Appeals  Act,  at  the  instance  of    Haydoi 
George  Haydon,  fisherman,  Sheartree  Bum,  Carlaveroch,    cor^iaok. 
Dumfriesshire,  against  a  conviction  and  sentence  pro-  High  court, 
nounced  by  the  Justices  in  the  Justice  of  Peace  Court  ^"^^  ^^' 
at  Dumfries   upon   a   complaint   under  the  Summary    -^pp®*^  • 
Jurisdiction   Acts  1864  and   1881,  at  the   instance  of 
John  Ford  Cormac^,  Procurator-fiscal  of  Court. 

The  Case  set  forth — 

This  is  a  cause  raised  by  complaint  under  the  Summary  Juris- 
diction (Scotland)  Acts,  charging  the  appellant,  at  the  instance  of 
the  respondent,  with  a  contravention  of  the  Act  of  Parliament 
entituled  'The  Salmon  Fisheries  (Scotland)  Act,  1868,'  *  in  so  far 
as  on  the  5th  day  of  October  1884  yeai*s,  or  about  that  time,  being 
during  the  annual  close  time  in  the  district  of  the  river  Annan,  in 
the  Sol  way  Firth,  and  at  that  part  thereof  in  the  parish  of  Ruth- 
well  and  county  aforesaid,  on  or  near  Blackshaw  Bank,  in  said 
parish  of  Kuthwell,  and  within  the  limits  of  said  district,  the  said 
George  Haydon  did,  by  means  of  a  stake  net,  or  other  description 
of  net,  take  one  or  more  salmon,  whereby  the  said  George  Haydon 
is  liable  to  a  penalty  not  exceeding  £5,  and  to  a  further  penalty 
not  exceeding  £2,  and,  failing  payment,  to  poinding  and  imprison- 
ment for  any  period  not  exceeding  six  months/ 

The  cause  was  tried  on*  5th  November  1884,  when  the  accused 
pleaded  not  guilty. 

The  following  were  the  facts  proved  in  evidence : — 

The  annual  close  time  of  the  district  of  the  river  Annan  is  from 
10th  September  to  24th  February,  being  fixed  by  bye-law,  2l8t 
August  1882,  in  terms  of  section  9  of  *The  Salmon  Fisheries 
(Scotland)  Act,  1868.'  Between  the  hours  of  one  and  two  o'clock 
on  the  morning  following  the  day  libelled,  about  half  an  hour  after 
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1886.      the  tide  had  ebbed  from  the  place  libelled,  there  was  found  by 

No~78       police  constables,  one  salmon  in,  and  taken  by,  a  stake  net  belonging 

Haydon     to  the  appellant,  fixed  at  the  place  libelled.     The  said  net  was 

Cormack.    adapted  for  taking  white  fish,  and  also  for  taking  salmon,  and  the 

High  Court   a-ppcllant  had  a  license  from  Lord  Herries,  who  is  a  fishery  pro- 

»£rch  19.    prietor,  to  erect  and  use  a  stake  net  for  the  capture  of  flounders  and 

Appeal      other  white  fish  at  that  place. 

The  Justices,  in  respect  of  the  evidence  adduced,  convicted  him 
*  of  the  contravention  charged,  and  therefore  adjudged  him  to  forfeit 
and  pay  the  sum  of  five  shillings  of  penalty,  with  the  sum  of  twenty 
shillings  for  the  fish  so  found  of  farther  penalty,  with  the  sum  of 
thirby  shillings  of  expenses,  and,  in  respect  it  was  inexpedient  to 
issue  a  warrant  of  poinding  and  sale,  adjudged  him  to  be  imprisoned 
in  the  prison  of  Maxwelltown  for  the  space  of  fourteen  days.'  The 
appellant  paid  the  penalties  and  expenses  under  protest. 

The  ground  of  appeal  against  the  determination  of  the  Justices 
was : — That  the  appellant  had  a  license  from  Lord  Herries,  the 
owner  of  a  fishery,  to  erect  the  stake  net  in  question  for  the  capture 
of  white  fish,  that  the  net  in  question  was  legally  in  use  for  that 
purpose  at  the  time  of  the  alleged  ofience,  and  the  appellant  was 
not  liable  to  conviction  for  the  capture  of  the  salmon  found  in  his 
net,  notwithstanding  it  was  during  the  annual  close  time,  in  respect 
he  was  exercising  a  lawful  right,  and  was  lawfully  authorised  there- 
unto by  a  fishery  proprietor. 

The  question  of  law  for  the  opinion  of  the  Court 
was : — 

'  Was  the  license  of  Lord  Herries,  a  fishery  proprietor 
under  the  Solway  Act,  to  erect  a  net  for  the  capture  of 
white  fish,  available  to  protect  the  accused  fi:om  the 
consequences  of  a  salmon  having  been  taken  in  his  net 
during  the  annual  close  time  ? ' 

J.  CoMRiE  Thomson,  for  the  appellant,  contended. — 
The  appellant  has  been  improperly  convicted.  He  had 
the  fishery  proprietor  s  leave  to  fish  by  stake  net  in  the 
place  where  the  net  was  found.  He  was  therefore 
exercising  his  legal  rights.  It  was  a  white-fish  net,  and 
was  set  to  catch  white  fish.  On  the  morning  the  salmon 
was  found,  the  appellant  had  not  been  to  the  net,  had 
not,  in  point  of  fact,  found  the  salmon,  which  was  found 
by  a  policeman.  This  is  a  much  stronger  case  for  the 
appellant  than  the  case  of   Neilson   v.  Fenton,   High 


OL.  V.J       AND  CIRCUIT  COURTS  OP  JUSTICIARY.  611 

Jourt,  16th  Nov.  1876,  Couper,  vol.  iii.,  p.  353,  which  1886. 

i^as  of  a  similar  character,  under  the  Solway  Act,  44,  nTYs. 

reorge   III.,   chap,    ccccl.;    there    the   fishermen   had  l,^^ 
etually  taken  the  fish  and  had  proceeded  to  carry  them 


flF.     The  appellant  had  never  touched  the  fish,  and  he  ^^SSxA^9^ 

ould  do  nothing  to  prevent  it  coming  into  the  net.     It    ^pp^^ 

ras  a  purely  accidental  taking,  and  not  a  contraven- 

ion  of  the  statute.     The  act  of  1868  does  not,  it  is  true, 

ontain   the   word  *  wilfully'  which  the    Solway    Act 

.oes,  and  also  the  act  of  1844,  under  which  the  case  of 

rrant  v.  Wright,  High  Court,  2l8t  May  1876,  Couper, 

oL  iii.,  p.  282,  was  decided ;  and  there  it  was  held  that 

he  taking  must  be  intentional,  which  this  was   not. 

Ills  is  the  first  case,  moreover,  that  has  occurred  during 

lose  time ;  the  other  cases  referred  to  open  time,  and 

vere  brought  to  protect  the  salmon-fishery  nets.     The 

entence  of  the  Justices,  moreover,  was  illegal  on  the 

iace  of  it.     The  sentence  should  have  been  alternatively 

tated,  whereas  it  is  cumulative ;  imprisonment  should 

lave  been  awarded  in  the  event  only  of  non-payment  of 

;he  penalty,  &c.     The  proceedings  should  be  quashed  on 

;hat  ground  alone. 

Lang,  for  the  respondent. — The  case  of  Neilson  cited 
or  the  appellant,  has  no  application.  The  act  there 
ays  the  taking  must  be  wilfully.  The  present  statute 
)urposely  omits  this  word  with  the  intention  of  in- 
cluding such  an  act  as  is  here  complained  of.  The 
clause  of  the  act  applies  to  every  person  who  takes  or 
ittempts  to  take  salmon  in  close  time.  The  facts  were 
hat  the  nets  were  the  appellant  s,  were  suited  for  taking 
;almon,  and  did  so  on  this  occasion.  The  license  has 
ittle  bearing,  because  it  has  been  held  that  the  public 
can  fish  for  white  fish  with  these  nets  so  long  as  they 
\o  not  interfere  with  salmon  fishings.  There  is  no  point 
)f  law  for  the  decision  of  the  Court.  Where  the  Justices 
lave  gone  wrong  in  respect  to  the  sentence,  which 
hould  have  been  alternatively  stated,  the  Court,  by  the 
Nummary  Prosecutions   Act,   1875,  sec.    3,  sub-sec.  9, 
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1886.  has  power  to  order  the  case  to  be  amended,  and  there- 

No~78.  after  to  pronounce  judgment  upon  it 
Haydon        LoRD  YouNG. — This  is  a  prosccutioH  for  contravening 

^™^  the  Salmon  Fisheries  Act,  1868,  section  15,  sub-sec.  1 


^J^h^'  and  the  charge  against  the  appellant  is,  that  he  did  i^ 
^^^    a  certain  place  take  one  or  more  salmon  by  means  of 

stake  or  other  net  during  the  annual  close  time.     Ttx, 
facts  are,  that  the  appellant  is  a  white-fish  fishenna^^, 
holding  a  license  from  Lord  Hemes,  a  proprietor   of 
fishings,  to  use  a  stake  net  at  a  particular  place  for  tie 
purpose  of  taking  white  fish.    We  know  that  these  state 
nets  are  much  akin  to  salmon  stake  nets ;    they  are 
smaller  and  inferior  to  salmon  stake  nets,  but  have  a 
strong  family  likeness.     They  are  quite  lawful  for  catch- 
ing white   fish,   but  must  be  used   so   as   not  to  be 
destructive  to   the   salmon   fishing.      There   is  a  con- 
troversy,  as   we   know,  as  to  their  fitness  for  taking 
salmon ;  but  they  do  take  them.    They  do  not  take  them 
so   well  as  the   regular  nets,   as   fish  get   out  easily. 
Salmon  may  be  taken,  and  have  been,  but  the  extent  they 
are  taken  is  a  matter  of  controversy,  and  we  have  taken, 
means   to   ascertain    how    far    this    goes.      Now  this 
net  was  set  for  taking  white  fish,   but   it   might  take 
salmon  in  the  sense  that  a  salmon  might  occasionally 
get    in,    and    when    in,    might  not   easily    get   out; 
and   on    the    occasion    specified,  half    an    hour   after 
high  water  a  salmon  was  found  there  by  a  policeman; 
and  the  question  is  whether  that  amounts  to  a  contra- 
vention of  the  statute ;  and  I  must  confess  I  think  the 
conviction  is  not  a  satisfactory  one.     If  the  Justices  had 
been  of  opinion  that  the  appellant  was  fishing  for  salmon 
under  cover  of  fishing  for  white  fish,  and  that  he  had 
been  caught  in  doing  so,  I  would  have  been  of  a  diflferent 
opinion,  but  I  see  nothing  in  the  case  to  lead  us  to  that 
opinion  ;  and  taking  the  case  boldly  as  I  have  stated  the 
facts,  that  the  owner  of  a  net  adapted  for  white  fishing, 
and  not  well  adapted  for  salmon  fishing,  but  capable  of 
taking  salmon  in  the  sense  that  a  salmon  might  get  in 
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and  not  get  out  again,  and  being  found   there  by  a  1885. 

policeman,  I  think   the   conviction   should   not   stand.  noTts. 

On  the  sentence  which  the  magistrates  pronounced,  T  ^^^^^^ 

think  it  right  to  say  that  it  is  not  in  my  opinion  legal.  ^"^'^ 


It  imposes  a  fine  and  adjudges  imprisonment.  No  doubt  ^jg^S^ 
it  was  meant  to  be  alternatively  stated,  but  it  is  not  so  ^  ^ 
put.  It  is  not  under  our  notice,  as  this  is  a  case  for 
our  opinion,  but  it  would  be  a  proper  ground  of 
suspension,  if  that  had  been  the  form  in  which  the  case 
had  come  to  us.  This  is  a  full  appeal,  and  the  statute 
provides  that  we  shall  have  the  power ;  and,  indeed, 
makes  it  our  duty  to  review  the  whole  procedure  and 
do  what  we  think  right,  and  I  think  it  would  have  been 
proper  to  set  aside  the  judgment  on  this  ground  alone 
if  there  had  been  no  other.  I  hope  for  the  future  that  a 
decerniturefor  imprisonment  will  be  inserted  in  the  convic- 
tion only  in  case  the  fine  shall  not  be  paid.  I  am  for  sus- 
taining the  appeal,  and  allowing  five  guineas  of  expenses. 

Lord  Craighill. — I  am  of  the  same  opinion.  I 
rather  hesitate  to  interfere  with  the  judgment  of  the 
magistrates,  but  for  the  reasons  stated  by  Lord  Young 
I  have  come  to  the  same  conclusion.  I  confess  that 
every  way  I  look  at  it,  I  am  much  surprised  that  it  was 
not  stated  that  the  accused  was  fishing  for  salmon,  instead 
of  simply  that  he  had  taken  a  salmon.  Looking  to  the 
law  that  has  been  founded  on,  and  having  regard  to  all 
the  circumstances  of  the  case  which  are  now  before  us, 
I  think  it  would  involve  the  parties  in  hardship  if  we 
were  to  adopt  the  view  of  the  magistrates. 

Lord  McLaren  concurred. 

The  following  was  the  Interlocutor : — 

*  Edinburgh^  19th  March  1885. — Having  considered 
this  Case,  and  heard  counsel  for  the  parties,  Reverse  the 
determination  of  the  Justices,  and  decern :  Find  the 
appellant  entitled  to  expenses,  which  modify  to  five 
guineas ;  for  which,  and  one  guinea  as  the  dues  of  extract, 
decern  against  the  respondent  John  Ford  Cormack.* 

Agent  for  Appellant — Robebt  Broatch,  L.A. 
Agents  for  Respondent — Smith  &  Uason,  S.S.C. 
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Present, 

Lords  Young,  Cbaighill,  and  McLaren. 

The  School   Board    op    the   Parish  op   North   TJist, 

A  ppellants — Low. 

AGAINST 

Norman  Macdonald,  Eespondent — AhsenU 

Statute  35  and  36  Vic,  c.  62  (Education  (Scotland)  Act,  1872), 
SECS.  70  AND  71 — Statute  46  and  47  Vic,  c  56  (Education 
(Scotland)  Act  1883),  secs.  9  and  14 — ^Attendance  Order — 
Summary  Jurisdiction  Act,  1881,  sec.  9, — A  complaint  alleging 
a  contravention  of  the  Education  Acts,  1872-1883,  and  praying 
for  an  attendance  order,  was  brought  under  the  Summary  Juris- 
diction Act,  1881,  and  was  signed  neither  by  the  complainer  (the 
School  Board)  nor  a  duly-qualified  law-agent,  as  section  9  re- 
quires, but  by  an  officer  appointed  by  the  School  Board  to  report 
defaulters  to  them. 

Held  that  the  complaint  was  properly  initiated. 

1885.         This  was  an  appeal  at  the  instance  of  the  School 

noTtq.     Board  of  North  Uist,  under  the  Summary  Prosecutions 

^M*of    Appeals  Act,  against  a  judgment  of  the  Sheriff-sub- 

Nort^uist  gtitjiite  of  Inverness-shire  at  Lochmaddy  (James  Gray 

MacDonaJiL  Webster,  advocate),  dismissing  as  incompetent  a  com- 

^aroh^w*'  pl^i^t  brought  under  the   Summary  Jurisdiction   Act, 

A  peaL     l^Sl,   by   the   School    Board    of   North   Uist   against 

Norman  MacDonald. 

The  Case  set  forth  that — 

The  School  Board  of  North  Uist  brought  a  complaint  on  10th 
January  1885,  against  Norman  MacDonald,  tailor,  Mallaglate,  in 
the  school  district  of  Dunskeller,  alleging  a  contravention  of  the 
Education  Acts,  1872-1883,  in  respect  that  he  had  without  reason- 
able excuse  failed  to  discharge  the  duty  of  providing  efficient 
elementary  education  for  his  child  Mary,  and  failed  to  secure  her 
regular  attendance  at  school  after  due  warning,  and  praying  that  an 
attendance  order  under  section  9  of  the  Education  (Scotland)  Act, 
1883,  might  be  pronounced  against  him.  The  School  Board,  by 
minute  of  29th  December  1884,  authorised  Angus  MacAulay, 
compulsory  officer,  to  make  and  sign  all  complaints  under  the 
Educational  Acts  against  defaulters  under  said  Acts  in  certain 
districts.  The  present  complaint  at  the  instance  of  the  School 
Board   is   signed    by  him    under   that   authority.      He   is   not   a 
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ilj-qualified   law-agent,  and  the  Sheriff-substitute  has  dismissed      1B85. 
e  complaint.  No.  79. 

Bj  sections  70  and  71  of  the  Education  (Scotland)  Act  of  1872,     ^j^^f 
e  School  Board  are  directed,  if  necessary,  to  certify  in  writing  the   North  Uist 
ilure  of  a  parent  to  educate  his  child,  and  '  on  said  certificate  being  MaoDonald. 
uismitted  to  the  Procurator-fiscal  of  the  county  or  district  of  the  Hiah  Court 
unty  in  which  the  parent  resides,  or  other  person  appointed  by    l£uroh  19. 
e  School  Board,  he  shall  prosecute/  Ac.  Appeal. 

The  Board  had  by  this  Act  no  power  to  prosecute  in  their  own 
ime,  but  had  power  to  delegate  that  duty  to  another,  who  pro- 
cuted  at  his  own  instance  and  in  his  own  name,  his  authority 
ling  the  certificate  of  the  Board. 

By  section  9  of  the  Education  (Scotland)  Act,  1883,  it  is  enacted, 
iftt  '  it  shall  be  lawful  for  the  School  Board,  after  due  warning 
I  the  parent  of  such  child,  to  complain  to  a  Court  of  summary 
riadiction,'  &&,  for  the  purpose  of  obtaining  an  attendance  order 
nder  that  Act ;  and  section  10,  '  Where  an  attendance  order  is  not 
nnplied  with  without  reasonable  excuse,  a  Court  of  summary 
iriadiction,  on  complaint  made  by  the  School  Board,  may,  if  it 
link  fit,  impose  a  penalty,'  &c.  Under  this  Act  for  the  pur- 
MB  of  obtaining  or  enforcing  an  attendance  order  the  complaint 
at  the  instance  of  the  School  Board,  and  not  of  a  person  appointed 
r  them. 

Section  14  of  the  Education  (Scotland)  Act,  1883,  enacts,  that 
ly  prosecution  for  the  purpose  of  obtaining  or  enforcing  an  attend- 
ice  order  the  prosecution  shall  be  under  the  provisions  of  the  Sum- 
ary  Jurisdiction  Acts,  and  that  'in  any  such  prosecution  any 
3r8on  appointed  by  the  School  Board,  or  any  ius{)ector  or  sub-in- 
lector  of  factories,  workshops,  or  mines,  may  appear  before  the 
onrt  and  conduct  the  prosecution.' 

Section  9  of  the  Summary  Jurisdiction  Act,  1881,  enacts,  that 
3very  complaint  at  the  instance  of  a  private  prosecutor  orcomplainer 
nder  the  Summary  Jurisdiction  Acts  may  be  signed  either  by  such 
rivate  prosecutor  or  complainer,  or  by  a  duly-qualified  law-agent  on 
is  behalf,  and  such  law-agent  may,  in  the  absence  of  the  prosecutor 
r  complainer,  appear  in  Court  and  conduct  the  prosecution  on  his 
ehalf.' 

The  Sheriff-substitute  was  of  opinion  that  the  School  Board  is  a 
rivate  prosecutor  or  complainer  within  the  meaning  of  said  Act, 
nd  though  the  words  of  section  14  of  the  Education  (Scotland)  Act, 
883,  seem  to  have  done  away  with  the  necessity  of  the  appearance 
1  Court  of  a  duly-qualified  law-agent  to  conduct  the  prosecution, 
b  has  left  untouched  the  provision  that  requires  a  complaint  signed 
y  complainer  or  duly-qualified  law-agent  to  initiate  the  proceedings, 
nd  that  the  want  of  this  is  fatal  to  the  complaint 
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1885.  The  questions  of  law  for  the  decision  of  the  Court  of 

NoTq.  Justiciary  were  : — 

iBoard^of  *  (l)  Is  the  School  Board  a  private  prosecutor  under 

^\    ^  the  meaning  of  section  9  of  the  Summary  Jurisdiction 

MacDonald.    ^^^^  1881?' 

^3d^W      '(2)  Does  the  Education  (Scotland)  Act,  1883,  give 
AppeaL~  ^^^  complaiucrs  power  to  authorise  a  person  who  is  not 
a  duly-qualified  law-agent  to  sign  the  present  complaint 
on  their  behalf  ? ' 

No  appearance  was  made  for  the  respondent,  and  the 
Court  held  that  the  complaint  was  properly  initiated — 
Lord  Young  remarking  that  obvious  convenience  re- 
quired that  the  officer's  signature  should  be  suf- 
ficient. If  there  had  been  any  rule  of  law  against  that, 
the  Court  would  have  given  effect  to  it.  But  there  being 
none,  and  the  convenience  of  the  course  pursued  being  all 
the  other  way,  the  Court  think  the  complaint  a  good 
one,  and  that  the  Sheriff  ought  therefore  to  have 
proceeded. 

The  following  was  the  Interlocutor  : — 
'  Edinburgh y  l^th  March  1885. — Having  considered 
this  Case  and  heard  Counsel  for  the  appellant,  there 
being  no  appearance  for  the  respondent,  Answer  the 
second  question  in  the  Case  in  the  affirmative,  Kecal  the 
Interlocutor  complained  of,  and  remit  to  the  Sheriff- 
substitute.' 

Agent  for  the  Appellants— Messrs  Tods,  Murray  &  Jamieson,  W.S. 


Present, 

Lords  Young,  Craighill,  and  McLaren. 

Alexander  MTetrie,  AppeUant — Baxter. 

AGAINST 

George  Cadenhead,  Respondent — J,  Comrie  Thomson. 

Public  House — Giving  Spirits  Gratuitously  as  Hospitality — 
Statute  25  and  26  Vic,  cap.  35,  Shedule  A.,  No.  3  (Public 
Houses  Acts  Amendment  (Scotland)  Act,  1862) — Grocer's  Cer- 
tificate.— ^The  holderof  a  grocer's  certificate, — which  prohibits  the 
giving  of,  or  trafficking  in,  spirits  to  be  drunk  or  consumed  on  the 
licensed  premises, — gave  gratuitously  and  as  hospitality  to  a  friend, 
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a  glass  of  ale  at  10  p.m.  of  the  day  libelled,  which  was  consumed 
on  the  premises.  Held  that  this  did  not  amount  to  a  giving  to 
be  consumed  on  the  premises  in  the  sense  of  the  Act^  and  a  con- 
viction for  breach  of  the  certificate  quashed  accordingly. 

This  was  an  appeal  under  the  Summary  Prosecutions     ,ggg 
Appeals  Act,  at  the  instance  of  Alexander  MTetrie,      — 
grocer  and  spirit  dealer,  residing  in   Garvock   Street,    MTetrio 
Aberdeen,  against  a  conviction  and  sentence  pronounced  Cadonhead. 


by  one  of  the  Magistrates  of  Aberdeen,  upon  a  complaint  ffigh  court, 

under  the  Summary  Jurisdiction  Acts,  1864  and  1881, '- 

at  the  instance  of  George  Cadenhead,  Procurqitor-fiscal      ^^ 
of  Court. 

In  the  Case  it  was  set  forth  that — 

The  appellant  was  charged  with  haying  been  guilty  of  an  offence 
within  the  meaning  of  the  Acts  for  the  'Begulation  of  Public 
Houses  in  Scotland,* — viz.,  9th  Geo.  IV.,  cap.  68;  16th  and  17th 
Vic,  cap.  67  ;  and  25th  and  26th  Vic,  cap.  35 ;  or  one  or  more 
of  them,  actor  or  art  and  part ; — in  so  far  as  on  the  first  day  of 
November  1884,  or  about  that  time,  the  said  Alexander  MTetiie, 
who  holds  a  certificate  in  the  form  of  No.  3  Schedule  A  of  the  Act 
last  above-mentioned,  for  premises  in  Garvock  Street  aforesaid,  did 
within  his  said  licensed  premises,  traffic  in  or  give  excisable  liquors 
to  be  drunk  or  consumed  on  his  said  premises,  to  James  Gabriel, 
gate-keeper,  residing  in  Saint  Clement  Street,  of  Aberdeen ;  or  to 
some  other  person  or  persons  to  the  com  plainer  unknown. 

The  appellant  having  appeared  and  pled  not  guilty,  and  no 
questions  of  relevancy  having  been  raised,  evidence  was  led  in 
support  of  the  complaint,  and  also  in  exculpation. 

It  was  proved  that  about  10  p.m.  on  the  day  in  question,  two 
detective  police-officers  went  to  the  appellant's  shop,  and  found  there 
the  appellant,  his  wife,  and  two  men.  One  of  the  latter,  James 
Gabriel,  named  in  complaint,  had  a  tumbler  containing  ale  in  his 
hands,  and,  on  recognising  the  officers,  he  tried  to  conceal  the 
tumbler  behind  his  back.  The  appellant,  on  seeing  the  police- 
officers,  hurriedly  retired  towards  the  back  of  the  shop,  and  on 
being  charged  by  them  with  giving  drink  to  be  consumed  on  the 
premises,  he  admitted  the  same,  and  requested  that  nothing  might 
be  said  about  it.  It  was  also  proved  that  the  appellant's  dwelling- 
house,  though  situated  in  the  same  street  as  his  shop,  was  quite 
unconnected  therewith.  The  licensed  premises  occupied  by  the 
appellant  consisted  solely  of  the  shop  where  he  carried  on  his 
business  as  a  licensed  grocer. 
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1 885.  By  the  exculpatory  evidence  it  was  proved  that  Gabriel  was  ai^ 

NoTso.      intimate  friend  and  a  customer  of  the  appellant,  and  that  abou^ 
MTctrie     9,30  P.1I.J  on  the  day  in  question,  he  went  to  the  appellant's  sho^ 
Cadenhead.  to  purchase  groceries  and   sundry  goods.      Before  he  made   an_^ 
Hi(;h  (v>iirt   P^^chases,  or  stated  his  purpose  in  calling,  the  appellant  asked  hi^ 
March  19.    {{  }^q  would  take  a  glass  of  ale,  and  he  accepted  the  offer.     It  w^ 
Appeal      proved  that  Grabriel  supposed  and  believed  that  the  ale  was  given    ^ 
him  gratuitously,  and  as  a  mark  of  friendship  and  hospitality,  a.:^^ 
that  he  did  not  pay,  and  was  not  asked  to  pay  for  it  at  any  tin^^ . 
that  Gabriel  did  not  purchase  any  goods,  but  left  the  shop  after  t^^ 
officers  entered  ;  that  the  police-officers  did  not  see  any  money  pass 
between  the  appellant  and  the  witness  Gabriel,  and  did  not  enquire 
whether  the  ale  was  given  as  a  treat  or  not. 

Upon  that  evidence  the  appellant  was  convicted  of  the  offence 
charged,  and  a  fine  was  imposed,  the  magistrate  holding  that  & 
licensed  grocer  is,  by  the  terms  of  his  certificate,  debarred  from 
using  his  licensed  premises  in  his  private  capacity,  for  the  purpose 
of  giving  gratuitously,  by  way  of  hospitality,  excisable  liquors  to 
be  consumed  on  the  premises  to  his  customers,  even  though  thej  be 
intimate  friends.  As  it  was  a  firnt  offence,  the  magistrate  re- 
stricted the  penalty  to  £1,  5s.,  with  £1,  8s.  6d.  of  expenses. 

The  question  of  law  for  the  opinion  of  the  Eigh 
Court  of  Justiciary  was  : — 

*  Whether  a  licensed  grocer  is,  by  the  terms  of  his 
certificate,  debarred  from  using  his  licensed  premises  in 
his  private  capacity,  for  the  purpose  of  giving  gratuit- 
ously, by  way  of  hospitality,  excisable  liquors  to  be 
consumed  on  the  premises  to  his  customers,  even  though 
intimate  friends  ? ' 

Baxter,  for  the  appellant. — The  case  is  ruled  by 
Smith  V.  Stirling,  High  Court,  March  6,  1878,  Couper, 
vol.  iv.,  p.  13,  and  Kay  v.  Gemmell,  supra,  p.  535. 
The  magistrate  has  found  that  the  liquor  was  given 
gratuitously  by  way  of  hospitality,  and  that  was  now 
not  a  contravention  of  the  certificate,  even  when  the 
liquor  was  given  in  part  of  the  licensed  premises. 

J.  CoMRiE  Thomson,  for  the  respondent. — The  present 
case  is  distinguishable  from  both  the  cases  founded  on 
by  the  appellant.  In  the  case  of  Smith  v.  Stirling  the 
public-house  keeper  s  house  was  used  for  the  purpose  of 
entertaining  his  friends,  although  it  was  part  of  the 
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licensed  premises  ;  and  in  Kay  v.  Gemmell  the  kitchen  18£5. 
of  the  establishment  was  used,  also  part  of  the  licensed  nTIo. 
premises.     These  were  two  quite  diflferent  cases,  as  the        v. 

publican  could   not   entertain  his  friends  in   his  own  — 

bouse  without  entertaining  them  in  the  licensed  premises.    iJSirch  i9. ' 
Here  the  shop  itself  was  used  ;  the  dwelling-house  was    Appeal" 
no  part  of  the  licensed  premises,  was  indeed  separate 
from  them,  and  in  another  part  of  the  street ;  and  to 
permit  this  sort  of  *  giving '  in  such  a  place  was  opening 
81  wide  door  to  improper  dealing. 

Lord  Young. — This  question  has  been  argued  fre- 
quently, and  in  a  variety  of  cases.  It  was  first  raised  in 
the  case  of  a  public-house,  the  publican  living  in  the 
house ;  and  the  question  was  whether  the  publican  who 
gives  a  party  to  his  friends  after  eleven  o'clock  in  the 
premises  licensed  for  the  sale  of  liquor,  part  of  which  he 
used  as  a  dwelling-house,  was  contravening  his  certifi- 
cate ?  We  held  he  was  not ;  he  was  acting  merely  in 
lis  private  capacity,  and  like  any  other  person  giving  a 
jorty  to  his  friends.  And  it  does  not  matter  if  the  * 
mtertainment  was  not  in  the  room  usually  used  by  the 
iamily  so  long  as  there  is  no  doubt  that  he  was  dispens- 
ng  hospitality,  and  he  might  take  the  larger  room 
isually  appropriated  to  the  public  so  long  as  his  bond 
fides  was  undoubted.  Of  course  it  is  very  important 
that  the  magistrate  should  be  satisfied  on  the  facts  as  to 
the  bond  Jide  nature  of  the  proceeding,  and  these  facts 
are  important  as  afiecting  their  decision.  All  the  argu- 
ments that  we  are  accustomed  to  hear  as  to  the  abuse  of 
rach  a  manner  of  entertaining  were  urged  upon  us,  as 
that  publicans  would  put  forward  all  their  customers  as 
their  friends,  and  so  evade  the  statute.  The  answer 
which  was  made,  and  which  I  hope  it  will  be  unneces- 
sary to  repeat,  is,  that  it  is  the  duty  of  those  enforcing 
the  law  to  find  out  the  truth  in  each  case,  and  see  that 
there  is  no  evasion  of  the  statute.  The  question  arose 
again  in  the  grocer's  case,  where  a  ghiss  of  beer  was 
given  to  a  friend  in  a  room  behind  the  shop,  the  room 

VOL.  V.  2  s 
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1885.  being  the  kitchen  of  the  house  and  part  of  the  licensed 

NoTio.  premises.     We  were  told  that  the  case  of  the  publican^ 

V,  ^  could  not  apply,  for  the  grocer  could  not  give  a  party> 

cadenhoad.  g^j^jj^ygij  ^\^q  publicau  might.      But  we  held  that  th^ 


^aro?*i?.^  publican's   case   did    apply,   and   Lord   Craighill,    wh<^ 
^      L     seriously  doubted  in  the  public- house  case,  concurred  it:: 
the  view  of  the  majority  in  thinking  that  the  matt^ 
was  settled  by  decisions,  and  that  it  did  not  matter  th^ 
the  drink  was  given  in  licensed  premises  so  long  as 
was  by  way  of  hospitality  and  not  in  the  exercise  of  ^^j^ 
trade.     Then  we  have  this  case,  in  which  the  beer     j^ 
given  in  the  shop  itself ;  and  again  we  are  told  there  jg 
a  danger  of  fraud.     There  is  no  doubt  that  it  is  not  a 
case  of  dealing,  but  a  cjise  of  giving  by  way  of  hospi- 
tality a  glass  of  beer  in  the  licensed  premises,  and  there 
is  this  difference  from  the  other  cases :  that  there  is  no 
house   attached    to   or  forming    part   of    the  licensed 
premises  belonging  to  this  grocer.     But  we  have  decided 
that  the  fact  of  the  premises  being  licensed  does  not 
settle  the  question  whether  there  has  been  a  contraven- 
tion or  not.     The  moment  the  fact  is  settled  that  the 
giving  is  hospitality,  and  not  dealing,  it  does  not  signify 
where  it  was  given.     I  therefore  cannot  assent  to  the 
ground  of  the  magistrate's  conviction, — that  *  a  licensed 
grocer  is  by  the  terms  of  his  certificate  debarred  from 
using  his  licensed  premises  in  his  private  capacity  for 
the  purpose  of  giving  gratuitously  by  way  of  hospitality 
excisable  liquors  to  be  consumed  on  the  premises.'    We 
have  negatived  this  view  already,  and  I  am  for  answer- 
ing the  question  in   the   negative  and   sustaining  the 
appeal. 

Lord  Craighill. — I  concur.  I  think  that  the  facts 
in  this  case  are  covered  by  previous  cases.  The  cases 
are  not  absolutely  identical,  because  the  dwelling-house 
where  the  liquor  was  given  by  way  of  hospitality  and 
consumed  was  part  of  the  licensed  premises,  in  the  cases 
of  Smith  V.  Stirling  and  Kay  v.  Geminell,  and  the 
ground  of  judgment  in  these  cases  was  that  a  man  was 
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not  to  be  debarred  from  doing  on  his  licensed  premises  1^- 
that  which  any  other  man  might  do  in  his  private  ^,^^: 
house.     Here  there  is  no  dwelling-house  but  a  back  shop.  ^  ,  ». 

°  ....  Oadenhead. 

We  have,  however,  decided  that  hospitality  in  licensed 

.  .  ,         High  Court, 

premises  is  not  to  be  taken  as  a  contravention,  and  a   March  19. 
back  shop  may  as  well  be  used  for  such  a  purpose  as  any    Appeal 
other  part  of  the  licensed  premises. 

Lord  M*Laren. — I  concur.     When  the  decision  in 
Kay  V.  Gem/mell  is  examined,  there  is  seen  to  be  no  door 
for  that  evasion  of  which  we  have  heard  so  much;  because 
the  judgment  was  expressly  guarded  by  expressions  to 
the  effect  that  if  the  publican  gives  by  way  of  dealing 
under  the  cover  of  hospitality  during  prohibited  hours,  the 
magistrate  must  put  a  stop  to  this.     The  Court  con- 
sidered that  in  that  case  there  was  no  attempt  at  evasion. 
The  distinction  here  is  that  the  place  where  the  liquor 
^w^as  given  was  the  licensed  shop  itself  and  not  a  part  of 
the  premises  usually  appropriated  for  another  purpose. 
The  condition  of  this  certificate  is  that  the  grocer  shall 
not  *  trafhck  in  or  give  spirits,'  &c.,  to  be  drunk  or  con 
Bumed  on  the  premises.     No  doubt  if  the  magistrate 
thinks  that  the  circumstances  show  that  the  liquor  was 
given  in  the  course  of  trade,  he  may  hold  that  there  has 
l^een  a  contravention  of  the  certificate,  which  prohibits 
trafficking  or  giving  spirits   to   be   consumed  on  the 
premises.     It  has  been  decided  that  the  giving  must  not 
l)e  a  giving  by  way  of  dealing  in  any  way ;  nor  a  giving 
under  the  cover  of  hospitality.     If  a  grocer  was  to  give 
a  dram  or  drams  to  a  customer  to  promote  his  trade, 
that  would  be  a  contravention.     But  that  was  not  the 
case  here.     Every  circumstance  is  expressly  negatived 
i^rhich  would  suggest  dealing.     The  magistrate  thought 
it  was  hospitality,  and  he  so  finds,  and  I  am  of  opinion 
he  should  not  have  convicted  the  appellant,  and  that  the 
conviction,  therefore,  should  be  quashed. 
The  following  was  the  Interlocutor : — 
*  Edinburgh,  19th  March  1884. — Having  considered 
this  Case,  and  heard  Counsel   for  the  parties,  Answer 
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[vol  V. 


1885.  the  question  in  the  Case  in  the  negative :  Reverse  the^ 
nTso.  determination  of  the  inferior  Judge,  and  decern :  Findi 
MTetrie    ^j^^   appellant   entitled  to   expenses,  which   modify  tc^ 


Cadenhead. 


five  guineas ;  for  which,  and  one  guinea  as  the  dues 
^Mc^m'  extract,  decern  against  the  respondent/ 


AppeaL 


Agents  for  the  AppeUant—HsNBT  ft  SOOTT,  S.&C. 
Agent  for  the  Respondent — D.  Hill  Murrat,  Solicitor. 


No.  81. 
GemmoU 

V. 

Hodden. 

High  Coiirr, 
July  10. 


Appeal 


Present, 
.  The  Lord  Justice-Clerk. 
Lords  Young  and  M'Larex. 
Andrew  Gemmell,  Appellant — Guthrie. 

AGAINST 

Robert  Watson  Hadden  and  Robert  Richardson,  Respondentfli 

Statute  31  and  32  Vic,  c.  123  (Salmon  Fisheries  (Scotland)  Act> 
1868),  sec.  30 — Instance. — A  Procurator-fiscal  of  the  Justice  of 
Peace  Court  brought  a  complaint  charging  a  contravention  of 
section  18  of  the  Salmon  Fisheries  (Scotland)  Act,  1868,  in  bis 
name  as  'Procurator-fiscal  of  Court.'  The  Justices  dismissed 
the  complaint,  in  respect  he  was  not  a  'clerk  of  a  District 
Board,'  nor  '  any  other  person '  in  the  sense  of  section  30  of  the 
Act.  Held,  reversing  the  determination  of  the  Justices,  that  the 
instance  was  good. 

This  was  an  appeal  on  a  Case  stated  at  the  instance 
of  Andrew  Gemmel,  Procurator-fiscal  of  the  Justice  of 
the  Peace  Court,  under  the  Summary  Prosecutions 
Appeals  Act,  against  a  judgment  of  the  Justices  of  the 
Peace  at  Haddington,  upon  a  complaint  under  the  Sum- 
mary Jurisdiction  Acts,  1864  and  1881,  at  his,  the 
appellant*s,  instance,  against  the  respondents,  Eobebt 
Watson  Hadden,  clerk.  West  Haugh,  Haddington,  and 
Robert  Richardson,  clerk,  5 1  High  Street,  Haddington, 
charging  them  with  a  contravention  of  the  18th  section 
of  the  Salmon  Fisheries  (Scotland)  Act,  1868. 

The  Case  set  forth  that — 

The  respondents  appeared  at  the  bar,  and  the  complaint  was  rei(i 
over  to  them.     Before  they  were  called  upon  to  plead  by  the  Justice 
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ihe  chair,  the  other  Justice  raised  the  point  of  the  competency  of      ]  885. 
dug  the  respondents  for  the  contravention  charged  in  the  Justice      ^^ — ~ 
Peace  Court.     He  was  referred  to  the  30th  section  of  the  Act,     Oemmell 
ich  provides — '  All  offences  under  this  Act  may  be  prosecuted,     Hadden. 
i  all  penalties  incurred  under  this  Act  may  be  recovered  before  ^j,  ^ 
f  Sheriff,  or  any  two  or  more  Justices  acting  together,  and  having     July  10. 
isdiction  in  the  place  where  the  offence  was  committed,  at  the     AppwdT" 
tance  of  the  clerk  of  any  District  Board,  or  of  any  other  pei*son/ 
$  then  raised  the  other  point  of  whether  it  was  competent  for  the 
pellant^  in  his  official  capacity  as  '  Procurator-fiscal  of  Court,'  to 
wecute  under  the  Act.    The  Justices  held  that  it  was  incompetent 
'  the  Justice  of  Peace  Fiscal  to  prosecute  in  his  official  capacity, 
1   that  the  expression  in  the  Act,  '  any  other  person,'  meant  a 
nmon  complainer,  and  that  the  Procurator-fiscal  was  not  '  any 
ler  person '  within  the  meaning  of  the  Act.     They  also  refused 
)  request  of  the  appellant  to  be  allowed  to  amend  the  complaint 
deleting  the  words  '  Procurator-fiscal  of  Court,'  and  putting  in 
)  words,  ^  Solicitor,  Haddington,'  and  dismissed  the  complaint. 

The  questions  of  law  for  the  opinion  of  the  High 

►urt  of  Justiciary  were  : — 

^irsL  Whether  the   instance    in    the    complaint  as 

ited  was  good  1 

Second.  Whether  the  amendment  craved  by  the  ap- 

Uant  was  admissible  ? 

Guthrie,    for    the    appellant,    submitted    that  the 

Btices  had  erred. 

There  was  no  appearance  for  the  respondents,  and  the 

►urt  sustained   the    appeal, — the   Lord  Justice-Clerk 

narking  that  he  had  no  doubt  there  had  been  error  in 

w  on  the  part  of  the  Justices,  as  the  Procurator  fiscal 

us  certainly  entitled  to   prosecute,  as   any  one  else 

old. 

The  following  was  the  Interlocutor : — 

*  Edinburgh,   lOth  July   1885. — Having  considered 

is  Case,  and  heard  Counsel  for  the  Appellant,  there 

ing  no  appearance  for  the  Kespondents,  Sustain  the 

)peal :  Remit  to  the  Justices  to  proceed  in  terms  of 

V,  and  decern.' 

Agents  for  the  Appellant— Paterson,  Cameron  ft  Co.,  S.S.C. 
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Present, 

The  Lord  Justick-Cleul. 

Lords  Tousg  and  MT^ARE!r. 

BoBERT  Brtce,  Appellant — Brand, 

AGAINST 

Jonx  Guthrie  Spe^tce,  Respofndent — StraeKoM, 

Appeal  uvder  Sjiali/-Debt  Act — Statute  7  Wm.  FV.  and  1  Via, 
a  41,  SEC.  31  (Small-Debt  Act,  1837) — Bemit  to  Sheriff  for 
Behearivg. — ^A,  a  tailor,  saed  B  in  the  Small-Debt  Court  for 
the  price  of  a  suit  of  clothes.  B  pleaded  that  he  had  not  dealt 
with  A,  bat  with  C,  whose  name  was  on  the  door  of  A's  shop, 
that  circnlars  had  been  issaed  by  C  from  the  shop  in  his  own 
name,  and  that  he  (B)  in  giving  his  order  to  C,  had  done  so  to 
extinguish  a  counter  claim  which  he  had  against  him.  A  pro- 
duced a  minute  of  agreement  between  himself  and  C  to  show 
that  the  latter  was  his  shopman,  and  that  he  (A)  was  the  prin- 
cipaL  The  Sheriff  decerned  against  B,  who  appealed.  The 
Ck>urt  sustained  the  appeal,  and  remitted  to  the  Sheriff  for 
rehearing,  and  proof,  if  necessary. 

1885.         John    Guthrie    Spence,    tailor    and    clothier,    46 

NoTftz.     Frederick    Street,    Edinburgh,    sued    Robert    Bryce, 

7^     spirit  merchant,  Ratho,  before   the  Small-Debt  Court, 

_ -?!"^.' _.  Edinburgh  (SheriflF  Hamilton),  for  £5,  16s.    9d.  for  a 

tftiy  10.  '  suit  of  clothes.     Bryce  answered  that  the  goods  libelled 

Appeal,     had  been  ordered   and  received  from  Edmund  Mann, 

tailor  and  clothier,  sometime  a  partner  in  the  firm  of 

Mann  &  Son,  tailors  and  clothiers,  39  Frederick  Street, 

and   afterwards    carrying   on    business   as    tailor    and 

clothier  at  46  Frederick  Street,  and  that  the  goods  were 

so  furnished  by  Mann  for  the  purpose  of  extinguishing 

pro  tanto  a  claim  of  £14,  12s.  8d.  which  Mann  was 

admittedly  then  due  and  resting-owing  to  him  (Bryce), 

and  payment  of  which  had  been  demanded,  and  that  he 

(IJryce)  knew  nothing  of  the  pursuer  till  he  sent  him  an 

account  for  the  goods. 

It  was  proved  that  Mann's  name  was  on  a  brass  door- 
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plate  on  each  side  of  the  door  at  46  Frederick  Street,  1885. 
and  appeared  in  the  Post  Office  Directory  as  at  that  vo7s2, 
^dress.  And  that  circulars  soliciting  custom  had  been  7.*^ 
jsent  from  that  address  to  customers  in  Mann's  name.       ^°^ 

The  pursuer  Spence  produced  an  agreement  between  July  lo^* 
!Mann  and  himself,  dated  more  than  two  years  prior  to  "^AppeZ" 
iihe  transactions  in  question,  which  proceeded  on  the 
narrative  : — *  The  party  of  the  second  part  [Mann]  being 
desirous  to  retain  the  connection  of  the  late  firm  of 
Mann  &  Son,  tailors  and  clothiers,  39  Frederick  Street, 
Edinburgh,  of  which  he  was  lately  a  partner :  And  the 
party  of  the  first  part  [Spence,  the  pursuer]  being 
desirous  to  assist  him  in  so  doing,  they  have  agreed  to 
enter  into  these  presents  as  follows/ 

•  ••#••  • 

*  Third. — The  said  Edmund  Mann  binds  and  obliges 
himself  to  introduce  into  the  shop  (No.  46  Frederick 
Street,  Edinburgh)  of  the  said  John  Guthrie  Spence 
all  the  business  he  can,  and  such  business  shall  be  kept 
separate  and  distinct  from  the  business  of  the  said  John 
Guthrie  Spence.  The  said  Edmund  Mann  and  his  heirs 
and  creditors  shall  have  no  concern  whatever  with  the 
business  of  the  said  John  Guthrie  Spence,  but  the  said 
Edmund  Mann  shall  devote  his  whole  time,  attention, 
and  skill  to  the  promotion  and  advancement,  not  only 
of  the  business  introduced  by  him  as  aforesaid,  but  also 
to  the  business  of  the  said  John  G  uthrie  Spence ;  and 
the  said  John  Guthrie  Spence  shall  advance  and  promote 
the  business  to  be  so  introduced  by  the  said  Edmund 
Mann,  so  far  as  it  does  not  interfere  with  the  business 
presently  carried  on  by  him  ;  and  the  said  John  Guthrie 
Spence  shall  supply  such  materials  and  work  as  he 
may  consider  necessary  to  carry  on  the  business  of 
the  said  Edmund  Mann.'  No  further  evidence  was 
led. 

The  Sheriff  decerned  in  favour  of  the  pursuer,  and 
the  defender  (Bryce)  took  an  appeal  to  the  High  Court, 
as  coming  in  place  of  the  Circuit  Court,  on  the  ground 


Bryce 
Spence. 


626  CASES  BEFORE  THE  HIGH  COURT  [vOL.  V. 

1885.  that  no  contract  having  been  entered  into,  and  no  trans- 
jioTk.  action  having  taken  place  between  him,  the  appellant, 
and  Spence,  the  pursuer  and  respondent,  it  was  incom- 
petent for  the  Sheriflf-substitute  to  find  him  liable. 
^1^^*  He  further  pleaded,  as  the  31st  section  of  the  Act  1 
Appeal  Vic,  c.  41,^  providcs  that  this  Court  may  remit  the 
cause  to  the  Sheriff  for  *  rehearing  generally,'  and  as 
there  has  been  a  miscarriage  of  justice  and  incompetent 
procedure,  this  Court  ought  to  sustain  the  appeal,  and 
remit  the  cause  to  the  Sheriff,  with  instructions  to  re- 
hear the  same,  and  dispose  thereof  as  may  be  just. 

The  appellant  was  heard  in  support  of  these  pleas. 

The  respondent  replied. — The  Sheriff  had  all  these 
considerations  before  him  ;  and  even  if  he  has  gone 
wrong,  there  is  nothing  here  that  can  be  included  within 
the  term  incompetency.  If  the  appeal  be  sustained, 
there  is  nothing  to  prevent  an  appeal  being  sustained  in 
every  small  debt  case. 

The  Lord  Justice-Clerk. — We  have  found  this  case 
not  a  little  complicated  and  troublesome.  It  may  be, 
and  I  do  not  intend  to  express  any  opinion  on  that 
question,  that  the  whole  procedure  was  regular.  The 
question  seems  to  be  whether  former  transactions  between 
Mann  and  Bryce  can  be  set  off  against  subsequent  trans- 
actions with  Spence  avowedly  acting  with  the  view  of 
keeping  Mann's  business  together.     That  question  comes 

^  Statute  7  Will.  IV.  and  1  Vic,  cap.  41,  section  31,  after  pro- 
viding for  an  appeal  to  the  next  Circuit  Court,  or  where  there  are 
no  Circuit  Court,  to  the  High  Court  of  Justiciary,  provides : — 
'  Provided  always  that  such  appeal  shall  be  competent  only  when 
founded  on  the  ground  of  corruption  or  malice  and  oppression  on 
the  part  of  the  Sheriff,  or  on  such  deviations  in  point  of  form  from 
the  statutory  enactments  as  the  Court  shall  think  took  place  wilfully, 
or  have  prevented  substantial  justice  from  being  done,  or  incom- 
petency, including  defect  of  jurisdiction  of  the  Sheriff;  provided 
also  that  such  appeals  shall  be  heard  and  determined  in  open  Court, 
and  that  it  shall  be  competent  to  the  Court  to  correct  such  deviation 
in  point  of  form,  or  to  remit  the  cause  to  the  Sheriff,  with  instruc- 
tions, or  for  rehearing  generally,'  <fec. 
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ry  narrow  issue  whether  the  customer  thought  1885. 
d  reason  that  he  was  dealing  with  his  old  nTsz 
id  that  the  new  debt  might  be  set  off  against       7.** 

me.     In  sending  the  case  back  for  rehearing, ^""^ 

roof  if  required,  we  express  no  opinion  on  that  ^!f^,^o!^ 


JTouNG. — What  evidence  will  prove  a  contract 
Speuce  and  Bryce,  or  between  Bryce  and  Mann, 
for  us  to  consider.  Spence  says  Bryce  made  a 
with  him  ;  Bryce  says  he  did  not,  and  that  the 
he  made  was  with  Mann,  who  was  his  debtor 
That  is  a  matter  for  evidence.  The  agree- 
re  is  a  very  singular  one,  and,  prima  faciei  I 
ly  that  it  was  intended  to  put  customers  in  the 
of  thinking  they  J  were  dealing  with  Mann, 
they  were  really  dealing  with  Spence.  That  is 
i  by  the  terms  of  the  circular,  which  puts 
Mann  as  the  person  with  whom  contracts  were 
de.  Now,  if  it  turns  out  that  in  fact  the  con- 
s  made  with  Mann,  then  there  is  a  good  case 
ensation,  and  so  I  agree  that  this  is  a  case  for 

McLaren. — I  agree.  The  question  is  whether 
alt  with  Mann  as  an  agent  or  as  a  principal, 
rdinary  case,  of  course,  the  customer  is  under- 
be  dealing  with  the  master,  and  it  could  not  be 
'  his  hands  that  he  was  dealing  with  the  shop- 
•ut  the  peculiarity  here  is,  that  Mann,  who  is 
e  merely  a  shopman,  had  his  name  on  the  brass 
the  door.  That  is  certainly  a  circumstance 
consideration  of  the  Sheriff-substitute.  K  the 
was  made  with  Mann  as  principal,  no  private 
it  between  him  and  Spence  could  prevent  the 
3  to  Mann  being  compensated.  These  are  my 
'  the  circumstances,  which  1  agree  in  thinking 
further  inquiry. 

)llowing  was  the  Interlocutor  : — 
)burghy  10th  July  1885. — Having  considered  this 


Appeal 


628 


CASES  BEFORE  THE  HIGH  COURT  [vOL.  V. 


1885. 


No.  82. 
Bryce 

V, 

Spence. 


High  Court, 


ruly  10. 


Appeal. 


Appeal  and  heard  Counsel  for  the  parties,  Remit  to  the 
Sheriff  to  rehear  the  Cause,  and,  if  necessary,  to  take 
proof  thereanent,  and  proceed  as  may  be  just,  with 
power  to  the  SheriflF  to  dispose  of  the  expenses  in  this 
Appeal  along  with  the  other  expenses  in  the  Cause,  and 
decern.* 

Agent  for  the  Appellant— Peter  Douglas,  S.S.C. 
Agent  for  the  Respondent — David  Babclat,  Solicitor. 


Present, 

The  Lord  Justice-Clerk. 

Lords  Young  and  M*La.ren. 

William  Nicholson,  Appellant — Watt, 

AGAINST 

William  David  Yoole,  Respondent — Sol,  Gen,  (J,  P,  B. 

Hohertson) — M*Xechnie,  A  ,-B, 

Statute  46  and  47  Vic,  c.  22,  sec.  11  (Sea  Fisheries  Act,  1883) 
— Instance. — ^A  Procurator-fiscal  may  prosecute  in  the  Sheriff- 
Court  in  a  complaint  charging  an  offence  against  the  Sea 
Fisheries  Act,  1883. 

^,.  83.  This  was  an  appeal  upon  a  Case  stated  under  the 

Nicholson  . 

»•        Summary  Prosecutions  Appeals  Act,  at  the  instance  of 


Yoole. 


—  William   Nicholson,   captain    of   the    steam   trawler 

High  Court,  .     . 

July  10.  Deerhoundy  and  residing  at  Leith,  against  a  conviction 
Appeal,  obtained  before  the  SheriflF  of  Fife  (James  Arthur  Crich- 
ton,  advocate),  upon  a  complaint  under  the  Summary 
Jurisdiction  Acts,  1864  and  1881,  at  the  instance  of 
William  David  Yoole,  Procurator-fiscal  of  Court, 
charging  the  appellant  with  a  contravention  of  the  Sea 
Fisheries  Act. 

The  Case  set  forth — 


That  the  appellant,  on  or  about  16th  March  1885,  and  in  or 
near  that  part  of  the  Firth  of  Forth  which  lies  between  the  Isle  of 
May  and  three  miles  to  the  south-west  of  the  Isle  of  May,  all  in 
the  county  of  Fife,  contravened  article  19  th  of  the  first  schedule  of 
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Act  46  and  47  Vic,   cap.  22   (Sea  Fisheries  Act,  1883),   by  1885. 

sring,  or  causing  his  said  vessel  to  be  steered  across  the  lines  of  ^    Z^ 

tain  long-line  fishermen^  whereby  their  lines  were  damaged.  Nicholson 

At  the  trial  of  the  cause  it  was  objected,  on  the  part  of  the  Yoole. 
lellant,  that  as  sub-section  1  of  section  1 1  of  said  Statute  enacted 


Hi^  Court, 
.t  *  the  provisions  of  this  Act,  and  of  any  order  in  Council  under     July  10. 

B  Act^  or  under  the  sections  of  the  Sea  Fisheries  Act,   1868,     Appeal 

ended  by  this  Act,  shall  be  enforced  by  the  sea-fishery  officers, 

tier  British  or  foreign,'   the  complaint,   at  the  instance  of  the 

pute  Procurator-fiscal  of  Fifeshire,  was  incompetent,   in  respect 

.t  he  was  admittedly  not  a  British  or   foreign  sea- fish  eiy  officer. 

is  objection  was  repelled. 

rhe  appellant  pleaded  not  guilty. 

[t  was  proved  that  the  appellant  had  been  guilty  of  the  contra- 

ition  libelled,  and  the  Sheriff  adjudged  him  to  forfeit  and  pay  to 

\   complainer  the  sum.  of  five  pounds  of  modified  peoalty,  and  in 

aiilt  of  immediate  payment  thereof,  decerned  and  adjudged  him 

be  imprisoned  for  thirty  days  from  the  date  of  his  imprisonment, 

ess  the  said  sum  should  be  sooner  paid. 

The  question  of  law  for  the  opinion  of  the  High  Court 
Justiciary  was : — 

Was  the  Procurator-fiscal  entitled  to  prosecute  the 
mplaint  in  question  ? 

Watt,  for  the  appellant. — The  Procurator-fiscal  is  not 
3  proper  prosecutor.  By  section  1 1  of  the  Sea  Fish- 
es Act,  1863,  the  action  must  be  brought  by  a  sea- 
hery  oflBcer ;  which  the  Procurator-fiscal  is  not.  The 
5t  intended  the  prosecution  to  bo  by  a  fishery  oflScer 
cause  of  his  special  knowledge  of  and  connection  with 
(3  industry.  This  principle  regulates  prosecutions 
ider  the  Customs  Consolidation  Act,  39  and  40  Vic, 
36.    By  section  255  of  that  Act,  prosecution  is  directed 

be  by  the  Lord  Advocate,  or  some  other  oflScer  of 
atoms.     Had  the  instruction  of  the  Legislature  been 

allow  any  person  to  prosecute,  they  would  have 
pressly  permitted  it  as  under  the  Salmon  Fisheries 
Gotland)  Act,  31  and  32  Vic,  c  123,  sec  30,  where, 
jer  certain  persons  are  named  as  prosecutors,  the  addi- 
mal  provision  is  made  that  the  prosecution  may  be  by 
ny  other  person.'     No  such  provision  is  in  the  Sea 


Yoole. 
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1885.     Fisheries  Act.      The    appeal    ought    therefore    to   be 

No.  88.     sustained. 
v.^  The  Solicitor-Genebal  (Robertson)  and  M'Kbchnie 

were  not  called  on. 

Ifuiyio'      The  Lord  Justice  -  Clerk.  —  I  am  satisfied  that 

Appeal     the  Sheriff  has  done  right  in  sustaining  the  instance 
of  the   Procurator-fiscal,    and    I    think    the  propriety 
of  his  decision   has   not   been   affected  by  the   clause 
of  the  Sea  Fisheries  Act  quoted  to  us.     That  clause  pro- 
vides that  a  sea-fishery  officer,  either  British  or  foreign, 
is  to  enforce  the  provisions  of  the  Act.     I  do  not  think 
it  means  that  this  is  to  be  done  only  by  a  sea-fishery 
officer,  or  that  the  instance  must  be  in  his  name  ;  and 
should  any  fishery  officer,  including  the  officer  of  a 
foreign  government,  choose  to  employ  a  Procurator-fiscal, 
he  is  entitled  to  do  so,  and  I  may  say,  might  require  lus 
assistance  in  the  matter.     The  Sea  Fisheries  Act  was 
passed  in  consequence  of  an  important  convention  for 
the  protection  of  rights  of  great  importance,  which  w 
know  are  regarded  with  considerable  interest  and  atten 
tion  by  the  Great  Powers  of  Europe.     But  that  has,  i 
my  opinion,  no  effect  in  the  question  of  the  instance 
the  Procurator-fiscal  when  before  his  own  Court     ThW.^ 
action  was  brought  in  the  proper  Court,  and  I  am  c^f 
opinion  that  when  a  Court  is  appointed  by  a  statute  fcc 
carry  out  its  provisions,  that  implies  that  the  usual  pro- 
cedure of  that  Court  is  to  be  adopted,  unless  the  contrary 
is  clearly  provided.     It  is  part  of  our  judicial  system 
that  the  Procurator-fiscal  should  prosecute  in  the  inferior 
Court,  and  he  is  the  proper  person  in  the  public  interest 
to  do  so. 

Lords  Young  and  M'Laren  concurred. 
The  following  was  the  Interlocutor : — 
*  Edinburgh,    10th  July  1885. — Having   considered 
this  Case,  and  heard  Counsel  for  the  parties.  Dismiss 
the  appeal :    Affirm  the  determination  of  the  inferior 
Judge,  and  decern/ 

Agentfi  for  the  Appellant— GuNN  k  Tooo,  S.S.C 

Crown  Agent. 
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Present, 

The  Lord  Justice-Clerk. 

Lords  Young  and  M'Laren. 

George  Pyper,  Complainer — Salvesen. 

AGAINST 

WiLUAM  Walker,  Ke8i>ondent — Brand. 

^  :djournment  op  Diet — Procedure — Statute  27  and  28  Vic, 
c.  63,  8EC8.  6  AND  11  (Summary  Procedure  Act,  1864) — Irregu- 
laritt  in  Proceedings. — A  person  was  arrested  at  seven  o'clock 
at  night,  kept  in  jail  all  night,  and  placed  at  the  bar  of  the 
Police  Court  at  ten  o'clock  the  following  morning,  when  he  was 
charged  with  the  crime  of  theft.  No  warrant  had  been  made 
out  for  his  apprehension  or  detention,  or  for  the  citation  of 
witnesses.  About  an  hour  previous  to  the  trial  he  was  asked  if 
he  had  any  witnesses  to  call,  and  he  mentioned  five,  who  were 
cited.  At  ten  o'clock  he  was  asked  if  he  *  was  ready  to  go  on,' 
and  answered  yes.  He  pleaded  not  guilty,  and  also  an  alibi. 
Two  of  his  witnesses,  owing  to  the  short  notice,  did  not  appear, 
and  he  was  convicted. 

Seld  that  it  was  the  duty  of  the  magistrate  on  a  complaint  under 
the  Summary  Jurisdiction  Acts,  charging  the  crime  of  thefb,  to 
inform  the  accused  of  his  right  to  an  adjournment  for  forty-eight 
hours,  especiaUy  if  no  complaint  had  been  })reviou8ly  served  on 
him ;  and  the  sentence  suspended  on  the  ground  that  the  pro- 
ceedings were  too  rapid  for  the  protection  of  the  intei-est  of  the 
accused,  and  to  render  the  conviction  safe. 

This  was  a  Bill  of  Suspension,  presented  by  Oeorgb  1885. 
Pyper,  a  mason,  residing  in  Paisley,  of  a  conviction  and  noTm. 
sentence  pronounced  in  the  Police  Court  of  Paisley,  on       ». 

a   complaint    under  the   Summary    Jurisdiction   Acts, '— 

1864  and  1881,  at  the  instance  of  William  Walker,  ^ym 
Procurator-fiscal  of  the  Burgh,  which  charged  the  sus-  suspension. 
pender  with  the  theft  of  twenty-five  yards  of  wincey 
cloth  from  a  shop  in  Paisley  on  the  19th  of  January 
1885.  He  was  apprehended  at  seven  o'clock  in  the 
evening  of  that  day,  and  kept  in  prison  till  next  morn- 
ing, without  any  complaint  or  charge  beins:  written  out 
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1885.     or  read  over  to  him,  and  without  any  warrant  havii^ 


No.  84.     been  granted.     At  eight  o'clock  next  morning  he 
V.        asked,  while  in  prison,  whether  he  wanted  any  witneask^^ 


Walker. 


cited,  and  he  named  five,  who  were  cited.     And  t    _ 
July  10.    hoiu^  afterwards,  viz.,  10  a.m.,  he  was  placed  at  the  t:::^ 
Suspennon.  of  the  Police  Court,  and  a  complaint  under  the  Summ 

Jurisdiction  Act,  charging  him  with  the  above  theft,  v^^ 
read  over  to  him,  and  he  was  asked  if  he  *  was  read^  ^ 
go  on,'  and,  as  he  made  no  objection,  his  trial  was  j>2x>- 
ceeded  with.      He  pleaded  not  guilty.      This  was   the 
first  and  only  formal  intimation  to  him  of  the  chai^ 
upon  which  he  was  apprehended,  and  was  the  first  time 
he  had  ever  been  charged  with  any  crime.     The  com- 
plaint was   prepared    and   signed,   together    with  the 
warrant  to  apprehend,  and  for  the  citation  of  witnesses, 
while  the  suspender  was  at  the  bar,  or  at  earliest  a  few 
minutes  before  he  was   placed  there.      The  magistrate 
having  immediately  thereafter  heard  witnesses  on  both 
sides — those  for  the  suspender  having  been  cited  before 
any  warrant  had  been  granted — the  suspender  was  con- 
victed and  sentenced   to  fourteen  days'  imprisonment 
During  his  detention  in  prison  before  trial  he  was,  he 
averred,  twice  prevented  from  seeing  his  wife,  and  had 
no  opportunity  afforded  to  him  of  obtaining  the  assis- 
tance of  a  law  agent,  and  was  thus  unable  to  prepare 
his  defence.      In  consequence  also  of  the  short  notice 
given  to  the  exculpatory  witnesses,  two  of  them  could 
not  attend,  and  it  was  averred  that  if  they  had  been 
examined  they  would  have  established  the  suspender's 
innocence,  and  that  he  could  not  have  been  at  the  place 
at  the  time  libelled.     The  suspender  was  not  represented 
by  any  law  agent. 

In  the  Bill  the  suspender  pleaded — 1.  Proper  and 
sufl&cient  intimation  of  the  charge  against  the  complainer 
not  having  been  made  to  him,  and  no  copy  of  the  com- 
plaint having  been  served  upon  or  communicated  to  him 
prior  to  the  trial,  the  whole  proceedings  are  incompetent 
and  illegal.     2.  The  complainer  having  been  illegally 
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id  oppressively  tried  on  the  occasion  of  his  being  first  1886. 

rought  before  a  magistrate,  and  without  any  adjourn-  noTw. 

lent,  the  conviction  complained  of  is  incompetent  and  ^^^ 

legaL     3.  No  sufficient  opportunity  having  been  given  w*"^®'- 


>T  the  citation  of  exculpatory  witnesses,  and  no  warrant  ^^^j^jq^* 

avinff  been  granted  for  citing  them  at  a  sufficient  in- : — 

iryal  before  the  trial,  the  conviction  complained  of 
illegal  and  oppressive.  4.  The  whole  proceedings 
iving  been  hasty  and  irregular,  and  the  complainer  not 
iving  been  offered  any  adjournment,  or  informed  of 
s  right  to  require  the  same,  he  is  entitled  to  suspension 
.  craved. 

Salv£SEN,  for  the  suspender,  contended. — This  was  a 
rious  charge.  The  complainer  had  never  been  charged 
jfore,  and  bore  an  excellent  character.  The  treatment 
J  received  was  both  oppressive  and  illegal.  He  was 
rested,  kept  in  jail,  and  placed  at  the  bar  without  any 
arrant  having  been  made  out  against  him.  He  was 
fused  the  means  of  preparing  his  defence,  by  the 
ithorities  preventing  him  meeting  his  wife  and  a  law 
;ent.  Owing  to  the  short  time  allowed  for  summon- 
ig  his  witnesses— about  two  hours — two  were  unable 
>  appear  who  would  have  cleared  him  from  the  charge. 
he  witnesses  who  did  appear  were  cited  without  any 
'arrant.  The  trial  ought  not,  either  in  terms  of  section 
18  of  the  General  Police  and  Improvement  Act,  1862, 
r  of  section  6  or  1 1  of  the  Summary  Procedure  Act  of 
864,^  and  schedule  D  annexed  thereto,  to  have  pro- 

*  Statute  27  and  28  Vic,  c.  63  (The  Summary  Procedure  (Scot- 
md)  Act,  1864). 

Section  6. — *0n  such  complaint  being  laid  before  the  Court, 
t  shall  be  lawful  for  the  Court  to  grant  warrant  to  cite  the  re- 
pondent  by  delivering  a  copy  of  the  complaint  with  warrant  of  cita- 
ion  to  him  personally,  or  ...  to  appear  before  the  Court  on  induciae 
>f  not  less  than  forty-eight  hours  or  (where  apprehension  is  com- 
)etent)  to  grant  a  warrant  for  the  apprehension  and  interim  deten- 
ion  of  the  respondent  .  .  .  and  it  shall  be  lawful  to  annex  to  such 
urarrant ...  of  apprehension  a  warrant  to  cite  witnesses  and  havers 
or  both  partiea  .  .  .' 
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1885.  ceeded,  especially  as  it  was  a  first  offence.     The  magxs- 

NoTsi.  trate  was  guilty   of  a  failure  of  duty  in  omitting     ^ 

^^^  inform  the  prisoner  that  he  was  entitled  to  an  adjou^^. 

^^^^'  ment  under  section  11  of  the  Summary  Procedure  A.ci 


^ifui^o*'  of  1864,2  of  forty-eight  hours. 
SuBpension.  Brand. — The  accuscd  was  ready.  He  was  asked  if 
he  was  ready,  and  he  answered,  yes.  He  was  not  told 
specially  of  his  right  to  an  adjournment,  but  this  was 
implied  in  asking  him  if  he  was  ready.  The  proceedings 
were  quite  regular  under  the  Sunmiary  Jurisdiction 
Acts. 

By  the  Court. — Would  it  not  have  been  better, 
seeing  that  it  was  a  first  offence,  and  that  the  defence 
was  an  alibiy  that  the  case  should  have  been  adjourned. 

Brand. — The  complainer  had  had  opportunity  to 
prepare  his  defence,  and  had  seen  an  agent.  As  to  his 
apprehension,  he  was  properly  apprehended  under  the 
Lindsay  Act.  Paisley  is  neither  a  Royal  nor  a  Parlia- 
mentary burgh,  and  has  adopted  the  Lindsay  Act,  and 
the  complainer  was  quite  regularly  dealt  with  under 
that  Act. 

The  Lord-Justice  Clerk. — My  Lords,  it  is  always  a 
question  of  delicacy  and  diflSculty  when  we  are  asked  to 
interfere  with  the  sentence  of  a  magistrate  competently 
pronounced,  and  in  the  general  case  it  is  undesirable 
that  we  should.  If  we  had  the  means  to  enable  us  to 
tiike  the  evidence  of  these  two  witnesses,  it  would  be 
desirable  that  we  should  do  so,  but  that  is  never  done 
in  cases  of  crime  where  a  sentence  has  been  pronounced; 
we  cannot  re-try  the  case,  and  any  attempt  to  do  so 
would  lead  to  confusion.  We  have  to  consider  only 
whether  the  proceedings  have  been  regular ;  and  I  am  of 

2  Section  11. — *  Any  respondent  brought  before  the  Court  by  » 
warrant  of  apprehension  under  the  authority  of  thia  Act,  shall  be 
entitled  to  require  a  copy  of  the  complaint^  and  also  to  require  tbftt 
the  hearing  shall  be  adjourned  for  a  period  of  not  less  tl»^  forty- 
eight  hours.  .  .  .' 
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opinion  that  they  were  not  regular,  in  respect  that  they  1885. 

w^ere  too  rapid  to  allow  of  proper  regard  being  paid  to  noTw. 

;he  prisoner's  interest.     He  was  apprehended  at  seven  ^^^ 

>'clock  at  night,  kept  in  prison  all  night,  and  tried  at  ^'^^' 


ien  o'clock  next  morning,  and  convicted.  He  had  no  ^^^o** 
>ne  to  consult  with ;  there  is  a  statement  made  to  us  suBpension, 
hat  his  wife  applied  for  admission  to  see  him,  but  was 
■efused ;  and  he  had  no  agent  at  his  trial.  The  sus- 
>ender  says  now,  and  he  so  pleaded  at  the  time  he  was 
iharged,  that  he  was  not  at  the  place  where  the  theft 
lad  been  committed,  and  that  he  had  witnesses  to  prove 
that.  I  think  that  under  the  statute  the  magistrate 
was  bound  to  inform  the  prisoner  of  his  right  to  an 
^joumment  for  forty-eight  hours  to  prepare  his  defence, 
Etnd  it  is  admitted  that  he  had  not  done  so.  It  is  quite 
true  that  the  magistrate  might  believe  that  when  he 
said  to  the  prisoner,  *Are  you  ready  to  go  on?'  that 
that  conveyed  an  intimation  to  the  prisoner  that  he  had 
a  right  of  adjournment,  and  he  should  have  so  assumed. 
But  it  is  plain  he  might  not  have  so  understood  it.  I 
think  it  is  a  serious  blot  on  the  proceedings  that  the 
accused  was  not  told  of  his  right,  especially  when  a  plea 
of  alibi  was  stated  in  defence.  In  such  a  serious  case 
the  magistrate  should  have  distinctly  informed  him  of 
his  right,  if  he  did  not  of  his  own  motion  adjourn  the 
trial  I  am  therefore  for  suspending  the  sentence  of  the 
magistrate. 

Lord  Young. — I  am  of  the  same  opinion.  Irrespective 
of  our  discretionary  power  to  see  that  justice  is  done,  I 
have  serious  doubts  as  to  the  legality  of  these  proceedings. 

I  am  aware  that  the  General  Police  Act  and  some 
local  Acts  give  power  to  the  police  to  arrest  parties 
whom  they  find  committing  an  offence,  or  who  are 
charged  by  responsible  parties  with  having  done  so, 
without  warrants.  But  I  shall  not  enquire  into  the 
regularity  of  the  apprehension  in  this  case.  I  assume 
that  it  was  regular,  although  the  accused  was  appre- 
hended without  a  warrant.  The  ordinary  rule,  and 
VOL.  v.  2  T 
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1885.     the  regular  and  usual  course,  no  doubt,  is  that  none  of 

NoTii.     the  Queen's  subjects  can  be  apprehended  on  a  charge  of 

^'      theft  or  on  any  other  charge  except  on  a  warrant  signed 

by  a  magistrate,  but  I  shall  assume  that  this  case  fell 


^uiy  la  *  within  the  exceptional  powers  I  have  spoken  of. 
Suspenaon.  The  accuscd  was  apprehended  at  seven  o'clock  at 
night  on  what  was  a  serious  charge  of  theft,  and  was 
locked  up  all  night.  Mr  Brand  explained  to  us  that 
the  complaint,  which  is  brought  under  the  Summary 
Jurisdiction  Acts,  1864  and  1881,  was  prepared  next 
morning,  after  the  magistrate  had  taken  his  seat  on  the 
bench,  and  that  he  then  signed  the  warrant  bearing  that 
date  to  search  for  and  apprehend  the  suspender  and 
bring  him  before  a  magistrate,  and  in  the  meantime 
detain  him  in  the  police  station.  This  was  the  warrant 
to  apprehend  and  detain  him  :  but  he  was  there  at  the 
bar  and  had  been  detained  all  night  without  it  He 
was  not  apprehended  under  that  warrant  at  all :  he  was 
not  brought  before  the  magistrate  under  it :  he  was 
there.  ^Now  section  6  of  the  Summary  Procedure  Act, 
1864,  provides,  that  'on  such  complaint  being  laid 
before  the  Court  it  shall  be  lawful  for  the  Court  to  grant 
warrant  to  cite  the  respondent  by  delivering  a  copy  of 
the  complaint,  with  warrant  of  citation,  to  him  per- 
sonally, or  if  he  cannot,  on  search,  be  found  personally, 
leaving  such  copy  at  his  usual  place  of  abode,  to  appear 
before  the  Court  on  an  induciae  of  not  less  than  forty- 
eight  hours ; '  or  (where  apprehension  is  competent), 
which  I  assume  it  was  here,  '  to  grant  a  warrant  for  the 
apprehension  and  interim  detention  of  the  respondent/ 
That  was  what  was  done.  But  it  is  quite  plain  that 
the  statute  contemplated  an  induciae^  and  of  not  less 
than  forty-eight  hours,  unless  in  exceptional  cases.  By 
clause  11  it  is  provided  that  any  respondent  brought 
before  the  Court  by  warrant  of  apprehension  under  the 
authority  of  the  Act  *  shall  be  entitled  to  require  a  copy 
of  the  complaint,  and  also  to  require  that  the  hearing 
shall  be  adjourned  for  a  period  of  not  less  than  forty- 
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eight  hours.'  Now  I  do  not  think  that  the  meaning  of  1885. 
the  statute  was  followed  or  given  eflfect  to  by  what  was  No.  84. 
<3oue  in  this  casa     The  man  was  apprehended  without        ». 

Walker 

^uiy  warrant,  and  was  not  brought  before  the  Court  on 


*fche  warrant  made  out  on  the  morning  of  the  trial ;  he    ^y  la  ' 
before  the  Court  when  the  warrant  was  granted,  su^radonT 
the  trial  was  immediately  proceeded  with,  and  while 
was  without  an  agent.      Now,  as  a  matter  of  dis- 
c^retion,  I  think  it  was  verv  indiscreet  in  a  case  which 
^vras  stated  to  be  a  first  ofience  not  to  give  the  prisoner 
a  copy  of  the  complaint  and  the  induciae  of  forty-eight 
liours,  but  to  place  him  at  the  bar  at  once.     But  if  that 
xvas  done — I  think  indiscreetly — the  prisoner  ought  to 
Iiave  been  distinctly  informed  that  he  was  entitled  to  at 
least  forty-eight  hours  to  prepare  his  defence,  if  he  de- 
sired it,  and  that  a  copy  of  the  complaint  would  be 
served  on  him.     But  the  case  went  at  once  to  trial,  and 
the  evidence  against  him  was  one  of  pure  identification 
\)y  two  boys  aged  11  and  13,  without  any  corroboration. 
The  bale  of  cloth  was  not  found  on  him,  nor  was  he 
near  the  cloth  when  he  was  apprehended.     It  depends 
entirely  on  the  two  boys.     The  defence  was  alibiy  and  I 
cannot  think  in  the   circumstances   the   conviction  is 
reasonably  safe,  looking  to  the  ends  of  justice,  and  I 
concur  in  the  propriety  of  setting  aside  the  sentence. 

Lord  M'Laren. — I  entirely  concur.  I  would  not  be 
disposed,  and  I  do  not  suppose  your  Lordships  would  be 
either,  to  quash  the  sentence  in  an  ordinary  police  case 
because  the  magistrate  had  not  told  the  accused  of  his 
right  to  an  adjournment,  as  it  might  not  be  in  the 
interest  of  the  accused  in  a  trivial  case  involving  two  or 
three  days'  imprisonment  that  he  should  suffer  forty- 
eight  hours'  imprisonment  But  this  is  a  serious  charge 
of  theft  at  common  law,  and  I  think  it  was  the  duty  of 
the  magistrate  to  inform  the  accused  of  his  right  to  an 
adjournment  in  a  case  where  a  conviction  might  in 
itself  be  a  serious  matter,  and  still  more  so  if  it  should 
come  to  be  used  as  a  previous  conviction,  so  as  to  give 
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1885.     iiiiu  every  opportunity  of  proving  his  innocence,  which 
No.  84.     he  had  clearly  stated. 
V'  The  following  was  the  Interlocutor : — 

— 'Edinburgh,    10th.  July    1885. — Having  considered 

July  10.  '  this  Bill,  and  heard  Counsel  for  the  parties,   Pass  the 
Siupennon.  Bill :  Suspcnd  the  conviction  and  sentence  complained 
of  simpliciter,   and  decern :   Find  the  Complainer  en- 
titled to  expenses,  which  modify  to  five  guineas.' 

Agent  for  Suspender— J.  A.  T.  Sturrock,  SS.C. 
Agents  for  Respondent — Cabmknt,  Wedderburn  &  Watson,  W.S. 


Present, 

The  Lord  Justice- Clerk. 

Lords  Young  and  M*Laren. 

John  Strachan  Deas,  Suspender — J.  Guthrie  Smith, 

against 
Charles  W.  Stewart,  and  Others,  Respondents — 0,  J.  Guthrie. 

Statute  29  and  30  Vic,  c.  118,  sj:cs.  14  and  38  (Industrial 
Schools  Act,  1866) — Industrial  School,  Detention  in — Poor 
— Claim  against  Parish  for  Maintenance  of  Pauper  Child  in 
Industrial  School — Inspector  of  Poor. — A  magistrate  having 
granted  ordera  under  the  Industrial  Schools  Act,  1866,  for  the 
detention  of  three  children  in  an  industrial  school,  as  being 
subject  to  the  provisions  of  the  Act ;  and  the  children  having  been 
detained  thereon,  a  claim  under  section  38  of  the  st«,tute  for  the 
expense  of  maintaining  them  was  subsequently  made  by  the 
Inspector  of  Industrial  Schools  against  the  Inspector  of  the  Poor 
of  the  parish  to  which  they  were  alleged  to  be  chargeable  as 
paupers,  and  the  Inspector  of  the  Poor  thereupon  presented  a 
Bill  in  the  High  Court  of  Justiciary  for  suspension  of  the  said 
orders,  on  the  ground  of  irregularity  in  the  proceedings,  and  of 
incompetency  by  reason  of  the  children  not  being  chargeable  as 
paupers. 
Held  that  the  suspender  had  no  title  to  insist,  as  it  appeared  that 
the  children  had  never  been  chargeable  to  the  Parish  of  which 
1885.  1*®  w^s  Inspector,  they  did  not  fall  within  the  provisions  of  section 

38,  and  the  Bill  dismissed. 

This  was  a  Bill  for  suspension  of  three  warrants  or 
orders  dated  ISth  May  1884,  granted  by  a  Justice  of 
^^ui^io.*^'  the  Peace  for  the  county  of  Renfrew  (William  Ross),  for 
Susix)nsion  ^^^  detention  in  a  certified  industrial  school  at  Greenock 


No.  85. 
Deas 

V. 

Stewart. 
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of    three   children   aged    9,    10,    and    11    respectively,  1886. 

children  of  Henry  Getty,  a  labourer  there.      The  Bill  n^Tss. 

"vras  at  the  instance  of  John  Deas,  Inspector  of  Poor  of  «. 
Greenock    parish,     against     Charles     W.    Stewart, 


inspecting  officer  of  the  Burgh  School  Board  of  Greenock,  "^^a** 
the  said  Henry  Getty  and  John  Nicolson,  Inspector  of  susponmon. 
Xleformatory  and  Industrial  Schools. 

Each  of  the  Warrants  or  Orders  complained  of  bore  to 
loe  in  pursuance  of  29  and  30  Vic,  c.  118,  The  Indus- 
trial Schools  Act,  1866,  and  that  the  child  ordered  in 
C}ach  case  to  be  detained  was  subject  to  the  provisions  of 
section  14  of  the  Act.^ 

1  Statute  29  and  30  Vic,  c.  118  (Industrial  Schools  Act,  1866). 

Section  14. — *Anj  person  may  bring  before  two  justices  or  a 
magistrate  any  child  apparently  under  the  age  of  fourteen  years 
that  comes  within  any  of  the  following  descriptions,  viz.  : — 

'That  is  found  begging  or  receiving  alms  (whether  actually  or 
under  the  pretext  of  selling  or  offering  for  sale  anything),  or  being 
in  any  street  or  public  place  for  the  purpose  of  so  begging  or 
receiving  alms ; 

'  That  is  found  wandering  and  not  having  any  home  or  settled 
place  of  abode,  or  proper  guardianship,  or  visible  means  of  sub- 
sistence; 

*  That  is  found  destitute ;  either  being  an  orphan,  or  having  a 
surviving  parent  who  is  undergoing  penal  servitude  or  imprisonment ; 

'  That  frequents  the  company  of  reputed  thieves. 

*  The  justices  or  magistrate  before  whom  a  child  is  brought  as 
coming  within  one  of  those  descriptions,  if  satisfied  on  enquiry  of 
that  fact,  and  that  it  is  expedient  to  deal  with  him  under  this  Act, 
may  order  him  to  be  sent  to  a  certified  industrial  school.' 

Section  38. — '  In  Scotland,  where  a  child  sent  to  a  certified  indus- 
trial school  under  this  Act  is  at  the  time  of  his  being  so  sent,  or 
within  three  months  then  last  past,  has  been  chargeable  to  any 
parish,  the  Parochial  Board  and  Inspector  of  the  Poor  of  the  parish 
of  the  settlement  of  such  child,  if  the  settlement  of  the  child  is  in 
any  parish  in  Scotland,  shall,  as  long  as  he  continues  so  chargeable, 
be  liable  to  repay  to  the  Commissioners  of  Her  Majesty's  Treasury 
all  expenses  incurred  in  maintaining  him  at  school  under  this  Act, 
to  an  amount  not  exceeding  five  shillings  per  week,  and  in  default 
of  payment  those  expenses  may  be  recovered  by  the  Inspector  of 
Industrial  Schools,  or  any  agent  of  the  inspector,  in  a  summary 
manner  before  a  magistrate  having  jurisdiction  in  the  place  where 
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1886.  That  section  empowers  any  person  to  bring  before  a 

NoTss.  justice  of  the  peace  in  Scotland  any  child  under  the  age 

^'  of  fourteen  that  comes  under  certain  descriptions  therein 

Stewart  gpec2fie(j^  ^jkJ  if  gy^h  justicc  is  Satisfied  that  the  child 


^^yia**  conaes  within  one  of  these  descriptions,  and  that  it  is 
"^^Z^^^  expedient  to  deal  with  him  under  the  Act,  he  may  order 
him  to  be  sent  to  a  certified  industrial  schooL  And 
section  38  of  the  Act  provides  that  if  the  child  so  sent 
to  such  school  is  at  the  time  of  being  sent,  or  within 
three  months  then  last  past  has  been  chargeable  to  any 
parish,  the  Inspector  of  Poor  shall,  as  long  as  the  child 
continues  so  chargeable,  be  liable  to  repay  to  the  Com- 
missioners of  Her  Majesty's  Treasury  all  expenses  in- 
curred in  maintaining  the  child  at  school  under  the  Act 
to  an  amount  not  exceeding  five  shillings  per  week,  and 
in  default  of  payment  those  expenses  may  be  recovered 
by  the  Inspector  of  Industrial  Schools  on  behalf  of  th 
Commissioners  of  Her  Majesty's  Treasury. 

It  appeared  that  the  respondent,  Henry  Getty,  th 
father  of  the  children,  was,  on  29th  April  1884,  while  ou^      t 
of  employment,  admitted  on  his  own  application  into  th-    -^ 
Greenock  Poorhouse,  along  with  his  children,  but  that  the^^^y 
were  dismissed  three  days  afterwards  as  not  being  prop^^r 
objects  of  relief,  he,  the  father,  being  able-bodied ;  an.  <1 
that  immediately  thereafter  he  obtained  employment- 
It  was   averred    in    the    Bill   that    the    magiBtra.t:6 
had  signed  the  warrants   in    his  private  office  at  tlie 
instigation    and    request    of    the    respondent,    C.   W 
Stewart,  without  making  due  enquiry  or  communicating 
with  the   suspender,  as   Inspector  of  Poor,  and  upon 

the  parish  is  situate,  provided  always  that  nothing  in  this  Act  shall 
prevent  any  Parochial  Board  on  whose  funds  the  cost  of  support  of 
any  such  child  has  become  a  charge,  from  adopting  such  steps  for 
the  recovery  of  any  sums  which  may  have  been  |>aid  by  such  Paro- 
chial Board  for  any  such  child  against  the  parish  of  his  setUeraent^ 
or  for  his  removal,  as  may  be  competent  to  them,  under  any  Act 
for  the  time  being  in  force  i*elating  to  the  relief  of  the  poor  in 
Scotland.' 
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Getty's  own  statement  that  he  was  out  of  work,  that  his  1885. 

i^ife  had  left  him,  and  that  he  was  unable  to  look  after  NoTis. 

lis  children,  or  take  proper  care  of  them  (which  was  the  ». 
excuse  given  by  him  when  found  fault  with  by  Stewart 


for  not  sending  his  eldest  child  to  school) ;  and  that  juiy  lo^ 
l)esides  these  statements  being  mostly  false,  the  children  suspennon. 
did  not,  in  point  of  fact,  belong  to  any  of  the  classes 
mentioned  in  section  14  of  the  Act  to  which  the  pro- 
visions of  that  section  applied.  That,  notwithstanding, 
a  complaint  under  the  Summary  Jurisdiction  (Scotland) 
Acts,  and  founding  on  the  38th  section  of  the  Industrial 
Schools  Act,  1866,  was  brought  before  the  SheriflF,  upon 
which  the  suspender  was  cited  to  show  cause  why  he 
should  not  be  found  liable  as  Inspector  of  Poor  in  pay- 
ment to  Nicolson,  on  behalf  of  the  Lords  of  the  Treasury, 
of  the  sum  of  £20,  5s.,  being  the  expense  incurred  for 
the  maintenance  of  the  three  children  between  22nd 
May  and  30th  November  1884,  detained  under  the 
orders  complained  of.  That  upon  the  Case  being  called 
in  the  Sheriff  Court  on  12th  December  1884,  and  on 
proof  being  tendered  by  the  complainer,  the  Sheriff 
refused  to  receive  evidence,  on  the  ground  that  he  could 
not  review  the  order  made  by  another  magistrate  which 
appeared  to  be  ex  facie  regular,  and  intimated  that  cOs 
he  held  that  the  fact  of  the  children  having  been  in  the 
poorhouse  was  conclusive  of  their  having  been  charge- 
able to  the  parish  within  three  months  of  their  committal, 
he  would  hold  the  Parochial  Board  liable  under  the  38th 
section  of  the  Act,  unless  in  the  meantime  the  orders  of 
date  13th  May  1884  were  quashed  by  a  Court  of  Review. 
The  Bill  of  Suspension  was  accordingly  brought,  in 
which  it  was  pleaded — 1.  As  none  of  the  children  come 
within  section  14  of  the  statute,  the  magistrate  had  no 
power  to  issue  the  said  orders  of  detention,  which  ought 
to  be  simpliciter  suspended.  2.  No  proper  inquiry 
having  been  made  into  the  facts,  the  said  orders  are 
iUegal,  and  contrary  to  the  statute.  3.  The  magistrate 
having  no  power  to  deal  with  the  matter  except  when 
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1885.  sitting  judicially  coram  publico^  and  with  the  Clerk  of 

NoTss.  Court  present,  or  a  deputy  duly  appointed,  the  orders 

^^  pronounced  by  him  are  in  the  circumstances  null,  and 

Stewart,  ^ygj^t  j^  j^g  suspended. 


^ui^iSr*'      At  the  first  hearing  of  the  Bill  before  the  High  Court, 
Suspension.  ^^  foUowiug  IntcrlocutoT  was  pronounced  : — 

'Edinburgh,  7th  February  1885. — Having  considered 
this  Bill,  and  heard  Counsel  for  the  complainer,  there 
being  no  appearance  for  the  respondents,  Appoint  the 
respondent  Charles  W.  Stewart  to  lodge  answers  to  this 
Bill  within  ten  days  from  this  date,  and  to  appear  at  the 
bar  of  this  Court,  or  to  cause  appearance  to  be  made  for 
him  at  the  next  diet  in  the  cause.' 

In  tlie  answers  which  were  lodged  by  Stewart,  he 
denied  that  the  warrants  were  obtained  at  his  instance, 
or  that  he  had  any  communication  with  the  Justice  in 
relation  to  the   granting  of  them,  and   explained  that  ^ 
Getty  had  been  dealt  with  on  several  occasions  by  him^m 
as  School  Board  Inspector  for  not  sending  his  children^ 
to  school,  and  was  prosecuted  at  his  instance  in  Marcl — 
1884  before  two  Justices,  one  of  whom  was  Mr  Ross-^^b 
*  That  on  13th  May  1884  Getty  came  to  the  respondent'     ^ 
office,  and  informed  him  that  he  had  arranged  with     -s 
magistrate   to   get   three   of    his   children   sent   to  SL-^m 
industrial  school,  and  asked  him  to  fill  up  the  blanks  c»^ 
the  papers  which  were  necessary  in  connection  with  thio 
application  to  the  magistrate.     Getty  gave  as  his  reason 
for  asking  the  respondent  to  do  this,  that  he  (Getty) 
was  unable  to  do  it  for  himself.     The  respondent  said 
he  would  fill  up  the  papers  for  Getty  if  he  brought  them. 
Accordingly,  on  Getty  returning  with  the  printed  papers, 
which  he  said  he  had  got  at  the  industrial  school,  the 
blanks  were  filled  up  by  the  respondent  with  the  neces- 
sary particulars,  which  were  supplied  by  Getty.     The 
forms    were    then    taken    away   by    Getty,    and    the 
respondent  knew  nothing  more  of  the  matter.' 

The  respondent  Stewart  pleaded  in  his  answers — 1.  The 
complainer's  material  averments,  so  far  as  this  respon- 
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dent  is  concerned,  being  unfounded  in  fact,  the  respon-     less. 
dent   ought  not   to  have  been  made   a  party   to   the     n^5. 
present    proceedings,    and   the   complainer    should    be      ^ 
found  liable   in  expenses.     2.    The  actings  of  the  re-    ^^""^^^  _ 
jpondent  not  having  been  taken  in  his  ofl&cial  capacity,  ^*5^^io!^* 
he  present  proceedings  are  not  relevantly  or  compet- "^jjZ^o^ 
aitly  laid. 

At  the  next  calling  of  the  case,  on  19th  March  1885, 
fter  hearing  counsel  for  the  suspender — 

Lord  Young  said. — I  don't  like  the  answers  which 
lave  been  here  lodged  for  the  respondent  (Stewart),  who 
las  appeared  in  obedience  to  an  order  of  the  Court.  I 
hink.  we  should  remit  to  the  Sheriff  of  the  county  to 
aquire  and  report  to  us  on  the  Case.  We  could  not 
Lssume  that  the  magistrate  has  acted  in  the  irregular 
vay  imputed  to  him  without  an  inquiry  to  satisfy  us  on 
lie  point  Meantime  the  children  wiU  remain  where 
;hey  are,  as  we  could  not  turn  them  out. 

The  following  was  the  Interlocutor  : — 

'  Edinburgh^  I9th  March  1885. — Having  considered 
:his  Bill,  with  the  Answers  lodged  for  the  respondent 
[i^arles  W.  Stewart,  and  heard  Counsel,  before  answer, 
remit  to  the  Sheriff  of  Renfrew  and  Bute  to  inquire  into 
the  averments  made  by  the  complainer  on  the  Bill,  and 
by  the  respondent  Stewart  in  his  answers,  and  to  report 
bo  the  Court  the  result  of  said  inquiry/ 

From  the  Sheriffs  report  it  appeared  that  the  following 
were  the  facts  : — The  respondent  Getty,  who  was  a 
labourer,  and  had  resided  at  Greenock  for  ten  years,  had 
been  prosecuted  upon  18th  March  1884  by  the  respond- 
ent Stewart,  as  School  Board  Inspector,  before  two 
Justices,  one  of  whom  was  Mr  Ross,  for  failing  to  attend 
to  the  education  of  his  eldest  daughter,  and  was  con- 
victed ;  but,  as  it  appeared  in  the  course  of  the  trial  that 
he  was  in  destitute  circumstances  and  out  of  work,  and 
that  his  wife  had  recently  deserted  him,  sentence  was  not 
moved  for,  and  Getty  was  dismissed  with  a  reprimand. 

On  29th  April  1884,  Getty,  being  still  out  of  employ- 
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1885.     ment,  applied,  and  was  admitted,  along  with  his   six 

No.  86.     children,  into  the  Greenock  Poorhouse,  but  three  days 

r.        afterwards,  viz.,  on  3rd  May,  they  were  all  dismissed  on 

the  ground  that  he,  being  an  able-bodied  man,  he  and 


^uiym  his  children  were  not  proper  objects  of  parochial  relief. 
Suspension.  Thereafter  the  suspender,  as  Inspector  of  Poor,  found 
work  for  him  till  the  end  of  May,  and  he  had  been 
regularly  employed  ever  since.  After  being  dismissed 
from  the  poorhouse,  Getty  commenced  in  the  beginning 
of  May  to  endeavour  to  get  his  children  admitted  to  the 
industrial  school.  He  obtained  from  the  officials  of  the 
school  three  blank  orders  for  detention  under  section  14 
of  the  Industrial  Schools  Act,  1866  ;  and  was  told  that 
if  he  got  these  orders  signed  by  a  magistrate  three  of  his 
children  would  be  admitted.  And  as  Mr  Ross  had  presided 
and  Stewart  had  prosecuted  at  his  trial  on  18th  March, 
and  so  were  familiar  with  the  facts  of  his  case,  he  first  took 
the  orders  to  Mr  Ross,  who  told  him  that  if  he  got  them 
filled  up  he  would  sign  them.  Getty  accordingly  took 
them  to  the  respondent  Stewart,  who,  on  being  asked, 
filled  them  up,  and  beyond  doing  so  he  had  no  hand  in 
getting  the  children  committed.  Getty  then  returned 
with  them  to  Mr  Ross,  and  he,  acting  entirely  upon  his 
recollection  of  the  case,  and  upon  what  he  was  told  by 
Getty,  signed  them  at  his  private  office  in  Greenock 
without  seeing  the  children  or  making  any  special 
inquiry,  and  without  communicating  with  the  suspender, 
the  Inspector  of  Poor,  or  sending  the  children  to  the 
poorhouse,  under  section  19  of  the  statute,  to  admit 
of  inquiry  being  made,  and  without  the  presence  or  know- 
ledge of  the  Justice  of  the  Peace  Clerk.  The  children 
were  not,  it  was  reported,  found  begging,  and  although 
the  neighbours  had,  while  they  were  staying  with  their 
father,  given  them  pieces  of  bread,  they  were  not  receiving 
alms  in  the  strict  sense  of  the  term,  and  did  not  come 
under  any  of  the  other  descriptions  given  in  section  14 
of  the  Act.  Nothing  more  was  said  to  Mr  Ross  by  Getty 
than  that  he  and  his  children  were  destitute  and  short  of 
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ood,  and  dependent  on  their  neighbours  for  assistance.  1885. 

Che  warrants  were  ex  facie  regular,  and  the  children  at  No.  86. 

he  date  of  the  presentment  of  the  complaint  to  the  «. 

*       .              .  Stewart 

>heri£f  had  been  detained  six  months. 


At  the  calling  of  the  Case  on  10th  July  1885  the    juiy^ia 
]!ourt  intimated  that  it  was  not  clear  what  interest  the  suspension. 
uspender  had  in  insisting  on  the  Bill. 

J.  Guthrie  Smith,  for  the  suspender,  replied. — The 
parochial  authorities  have  not  only  an  interest,  but  are,  we 
ubmit,  entitled  to  have  the  orders  of  detention  set  aside. 
n  terms  of  the  intimation  made  by  the  Sheriff  at  the  hear- 
Qg  of  the  complaint  against  the  suspender,  the  Parochial 
k>ard  would  be  held  liable  under  the  statute  in  the  Sheriff 
}ourt,  unless  the  orders  were  quashed  by  a  competent 
Uourt  of  Review.  The  Sheriff  holds  that  where  a  child 
las  been  committed  upon  an  ex  fdcie  regular  warrant,  a 
Sheriff  has  no  power  but  to  hold  the  Board  liable  under 
section  38,  which  declares  that  the  Inspector  of  Poor 
shall  be  liable,  as  representing  the  Board,  to  the  Com- 
missioners of  the  Treasury  in  all  the  expenses  incurred 
in  maintaining  a  child  sent  to  an  industrial  school  under 
the  Act  who  has  been  chargeable  to  the  parish  within 
three  months  of  his  being  so  sent  to  such  school.  And 
the  Sheriff'  is  of  opinion  that  these  children  at  the  date 
of  their  commitment  had  been  chargeable  to  the  parish 
of  Greenock  *  within  three  months  then  last  past,'  and 
that  the  orders  were  therefore  competently  granted  and 
are  ex  fade  regular. 

The  Lord  Justice-Clerk. — But  the  section  also  says 
that  you  are  to  be  liable  so  long  only  as  the  children 
continue  so  chargeable.  Here  the  children  did  not  con- 
tinue  to  be  chargeable,  if  they  ever  were  chargeable. 

Lord  Young. — The  words  of  section  38  of  the  statute 
are,  'shall  as  long  as  he  continues  so  chargeable  be 
liable  to  repay  to  the  Commissioners,'  &c. 

J.  Guthrie  Smith,  for  the  suspender. — The  Sheriff- 
substitute  has  read  section  38  as  meaning,  as  long  as  he 
shaU  continue  in  the  industrial  school. 


Deas 

V. 

Stewart. 
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1885.         Lord  Young. — The  question  before  us  seems  to  be 

N^5.     whether  the   Parochial   Board  have   any  authority  to 

interfere  where  the  child  is  not  chargeable  to  the  parish. 

J.  Guthrie  Smith,  for  the  suspender. — In  the  case  of 
!fuiyia^'  The  Lord  Advocate  v.  Browriy  2nd  December  1875,  iii. 
Suspension.  R«>  P-  188,  which  was  a  similar  case,  and  there  was  no 
question  as  to  the  chargeability  of  the  child  at  the  time 
he  was  sent  to  school,  it  was  laid  down  that  the 
Inspector  of  Poor  had  a  right  to  inquire  into  the 
validity  of  the  warrant  and  into  the  continuance  of  the 
chargeability.  In  the  present  case  the  parochial  authori- 
ties felt  that,  following  the  announcement  by  the  Sheriff- 
substitute  of  his  views,  they  had  no  good  answer  to  the 
complaint  brought  against  the  Inspector  by  the  Com- 
missioners for  the  Treasury,  unless  the  chargeability  was 
inquired  into.  They  therefore  thought  it  expedient 
and  necessary  to  bring  the  present  Bill. 

Lord  Young. — I  cannot  see  that  it  was.  Your 
defence  to  any  action  would  be,  the  children  were  not 
chargeable. 

At  advising — 

liORD  Young — This  case  has  been  already  twice  before, 
I  think,  Lord  Craighill,  Lord  Adam,  and  myself,  and  I 
was  then  much  impressed  by  the  fact  that  although  there 
might  have  been  an  irregularity  in  the  proceedings  by 
which  these  children  were  sent  to  the  industrial  school, 
they  were  there,  and  it  was  the  best  place  for  them.  It 
may  be  that  they  were  not  within  the  limits  of  clause  1 4 
of  the  statute,  but  they  were  really  going  loose  on  the 
street ;  and  although  the  father  was  an  able-bodied  man, 
yet  he  was  out  of  work  at  the  time.  That  the  father 
was  chargeable  as  a  pauper,  and  that  the  Parochial  Board 
of  Greenock  was  liable  for  the  children's  maintenance, 
was  urged  on  us  as  a  title  on  the  part  of  the  Board  to 
complain,  and  considering  the  cost  of  maintenance  in- 
curred, we  thought  it  right  in  the  public  interest  that 
the  alleged  irregularity  should  be  inquired  into,  and  we 
therefore  remitted  to  the  Sheriff  to  report  on  the  whole 


VOL.  v.]        AND  CIRCUIT  COURTS  OP  JUSTICIARY.  647 

jircumstances.     The  result  of  his  report  is,  that  while     1885. 
:here  was  a  good  intention,  and  in  the  result  nothing  but     NoTsi. 
lenefit  to  the  children,  there  was  an  irregularity  in  the        ». 
tourse  of  the   proceedings   taken   for   their  good.      It 
ippears  to  be  quite  clear  from  the  report  that  the  father  ^if^^or*^' 
►f  these  children  was  an  able-bodied   man,    and   that  sugpenaon. 
leither  he  nor  they,  since  the  initiation  of  these  proceed- 
Dgs,  were  chargeable  as  paupers.    Now,  in  these  circum- 
tances,   the    Court  was    entitled,   at  the   instance   of 
)arties  entitled  to  appear,  to  inquire  carefully  into  the 
>roceeding8,  and  if  they  were  found  to  have  been  irre- 
gular, to  set  the  children  free.     But  I  do  not  find  that  in 
.he  case  of  children  so  sentenced  there  is  any  title  or  in- 
erest  in  the  Parochial  Board  to  complain.    The  children 
ire  there  at  the  cost  of  the  father,  and  he  is  satisfied  that 
a  the  best  place  for  them  to  be,  whether  there  was  irre- 
gularity in  the  proceedings  or  not,  and  he  is  liable  for 
the  expense  of  keeping  them  there.     In  these  circum- 
stances I  should  be  very  much  disinclined,  on  a  general 
abstract  ground  of  irregularity  of  proceedings,  to  take 
the  children  away  from  a  place  where  they  are  so  well 
cared  for,  and  turn  them  into  the  streets.    I  should  there- 
fore propose  to  your  Lordships  that  we  should  find  that 
the  complainer  has  no  title  to  complain,  and  on  that 
ground  dismiss  the  complaint. 

I  am  not  moved  by  the  view  taken  by  the  Sheriff- 
substitute — or  what  is  represented  to  us  as  his  view — 
that  he  would  not  listen  to  evidence  on  the  question 
whether  the  children  were  chargeable  or  not.  I  am 
tempted  to  think  that  the  suggestion  that  he  did  so  must 
be  erroneous,  because  under  the  statute  the  parochial 
authorities  are  liable  when  children  become  chargeable, 
and  so  long  as  they  are  chargeable,  and  if  they  are  not 
chargeable,  or  when  they  have  ceased  to  be  chargeable, 
they  are  not  liable. 

I  therefore  propose  that  this  suspension  should  be  re- 
fused on  the  ground  of  want  of  title  on  the  part  of  the 
parochial  authorities. 
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1885.         Lord  McLaren. — I  concur  on  the  last  question.     I 

Vo,  86.     would  just  suggest  an  illustration  of  the  necessity  of  the 

V.        Sheriff  having  to  consider  the  question  of  chargeability. 

Where  the  parents  are  the  object  of  relief  it  is  possible 

jSf  la  '  that  during  the  period  of  five  years  in  which  the  children 
BiupeiMioiL  were  detained  in  the  industrial  school  the  parish  of  the 
parents  might  be  changed,  and  the  liability  with  it.  If 
the  Sheriff  were  bound  to  consider  the  question  of 
chargeability  between  two  parishes,  he  must  be  bound 
to  consider  that  of  chargeability  to  any. 

The  Lord  Justice-Clerk. — I  quite  concur  with  Lord 
Young  that  the  children  are  better  where  they  are, 
though  they  may  have  been  sent  there  through  an 
irregularity  of  procedure.  But  it  turns  out  now  that 
the  father  was  an  able-bodied  man  at  the  time  of  the 
sentence,  and  has  been  since,  and  that  in  fact  during 
the  three  years  in  which  they  have  been  in  the  school 
they  never  were  chargeable  to  the  parish,  and  on  that 
ground  therefore  I  think  the  interest  of  the  parochial 
authorities  is  at  an  end,  or  rather  never  commenced, 
and  that  we  should  not  interfere,  but  dismiss  the  com- 
plaint in  respect  the  complainer  has  no  title  to  insist. 
The  following  was  the  Interlocutor  : — 
*  Ediiiburgh,  lOth  July  1885. — Having  resumed  con- 
sideration of  the  cause,  with  Report  by  the  Sheriff  of 
Kenfrew  and  Bute,  and  heard  Counsel  for  the  parties, 
In  respect  the  complainer  has  no  title  or  interest  to 
insist  in  this  Bill  of  Suspension,  Refuse  the  Bill,  and 
decern.' 

Agents  for  Suspender— Messrs  R.  R.  Simpson  &  Lawson,  W.Sw 
Agents  for  Respondent  Stewart— Messrs  Maoonochik  &  Habb,  W.S. 
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Present, 

The  Lord  Justice-Clerk. 

Lords   Younq   and   McLaren. 

James  Carlin,  Suspender —  W,  Mackintosh  and  C,  J.  Guthrie, 

AGAINST 

Chb  Goybrnment  op  the  Colony  of  the  Cape  of  Good  Hope, 
and  Gborob  M.  Wood,  Edinburgh,  for  and  as  representing 
said  Government,  Kespondents — Solicitor-General  (Robertson) 
and  Omond, 

Fugitive — Foreign — Statute  44  and  45  Via,  c.  69.  (Fugitive 
Offenders  Act,  1881) — Warrant,  endorsed  by  Secretary  of 
State — Secretary  of  State — Crimen  continuum — Locus. — 
Held  that  when  a  warrant  endorsed  by  one  of  Her  Majesty's 
Secretaries  of  State,  duly  authenticated,  is  presented  to  a  magis- 
trate under  the  Fugitive  Offenders  Act,  1881,  it  must  be 
received  by  him  as  a  warrant  regular  and  valid  in  all  respects. 

A  warrant  endorsed  by  one  of  Her  Majesty's  Secretaries  of  State 
bore  that,  from  information  taken  upon  oath  before  a  magistrate 
in  one  part  of  Her  Majesty's  dominions,  there  were  reasonable 
grounds  of  suspicion  that  a  person  named  did,  on  a  day  named, 
'commit  the  crime  of  murder.' 

Held  that  this  warrant,  although  the  name  of  the  person  murdered 
was  not  given,  nor  the  locus  mentioned,  nor  any  statement  made 
that  the  locus  was  within  Her  Majesty's  dominions,  must  )ye 
received  by  the  Sheriff  to  whom  it  was  presented  under  the 
Fugitive  Offenders  Act,  1881,  as  valid  and  r^ular  in  all  respects. 

Id  the  depositions  and  oral  evidence  put  before  a  magistrate 
under  the  5th  aud  6th  sections  of  the  Fugitive  Offenders  Act, 
1881,  there  was  evidence  that  the  fugitive  had  an  interest  in 
preventing  the  appearance  of  the  person  alleged  to  have  been 
murdered  at  a  trial  shortly  to  take  place  in  the  British  Colony 
of  the  Cape  of  €k>od  Hope ;  that  the  fugitive  and  the  deceased 
left  British  territory  together ;  that  the  former  had  severely 
beaten  and  afterwards  handcuffed  the  latter,  not,  however, 
on  British  territory;  and  that  a  body,  said  to  be  the  body 
of  the  person  who  had  been  so  treated,  was  found  about 
a  fortnight  afterwards  in  a  well  on  British  territory.  Held 
that  the  evidence  raised  'a  strong  or  probable  presumption' 
(1)  that  the  fugitive  had  committed  the  offence  charged  against 
him,  and  mentioned  in  the  warrant  for  his  apprehension,  viz., 
murder;  and  (2)  that  the  offence  had  been  committed  in  Her 
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Majesty's  dominions,  and  that  the  case  thus  fell  nnder  the  pro- 
visions of  the  Act 

1885.         This  was  a  Bill  of  Suspension  and  Liberation  pre- 
niZse.     sen  ted  by  James  Carlin,  engine-driver,  Edinburgh,  a 
prisoner  in  the  prison  of  Edinburgh,  against  a  judgment 


Carlin 


V. 

Goyemment 


of  Cape    pronounced  by  Hubert  Hamilton,  advocate,  one  of  the 
o  ony.     gheiifiLgubstitutes  of  the  Lothians  and  Peebles,  upon  an 


"^jui^ia^'  application  presented  by  George  M.  Wood,  S.S.C,  as 
SuspTsi  lib.  solicitor  for,  and  as  representing  the  Government  of  the 
Colony  of  the  Cape  of  Good  Hope,  finding  that  the 
evidence  in  support  of  a  warrant  for  the  complainer's 
apprehension  issued  by  a  Justice  of  the  Peace  for  the  said 
colony,  and  endorsed  in  terms  of  the  Fugitive  Offenders 
Act,  1881,'  by  the  Secretary  of  State  for  the  Home 

1  Statute  44  and  45  Vic.,  c.  69  (The  Fugitive  Offenders  Act, 

1881). 

Part  L     Return  of  Fugitives, 

Section  2. — *  Where  a  person  accused  of  having  committed  an 
offence  (to  which  this  part  of  this  Act  applies)  in  one  part  of  Her 
Majesty's  dominions  has  left  that  part,  such  person  (in  this  Act 
referred  to  as  a  fugitive  from  that  p:\rt)  if  found  in  another  part 
of  Her  Majesty's  dominions  shall  be  liable  to  be  apprehended  and 
returned  in  manner  provided  by  this  Act  to  the  part  from  which  he 
is  fugitive.  A  fugitive  may  be  so  apprehended  under  an  endorsed 
wanunt.' 

Section  3. — *  When  a  warrant  has  been  issued  in  one  part  of 
Her  Majesty *8  dominions  for  the  apprehension  of  a  fugitive  from 
that  part,  any  of  the  following  authorities  in  another  part  of  Her 
Majesty's  dominions  in  or  on  the  way  to  which  the  fugitive  is  or  is 
suspected  to  be ;  (that  is  to  say) 

iiy*  •  •  •  •  •  • 

'  (2)  In  the  United  Kingdom  a  Secretary  of  State  ,  .  , 
if  satisfied  that  the  waiTant  was  issued  by  some  person  having 
lawful  authority  to  issue  the  same,  may  endorse  such  warrant  in 
manner  provided  by  this  Act,  and  the  warrant  so  endorsed  shall  be 
a  sufficient  authority  to  apprehend  the  fugitive  in  the  part  of  Her 
Majesty's  dominions  in  which  it  is  endorsed,  and  bring  him  before 
magistrate.' 

Section  5. — *  A  fugitive  when  apprehended  shall  be  brought 
before  a  magistrate,  who  (subject  to  the  provisions  of  this  Act)  shall 
hear  the  case  in  the  same  manner  and  have  the  same  jurisdiction 
and  powers,  as  near  as  may  be  (including  the  power  to  remand  and 
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■ 

department  in  the  United  Kingdom,  raised  a  strong  or     1886. 
)rdbable  presumption  that  the  complainer  committed  the     NoTie. 
irime  therein  mentioned,  viz.,  that  he  did,  on  the  28th        «k 
darch  1885,  commit  the  crime  of  .murder,  and  that  the    rfS^ 
ji'ugitive  Offenders  Act,  1881,  applied,  and  committing- — !!!i[!— 
lim  therefore  to  await  his  return  to  the  colony.  j^y  la 

Carlin  was  apprehended  on  1 7th  May  1 885,  in  his  house  8u«p.  &  Uh. 
n  Edinburgh,  and  on  the  25th  May  he  was  taken  before 
he  Sheriff-substitute,  and  reapprehended  on  a  provi- 
ional  warrant  in  terms  of  section  4  of  the  Fugitive 
Offenders  Act,  1881,  and  remanded  in  terms  of  section  5 
)f  said  Act  to  await  the  arrival  of  an  indorsed  warrant 
rom  the  said  colony  ;  and  after  further  remand,  he  was 
igain  brought  before  the  said  Sheriff-substitute  on  13th 
Fuly  1885,  when  a  warrant,  signed  by  a  Justice  of  the 
Peace  for  the  colony  of  the  Cape  of  Good  Hope, 
iddressed  to  the  officers  of  the  law  proper  for  the  execu- 


^mit  to  bail),  as  if  the  fugitive  were  charged  with  an  offence  com- 
nitted  within  his  jurisdiction. 

'  If  the  endorsed  warrant  for  the  apprehension  of  the  fugitive  is 
inly  authenticated,  and  such  evidence  is  produced  as  (subject  to  the 
provisions  of  this  Act),  according  to  the  law  ordinarily  administered 
Dy  the  magistrate,  raises  a  strong  or  probable  presumption  that  the 
fugitive  committed  the  offence  mentioned  in  the  warrant,  and  that 
Jie  offence  is  one  to  which  this  part  of  this  Act  applies,  the  magis- 
irate  shall  commit  the  fugitive  to  prison  to  await  his  return,  and 
ihall  forthwith  send  a  certi6cate  of  the  committal  and  such  report 
>f  the  case  as  he  may  think  fit,  if  in  the  United  Kingdom  to  a 
Secretary  of  State,  and  if  in  a  British  possession  to  the  Governor  of 
^t  possession. 

'  Where  the  magistrate  commits  the  fugitive  to  prison  he  shall 
Inform  the  fugitive  that  he  will  not  be  surrendered  until  after  the 
axpiration  of  fifteen  days,  and  that  he  has  a  right  to  apply  for  a 
irrit  of  haheaa  corpus  or  other  like  process. 

'  A  fugitive  apprehended  on  a  provisional  warrant  may  be  from 
time  to  time  remanded  for  such  reasonable  time  not  exceeding  seven 
days  at  any  one  time  as  under  the  circumstances  seems  requisite  for 
the  production  of  an  endorsed  warrant.' 

Section  6. — *  Upon  the  expiration  of  fifteen  days  after  a  fugitive 
VOL.  V.  2  U 
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1885.     tion  of  it,  and  indorsed  by  the  Home  Secretary,  was 
Nolis.     presented,  and  which  was  in  the  following  terms  : — 

^.  *  Edward  Arthur  Judge,  Esquire,  Justice  of  the  Peace 

oTcfi^^  for  the   colony  of  the   Cape   of  Good  Hope,    to   the 

^^^' —  field  cornets,  constables,  police- ofl&cers,  and  other  officers 

^ju^yioT*'  of    the    law    proper    to    the    execution    of    criniinal 

s'u^T&liK  warrants. 

*  Whereas,  from  information  taken  upon  oath  before 
me,  there  are  reasonable  grounds  of  suspicion  against 
James  Carlin,  lately  of  Kimberley,  that  he  did,  on  the 
20th  day  of  March  1885,  commit  the  crime  of  murder : 
These  are  therefore  in  Her  Majesty^s  name  to  command 
you,  that  immediately  upon  sight  hereof  you  apprehend 
and  bring  the  same  James  Carlin,  or  cause  him  to  be 
apprehended  and  brought  before  the  resident  magistrate 
of  Kimberley,  to  be  examined  and  to  answer  to  the  said 
information,  and  to  be  further  dealt  with,  according  to 
law. 


has  been  committed  to  prison  to  await  his  return,  or  if  a  writ  of 
habeas  corpus,  or  other  like  process,  is  issued  with  reference  to  such 
fugitive  by  a  Superior  Court  after  the  final  decision  of  the  Court  in 
the  case,  (1)  if  the  fugitive  is  so  committed  in  the  United  Kingdom, 
a  Secretary  of  State,  and  (2)  if  the  fugitive  is  so  committed  in  a 
British  possession,  the  Governor  of  that  possession,  may,  if  he 
thinks  it  just,  by  warrant  under  his  hand,  order  that  fugitive  to  be 
returned  to  the  part  of  Her  Majesty's  dominions  from  which  he  is 
a  fugitive,  and  for  that  purpose  to  be  delivered  into  the  custody  of 
the  persons  to  whom  the  warrant  is  addressed,  or  some  one  or  more 
of  them,  and  to  be  held  in  custody,  and  conveyed  by  sea  or  other- 
wise to  the  said  part  of  Her  Majesty's  dominions,  to  be  dealt  with 
there  in  due  course  of  law,  as  if  he  had  been  there  apprehended, 
and  such  warrant  shall  be  forthwith  executed  according  to  the  tenor 
thereof. 

'  The  governor  or  other  chief  oflficer  of  any  prison,  on  request  of 
any  person  having  the  custody  of  a  fugitive  under  any  such  warrant, 
and  on  payment  or  tender  of  a  reasonable  amount  for  expenses, 
shall  receive  such  fugitive,  and  detain  him  for  such  reasonable  time 
as  may  be  requested  by  the  said  person  for  the  purpose  of  the  proper 
execution  of  the  warrant.' 
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*  Given  under  my  hand  at  Kimberley  this  30th  day  of     1885. 
May  1885.  '  E.  A.  Jddge,  NTse. 

*  Justice  of  the  Peace.*  «l 

GoTemment 

'  44  and  45  Vic,  c.  69,  I  hereby  indorse  this  warrant    cLi^y! 
n    pursuance   of  the   statute  in  that  case   made   and  High  Court, 
provided.  *  Richd.  Assheton  Cross.'        Svijio. 

[Seal.]  Smip.  k  liU 

The  depositions  of  the  witnesses  which  had  been 
l;aken  before  the  Justice  at  Kimberley,  and  which  were 
innexed  to  the  warrant,  havingbeen  read  before  the 
Sheriff,  two  witnesses  were  examined  on  oath,  one  of 
Mrhom  had  also  deponed  before  said  Justice,  and  counsel 
for  the  parties  were  heard,  whereupon  the  Sheriff-substi- 
tute pronounced  the  following  sentence  of  committal : — 

'Edinburgh,  13th  July  1885.— The  Sheriff-substitute 
having  heard  the  counsel  for  the  colony  of  the  Cape  of 
Good  Hope,  and  the  counsel  for  the  accused,  and  having 
considered  the  evidence  produced :  Finds,  that  the  evi- 
dence raises  a  strong  or  probable  presumption  that  the 
prisoner  committed  the  offence  mentioned  in  the  war- 
rant, and  that  the  offence  is  one  to  which  the  Fugitive 
Offenders  Act,  1881,  applies:  Therefore  commits  the 
said  James  Carlin  to  prison,  to  await  his  return  to  the 
colony  of  the  Cape  of  Good  Hope  :  And  grants  warrant 
to  officers  of  Court  to  incarcerate  the  said  James  Carlin 
accordingly  to  the  prison  of  Edinburgh.' 

The  import  of  the  evidence  laid  before  the  Sheriff-substi- 
tute was  to  the  effect  that  a  woman  of  the  name  of  Ann 
Eatwell,  of  Kimberley,  Cape  of  Good  Hope,  a  town  on 
the  borders  of  the  Orange  Free  State,  having  been  sus- 
pected of  illicit  diamond  buying,  was,  at  the  instance  of 
the  Cape  Government  Detective  Department,  trapped 
into  buying  diamonds  by  a  native  of  the  name  of  Jonas, 
who  was  in  the  employment  of  said  government  as  a 
government  trapper,  and  who  had  previously  been  assist- 
iag  Eatwell  in  purchasing  diamonds,  and  that  Eatwell 
was  arrested  and  imprisoned  in  March  1885,  upon  infor- 
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1885.     mation  given  by  Jonas,  who  was  retained  as  a  principal 
nI1«.     witness  against  her. 

^^         The  suspender  Carlin  had  been  associated  with  Eatwell,  , 
^J?S^*  and  had  visited  her  frequently  while  she  was  in  prisoi^ 
^'^"y-     awaiting  her  trial,  and  was  deponed  to  have  said  to  hei^ 
^j^ywT**  on  one  of  those  occasions,  *  Til  find  him  (Jonas),  and  i 
Si»p.  &  lib.  ^  ^^^  ^™  youll  get  free.'     In  the  end  of  March  Jon 
was  amissing  from  Kimberley,  having  been  last  seen 
the  13  th  of  that  month.    One  afternoon,  about  that  tin^^ 
CarUn,  whUe  in  company  with  a  native  who  mswer^ 
the  description  of  Jonas,  hailed  a  cab  in  Kimberlfej^ 
which  both  entered,  the  native  doing  so  quite  willingly^ 
and  were  driven  at  their  request  about  six  miles  to  t^e 
house  of  a  man  named  Reid,  in  Freetown,  which  is    m 
the  Orange  Free  State,  and  from  there,  after  being  joined 
by  others,  they  jstarted  to  drive  to  Oliphant's  Fountei?, 
which  is  further  into  the  Free  State.     Shortly  after  thej 
started,  the  native  endeavoured  to  make  his  escape,  bat 
was  pursued  .by  Carlin  and  Reid,  and  with  the  assistaDce 
of  a  dog  they  secured  him,  and  he  was  handcuffed.    He 
was  also  struck  repeatedly  and  severely  on  the  head  by 
Carlin  and  another  of  the  party,  and  was  insensible.    In 
his  deposition  before  the  Justice,  and  examination  before 
the  Sheriff,  a  witness  (Edward  Yetty)  swore : — *  When 
the  native  was  recovered  and  beaten  by  Carlin  and  the 
others,  I  ran  up  and  took  the  native  away  from  them, 
aud  remarked  that  they  would  kill  him  if  they  struck 
him  like  that.     I  took  the  native  to  a  stable  next  to 
Reid's  house,  and  Reid  and  two  men  followed  us.    In 
the  stable  the  short  man,'  i.e.,  Carlin,  *  stnick  the  native 
again  four  or  five  times  with  the  "  sjambok,"  and  drew  a 
revolver  and  held  it  to  his  face  and  told  him  to  smell  it. 
No  offer  was  made  to  the  native  to  go  away.     In  conse- 
quence of  what  the  native  told  me,  I  offered  to  the  two 
men  ' — Carlin  and  auother — *  to  keep  him  away  till  the 
case  was  over  for  £25.     The  short  man  replied,  "It  is 
not  good  enough,  Ned."     This  was  before  we  got  to  the 
stable.     We  four  handcuffed  the  native  in  the  stable,  and 
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brought  him  out  to  the  cart  (cab).     The  two  men ' — 1.6.,     1885. 
Carlin  and  another,  and  Reid — *  told  him  to  get  into  the     noTm. 
cart,  but  he  would  not,  and  said  in  Kaffir,  "  These  people        «. 
are  going  to  kill  me."     The  two  men  tried  to  force  him    JTSpIT 

into  the  cart,  and  he  struggled  with  them,  and  then  Reid *^°^' 

struck  him  about  four  blows  with  a  pick  handle  on  the  Jdyio^ 
head  and  shoulders.  He  held  the  pick  with  his  hands  Bvmp.k  uh, 
and  struck  with  all  his  force.  The  native  fell  down 
when  struck,  and  did  not  speak  again,  but  appeared  to 
be  insensible.  I  saw  blood  running  from  a  wound  on 
the  side  of  his  head  caused  by  the  blows.  He  was  then 
placed  in  the  cart  by  some  other  natives  by  order  of 
Reid,  which  I  interpreted.  The  two  men  then  got  into 
the  cart  and  sat  beside  him  on  the  back  seat,  one  on  each 
side  of  him,  and  held  him.  He  did  not  struggle  or  speak 
any  more,  but  hung  his  head  down  like  a  person  intoxi- 
cated. The  two  men  had  previously  told  me  that  they 
were  going  to  take  him  to  Boshof,  and  they  left  by  the 
Boshof  road,  the  cabman,  Dixon,  driving.'  Boshof  is  also 
in  the  Orange  Free  State.  They  drove  to  a  place  called 
Wessel's  or  Nixon  s  Farm,  also  in  the  Orange  Free  State, 
and  then  the  cabman  left  the  party.  On  2nd  April  a 
body,  very  much  decomposed,  was  found  in  a  well  at 
Eamfers  Dam,  about  five  miles  from  the  town  of  Kim- 
berley .  There  was  no  statement  in  the  depositions  whether 
this  was  in  the  Queen's  territory  or  beyond  it  There 
was  evidence  as  to  the  identification  of  the  body  as  that 
of  Jonas.  The  features  were  past  recognition.  There 
were  handcuffs  on  the  corpse. 

Some  oral  evidence  was  led  before  the  Sheriff  to  iden- 
tify Carlin,  and  documentary  evidence  was  produced  to 
show  that  he  was  in  Kimberley  on  17th  Maich.  He  led 
no  evidence  before  the  Sheriff,  and  was  not  present  or 
represented  at  the  inquiry  before  the  Justice  at  Kim- 
berley. 

In  the  Bill  it  was  stated — The  indorsed  warrant  on 
which  the  complainer  has  been  apprehended  does  not 
specify  the  place  where  the  alleged  crime  was  committed. 
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1885.     The  town  of  Kimberley,  where  the  warrant  was  granted. 

No.  86.     is  situated  close  to  the  borders  of  the  Orange  Free  State, 

V,        and  the  places  mentioned  in  the  depositions  annexed  to 

of  Cape     the  indorsed  warrant,  are  not  alleged  or  proved  to  be  in 

— ■ —  any  part  of  Her  Majesty's  Dominions,  to  which  alone  the 

^yio.  '  Fugitive  Offenders  Act,  1881,  applies.  Further,  it 
Suspc  ft  Lib.  appears  from  the  evidence  of  Yetty  that  Freetown 
(where  the  house  of  Frank  Reid,  mentioned  in  the  depo- 
sitions, is  situated)  is  in  Orange  Free  State ;  so  also 
are  Boshof,  Oliphant's  Fontein,  and  Wessel's  or  Nixon's 
Faxm,  where  the  complainer  is  aUeged  to  have  been 
last  seen  with  Jonas,  the  native  he  is  accused  of  having 
murdered. 

In  the  Bill  it  was  pleaded — (1)  The  offence  mentioned 
in  the  warrant  is  not  alleged  or  proved  to  have  been 
committed  within  any  part  of  Her  Majesty's  Dominions, 
and  the  Government  of  the  colony  of  the  Cape  of  Good 
Hope,  and  the  Courts  of  the  United  Kingdom-  have, 
therefore,  no  jurisdiction  in  the  matter.  (2)  The  evi- 
dence contained  in  the  depositions  produced  in  support 
of  the  warrant  is  not  sufficient  to  raise  a  strong  or  pro- 
bable presumption  that  the  complainer  committed  the 
offence  mentioned  in  the  warrant,  and  the  judgment  of 
the  Sheriff-substitute  should  therefore  be  recalled,  and 
letters  of  suspension  and  liberation  granted  in  terms  of 
the  prayer  of  the  Bill. 

Mackintosh  and  Guthrie,  for  the  suspender,  con- 
tended— The  evidence  proved  the  native  to  have  been 
amissing  on  13th  March  ;  the  warrant  fixed  the  20th  as 
the  day  of  the  murder;  now  Carlin  had  returned  to 
Kimberley  on  the  17th,  or  before  it.  The  warrant  does 
not  specify  any  locus,  or  indeed  any  person  as  murdered. 
The  evidence  shows  that  any  violence  offered  was  offered 
outside  the  Queen's  territory.  Jonas  left  that  territory 
willingly,  and  even  granting  that  a  murder  has  been 
committed  outside,  of  which,  however,  there  is  no  proof, 
the  act  done  in  the  Queen's  territory  amounts  to  nothing 
.    more  than  the  abduction  of  a  witness,  who  went  wil- 
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Ungly,  induced,  in  all  likelihood,  to  do  so  by  a  bribe.     1885. 
There  is  no  evidence  as  to  where  Kamfers  Dam  is :  it     Nolk 
cannot  be  assumed  to  be  within  the  colony.     At  com-        ^ 
men  law  a  criminal  will  only  be  given  up  to  the  authori-    o7S^"* 
ties  of  the  place  where  the  crime  was  committed.     The    ^^^°^' 
principle  of  our  criminal  law  is  territoriality.     Philli-  ^uiy?o^ 
more's  International  Law,  p.  456  ;  Hume,  voL  ii.  p.  57.  su«p.  &  Lib. 
Att.  Geiil.  of  Hong  Kong  v.  Kivok-a-Sing,  19th  June 
1873,    L.R.   V.  P.C.  App.,   p.    179.      It  has  not  been 
settled,  even  in  cases  under  the  Extradition  Act,  that  a 
Superior  Court  will  not  interfere  with  the  judgment  of  a 
magistrate  as   to  the  weight  of  evidence  against  the 
accused.     On  the  merits,  and  on  the  question  of  terri- 
toriality, and  having  regard  to  section  6  of  the  Fugitive 
Offenders  Act,  which  evidently  contemplated  review  of 
the  Sheriff's  judgment,  the  present  question  is  a  fortiori 
in  the  suspender's  favour. 

The  Lord  Justice-Clerk  intimated  that  the  only 
question  on  which  the  Court  desired  further  argument 
was  whether  there  was  here  an  accusation  of  an  offence 
under  the  statute. 

The  Solicitor-General  and  Omond,  for  the  respon- 
dent, replied. — The  crime  is  a  crimen  continuum,  and  is, 
perhaps,  cognisable  in  either  territory,  having  been  com- 
mitted in  both.  It  was  conceived  in  Kimberley,  and 
begun  there  ;  continued  in  Orange  Free  State,  and  ended 
again  in  Kimberley — for  Kamfers  Dam  is,  as  a  matter 
of  fact,  in  Kimberley.  That  fact  was  notorious,  and  did 
not  require  to  be  mentioned  in  the  warrant  any  more 
than  it  would  require  to  be  mentioned  in  a  warrant  laid 
before  the  Sheriff  here  that  any  village  or  place  within 
his  jurisdiction  was  so  situated.  The  provision  in  the 
21  st  section  of  the  Act,  that  where  an  offence  is  committed 
on  any  person,  &c.,  on  a  journey,  the  person  accused 
may  be  tried  in  any  British  possession  through  a  part  of 
which  such  journey  has  passed,  is  directly  in  point.  The 
English  cases  on  extradition  go  thus  far,  that  if  the  evi- 
dence is  such  as  to  give  the  magistrate  jurisdiction  to 
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1885.     surrender  the  prisoner,  the  Court  will  not  interfere  with 

No.  86.     his  judgment  as  being  against  the  weight  of  the  evidence, 

^     «•      ^  and  the  same  principle  ought,  it  is  submitted,  to  guide 

Government    .^~  ,  y^  ■---  -» 

of  Cape     the  Court  in  the  present  case.     Iieg.  v.  MaureVy  16tn 
'''^'     Apr.  1883,  L.  R  x.  Q.  B.  Div.,  p.  513. 


HighCourt,       r  '  ^  '  r 

July  10.  The  Lord  Justice-Clerk. — ^This  is  a  somewhat  un- 
Susp.  &  lib.  usual  application,  and  there  is,  of  course,  no  direct 
authority  as  to  the  procedure  under  this  particular 
statute,  or  the  principles  of  law  to  be  applied  to  it.  But 
it  seems  to  us  that  there  is  not  much  ground  for  hesita- 
tion as  to  the  course  which  we,  sitting  as  a  court  of 
review,  should  follow.  The  statute  which  regulates  the 
matter  is  The  Fugitive  Oflfenders  Act,  1881,  containing 
provisions  of  great  importance  to  the  proper  administra- 
tion of  justice.  The  present  case  is  an  important  one  to 
the  party  who  claims  our  protection ;  for  if  he  is  given 
up  to  the  colonial  authority,  it  is  obvious  that  he  stands 
in  the  greatest  peril.  Now  the  Act  says  in  its  second 
section,  that  where  a  person  accused  of  having  committed 
an  offence  in  one  part  of  Her  Majesty's  dominions  .  .  . 
has  left  that  part,  such  person  (in  this  Act  referred  to  as  a 
fugitive  from  that  part),  if  found  in  another  part  of  Her 
Majesty's  dominions,  shall  be  liable  to  be  apprehended 
and  returned  in  manner  provided  by  this  Act  to  the  part 
from  which  he  is  a  fugitive.  A  fugitive  may  be  so  ap- 
prehended under  an  indorsed  warrant  or  a  provisional 
warrant. 

The  statute  then  goes  on  to  provide  for  the  granting 
of  warrants  and  examination  before  a  maoristrate.  The 
5th  section  is — [reads,  see  footnote,  p.  650].  All  that 
has  been  done  here.  The  prisoner  was  brought  before 
the  Sheriff  of  Edinburgh  on  a  warrant,  which  had 
the  effect  of  bringing  him  before  the  magistrate.  The 
Sheriff  heard  the  evidence,  and  he  has  found  that  the 
evidence  r^es  ^  a  strong  or  probable  presumption  that 
the  fugitive  committed  the  offence  mentioned  in  the 
warrant.'  The  deliverance  of  the  Sheriff  has  been  brousrht 
before  us  by  the  Bill  of  Suspension. 
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The  case  disclosed  by  the  evidence  is  very  peculiar,     1885. 
jid  it  contains  a  great  deal  that  is  doubtful.     But  when     NoTie. 
am  asked  if  the  conclusion  of  the  Sheriff  is  one  that  is        9,^ 
easonably  warranted   by  the  evidence,  I   can  see   no    arSSge^ 
eason  to  say  that  it  is  not.     We  are  not  dealing  with       ^^^' 
he  evidence  on  the  merits,  and  I  do  not  say  anjrthing  ^^^o.*** 
IS  to  what  is  proved.     I  think  it  would  be  quite  outside  g      ^  j^ 
)ur  duty  to  pronounce  any  opinion  upon  that     It  may 
nim  out  that  the  evidence  will  not  amount  to  proof; 
3ut  does  it  contain  elements  creating  a  presumption 
that  the  prisoner  committed  the  act  with  which  he  is 
charged  ?     I  think  it  does. 

But  was  there  a  sufficient  accusation  here  of  a  crime 
committed  in  British  territory  in  terms  of  the  second 
section  of  the  statute  ?  I  had  some  difficulty  in  answer- 
ing that  question,  but  I  think  that  the  answer  that  was 
suggested  in  the  course  of  the  discussion  was  probably 
sufficient.  That  answer  was  that  this  was  a  crimen 
continuum.  The  prisoner,  if  the  evidence  is  true,  had 
an  interest  in  getting  Jonas  out  of  the  way.  He  started 
with  him  from  Kimberley  and  took  him  into  the  tern- 
tory  of  the  Orange  Free  State,  from  which  he  never 
emerged.  If  the  evidence  is  sufficient  to  show  that 
there  was  an  intention  of  murdering  Jonas  when  they 
left  British  territory,  then  the  crime  may  be  held  to 
have  been  committed  there,  and  the  jurisdiction  to 
punish  will  be  sufficiently  established. 

On  the  whole  matter  I  am  not  disposed  to  interfere 
with  the  result  at  which  the  Sheriff  has  arrived. 

Lord  Young. — I  entirely  agree,  and  it  is  only  because 
this  is  the  first  case  we  have  had  to  deal  with  under 
this  statute  that  I  make  any  observations.  The  case  is 
brought  under  the  Fugitive  Ofienders  Act,  1881,  and  it 
is  abundantly  clear  that  that  Act  applies  only  to  offences 
committed  within  Her  Majesty's  dominions.  Clause  21 
no  doubt  provides  that  if  an  offence  is  conamitted  on  a 
vehicle,  or  on  board  a  ship,  or  the  like,  which  passes 
through  any  part  of  the  Queen's  dominions,  then  the 
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1885.     oflFence  may  be  taken  to  have  been  committed  in  that 

No.  86.     part  of  the  territory  through  which  it  passes  at  one 

V,        point  of  its  journey.     But  that  clause  merely  declares 

of  Cape     what  is  to  be  considered  to  be  Her  Majesty's  dominiona 

— '- —  It  applies  to  no  other  effect.     We  are  concerned  here 

jSy  10.  '  first  of  all  with  the  third  clause.     According  to  its  pro- 


sutp.  &  Lib.  visions  the  warrant  may  be  indorsed  by  a  Secretary  of 
State.     I  take  it  that  the  warrant  here  is  the  kind  of 
warrant  referred  to,  and  it  has   been  indorsed  by  the 
Secretary  of  State  as  such.     It  is  not  in  the  terms  with 
which  we  are  familiar,  and  not  such  as  we  should  sustm 
in  our  own  practice.     It  sets  forth  a  date,  but  it  so 
happens  that  the  date  is  erroneous,  and  it  sets  forth  no 
locus,  and  though  it  does  set  forth  that  the  crime  com- 
mitted was  the  crime  of  murder,  it  does  not  say  who 
was  murdered.     I  assume,  however, — I  must  assume,— 
that  this  is  a  regular  warrant,  for  it  comes  to  us  indoised 
by  the  Secretary  of  State  as  a  regular  warrant  in  the 
way  required  by  the  statute. 

The  fifth  clause  refers  to  the  offence  mentioned  in  the 
warrant.     We  must  identify  the  offence  by  the  evidence 
led  before  the  Sheriff  as  the  offence  mentioned  in  the 
warrant.     Now,  the  Sheriff  is,  as  I  think,  very  properly 
satisfied  that  that  was  the  murder  of  the  native  Jonas  on 
or  after  the   13th  March.     I  think  the  evidence  shows 
that  the  Sheriff  is  warranted  in  saying  that  that  is  the 
offence  mentioned  in  the  warrant.     Now,  with  that  pre- 
face I  read  the  5th  section — [reads,  see  footnote,  p.  650} 
Now,  irrespective  of  the  question  of  hcus,  it  appears 
to  me  not  doubtful  that  the  evidence  submitted  to  the 
Sheriff  was  such  that  he  could  not  for  one  moment  hesi- 
tate in  committing  the  prisoner  to  trial  in  accordance 
with  the  law  which  he  ordinarily  administers.      One 
witness   said   he  saw  the   accused  using   veiy  serious 
violence  to  the  deceased.     It  is  also  said  by  witnesses 
that  he  had  an  interest  in  getting  the  deceased  out  of  the 
way,  and  that  he  started  with  him  on  the  journey  in  the 
course  of  which  this  serious  violence  was  used,  and  from 
which  the  deceased  never  returned. 
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But  the  question  of  Iocils  is  very  importaDt.     If  Free-     1885. 
own  or  Wessel's  or  Nixon's  Farm  were  in  the  county  of    NoTie. 
Siinberley,  then  there  would  be  no  question  of  locuSy        ». 
ind  I  cannot  question  the  propriety  of  this  .man  being    of  oape 
;ent  out  for  trial.     It  is  the  case  that  the  prisoner  and  — — — 
lome  of  his  companions  desired  that  Jonas  should  not    j^y  la 
ippear  at  a  trial  in  which  they  were  interested.     Then  suap.  &  uh. 
»-e  have  evidence  of  bad  usage,  of  handcuflfs  being  put 
apon  Jonas,  and  then   his  body  is  found  at  Kamfers 
Dam.     But  all  the  places  where  actual  violence  was  used 
are  in  the  Orange  Free  State.     The  question  at  the  trial 
will  be,  first,  whether  this  man  was  murdered  at  all  ? 
That  is  a  question  which  it  is  right  should  be  tried  ;  and 
it  will  also  be  quite  right  to  try  the  question  whether 
the  murder  was  committed  in  Kimberley  or  in  the  Orange 
Free  State  ?     I  say  it  is  proper  that  that  question  should 
be  tried,  but  it  does  not  occur  to  me  that  there  is  not 
fiiir  evidence  for  saying  that  it  was  committed  in  Kim- 
berley.    I  assume  that  Kamfers  Dam  is  in  Kimberley. 
The  Solicitor-General  tells  me  that  it  is,  and  I  am  bound 
to  take  it  from  him  that  it  is  so.     Jonas,  then,  is  taken 
away  from  Kimberley  on  this  fatal  journey,  the  violence 
of  which  we  have  evidence  was  done  just  over  the  border, 
and  then,  returning  to  the  state  from  which  he  set  out, 
in  which  the  proceedings  commenced,  we  find  his  body 
in  Kimberley.     I  cannot  doubt  that  the  Sherifi*  acted 
rightly ;  certainly  he  had  reasonably  sufficient  evidence  to 
warrant  him  in  coming  to  the  conclusion  that  it  is  fitting 
that  this  man  should  be  sent  out  to  Kimberley  to  be  tried. 

There  is  still  another  safeguard ;  there  is  an  appeal  to 
the  Secretary  of  State,  and  it  remains  with  him  to  say 
whether  this  man  shall  be  given  up. 

It  is  not  unimportant  that  we  should  adjudicate  upon 
the  principles  upon  which  such  cases  as  this  should  be 
determined,  this  being  the  first  that  has  come  under  our 
notice.  It  is  for  that  purpose  that  I  have  made  these 
observations.  I  have  referred  to  the  evidence  not  at  all 
as  being  of  opinion  that  it  is  sufficient  to  justify  a  ver- 
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1886.     diet  against  the  prisoner.     His  trial  may  result  in  a 

J^gJ     triumphant  acquittal.     The  only  question  I  have  con- 

^     ».        sidered  is,  whether  the  evidence  is  or  is  not  sufficient  to 

Goyemment 

ofCap«     warrant  the  Sheriff  in  coming  to  the  conclusion  with 

Colony.  .  ° 

which  we  are  asked  to  interfere.      On  the  whole  matter, 

July  10.     I  have  no  hesitation  in  holding  that  the  Sheriff  acted 


suip.  &  lib.  quite  reasonably  on  probable   evidence,  and   that  we 
should  not  interfere. 

Lord  McLaren. — I  entirely  agree  with  what  your 
Lordships  have  said  as  to  the  Sheriff's  judgment  upon 
the  evidence,  and  do  not  wish  to  make  any  observations 
upon  that  matter.      I  think  the  Sheriff  has  taken  a 
reasonable  view  of  the  evidence,  and  that  being  so,  it 
would  not  be  according  to  the  practice  of  this  Court  to 
interfere.     The  statute  makes  the  Sheriff  or  Magistrate 
the  judge  of  the  sufficiency  of  the  evidence,  and  he  is  to 
consider  it  in  the  same  light  as  in  an  application  to  com- 
mit a  prisoner  in  order  to  trial  for  a  crime  committed 
within  the  territory. 

Upon  the  legal  aspect  of  the  case  there  are  two  points 
upon  which  I  desire  to  say  a  few  words — the  first 
relating  to  the  form  of  the  warrant,  the  second  to  the 
jurisdiction.  Now,  it  appears  to  me,  on  a  consideration 
of  the  statute  in  all  its  clauses,  that  it  was  not  intended 
that  the  Sheriff  or  Magistrate  should  form  or  express  an 
opinion  on  the  validity  of  a  warrant,  which  is  sent  to 
him  for  the  purpose  of  determining  whether  the  prisoner 
ought  to  be  returned  to  the  country  from  which  he  is  a 
fugitive.  It  comes  to  the  Sheriff  as  a  Secretary  of 
State's  warrant,  because  it  is  the  Secretary  of  State's 
indorsation  which  gives  currency  to  the  warrant  in 
this  country ;  and  it  comes  to  the  Sheriff  through  that 
official  channel  for  the  very  purpose,  as  I  conceive,  of 
relieving  the  Sheriff  from  the  responsibility  of  consider- 
ing the  validity  of  the  document,  which  he  may  well  be 
incompetent  to  adjudicate  upon.  If  there  is  any  good 
objection  to  the  form  of  the  warrant,  it  will  no  doubt  be 
considered  in  limine  by  the  Secretary  of  State,  who  has 
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facilities  for  inquiry  as  to  the  laws  and  usages  of  colonial      1^- 
governments  which  the  Sheriflf  does  not  possess.     The     ig^sj 
Sheriff,  I  take  it,  is  to  receive  the  warrant  issued  by  his  ^     «. 
official  superior  as  a  valid  warrant  in  all  respects,  and    ^^p® 
his  sole  duty  is  to  consider  whether  the  evidence  laid  "^ 

before  him  is  such  as  will  justify  him  in  committing  the    JQ^yio- 
prisoner  for  trial  upon  the  specified  charge.     Now,  the  Su«p.  k  Lib 
views  I  have  expressed  enter,  to  a  certain  extent,  into 
the  question  of  jurisdiction.    It  is  essential  to  the  validity 
of  the  warrant  that  the  offence  charged  is  an  offence  sup- 
posed to  be  committed  in  the  Queen's  dominions,  other- 
wise the  Secretary  of  State  would  have  no  jurisdiction. 
But  this  need  not  be  expressed  in  the  warrant,  and,  in 
my  opinion,  the  warrant  is  to  be  assumed  to  be  in  proper 
form.     But  if  it  appears  on  the  face  of  the  proceedings — 
I  mean  on  the  depositions  and  oral  evidence — that  the 
offence  was  not  committed  within  Her  Majesty's  do- 
minions, then  I  apprehend  it  will  be  the  duty  of  the 
magistrate  to  refuse  to  grant  a  warrant  of  commitment 
for  trial.     But  I  am  bound  to  say  that,  considering  the 
evidence  for  the  purpose  of  satisfying  myself  whether  the 
offence  was  or  was  not  committed  within  Queen's  terri- 
tory, I  cannot  accept  the  view  that  a  crime   was  not 
committed  within  the  Cape  Colony.     On  the  contrary,  I 
think  that  there  is  evidence  that  the  crime  was  planned  in 
Kimberley,  and  begim  to  be  carried  out  there.     I  think 
that  the  depositions  point  to  this  conclusion,  that  from 
the  time  the  unfortunate  man  entered  the  cab  until  he 
was  last  seen  he  never  was  a  free  agent.     If  it  were 
necessary,  I  should  be  prepared  to  support  the  commit- 
ment on  the  words  of  the  21st  section  of  the  statute, 
which  introduces  our  doctrine  as  to  crimen  continuum. 
I  think  that  at  common  law,  as  well  as  upon  the  terms 
of  that  section,  there  was  evidence  suflBcient  to  warrant 
the  Sheriff  in  holding  that  the  crime  which  was  begun, 
and  to  a  certain  extent  carried  out,  in  Kimberley,  and 
apparently  completed  at  Kamfers  Dam,  was  thus  com- 
mitted in  the  Queen's  dominions. 
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1885.  The  following  was  the  Interlocutor  : — 

No.  se.         ^ Edinburgh^  \%ih  July  1885. — Having  considered  this 
«.        Bill,  and  heard  counsel  for  the  parties.  Refuse  the  Bill 

GoTemment         j   j  > 

of  Cape     and  decern. 

Colony. 

* Agents  for  the  Suspender— John  C.  Bbodde  h  Sons,  W.S. 

Jgly  10.  Agents  for  the  Re^ndents— Geobob  Mube  Wood,  S.S.C 

Susp.  &  Lib. 


Present, 

The  Lord  Justice-General. 

Lords  Young  and  Adam. 

David  and  Eobert  Robertson,  Suspenders — A.  J.  Young. 

AGAINST 

George  Scott  Caird,  Respondent — Rankine. 

Fraudulent  Bankrupt — Statute  43  and  44  Via,  a  34,  sia  13 
(Debtors  (Scotland)  Act,  1880) — Debtor  in  a  process  of  Se- 
questration— Art  and  Part. — A  person  who  was  neither  a 
debtor  in  a  process  of  sequestration  or  cessio  nor  insolvent,  having 
been  convicted  of  the  offence  specified  in  section  13  of  the 
Debtors  Act,  1 880,  on  the  ground  that  he  had  assisted  such  a 
debtor,  of  whose  position  and  fraudulent  design  he  had  full 
knowledge,  to  conceal  his  effects :  The  Court  suspended  the  con- 
viction, on  the  ground  that  a  person  so  assisting,  not  being  a 
debtor  in  the  sense  of  section  13,  viz.,  a  debtor  in  a  procesB  of 
sequestration  or  cessio,  he  could  not  competently  be  convicted 
under  it. 

No.  87.         This  was  a  Bill  at  the  instance  of  DAvro  Robertson 

Roborttfons  tt»  t>  i»  *  f  ^   ^•t         t* 

V.        and  Robert  Robertson,  tor  suspension  of  and  liberation 

^ —  from  a  conviction  and  sentence  by  one  of  the  Sheriff-Snb- 

Aug.  12.  *  stitutes   for  Aberdeenshire,  &c.,   at    Stonehaven  (John 
Suspension.  Dovc  Wilsou,  Advocatc),  upon  a  criminal  libel  at  the 
instance   of  George  Scott  Caird,  Procurator-fiscal  of 
Kincardineshire. 

The  libel  charged  *The  wicked  and  fraudulent  con- 
cealment and  putting  away  or  disposing  of  his  property 
or  eficcts  by  a  person  insolvent,  or  on  the  eve,  or  in  con- 
templation of  bankruptcy,  for  the  purpose  of  defrauding 
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Ids  creditors,  as  also  the  statutory  crimes  and  offences     1S85. 
jet  forth  in  section  13  of  The  Debtors  (Scotland)  Act,     n^Ts?. 
1878,  subsection  A  3,  and  subsection  B  5,  or  of  one  or  ^**^°* 
)ther  of  said  statutory  crimes  and  offences,  actor  or  art     ^^'^"^ 
mdpart.'  X^ 

It  is  provided  in  that  section  [43  and  44  Vic,  c.  34,  the  lli^^^^ 
Debtors  (Scotland)  Act,  1880,  sec.  13]—*  The  debtor  in  a 
process  of  sequestration  or  cessio  shall  be  deemed  guilty 
of  a  crime,  and  on  conviction  before  the  Court  of  Justi- 
ciary, or  before  the  Sheriff  and  a  jury,  shall  be  liable  to 
be  imprisoned  for  any  time  not  exceeding  two  years, 
or  by  the  Sheriff  without  a  jury,  for  any  time  not  exceed- 
ing sixty  days,  with  or  without  hard  labour  (A),  in 
each  of  the  following  cases,  unless  he  proves  to  the 
satisfaction  of  the  Court  that  he  had  no  intent  to  defraud ; 
that  is  to  say  ...  (3)  If,  after  the  presentation  of  the 
petition  for  sequestration  or  cessio,  or  within  four  months 
next  before  such  presentation,  he  conceals  any  part  of 
his  property,  or  conceals,  destroys,  or  mutilates,  or  is 
privy  to  the  concealment,  destruction,  or  mutilation  of 
any  book,  document,  paper  or  writing,  relating  to  his 
property  or  affairs.  ...  (B)  In  each  of  the  cases  fol- 
lowing ...  (5)  If  being  insolvent,  and  with  intent  to 
defraud  his  creditors,  or  any  of  them,  he  makes  or  causes 
to  be  made  any  gift,  delivery,  or  transfer  of,  or  any 
change  on  or  effecting  his  property.' 

The  libel  set  forth  that  the  accused  were  both  and  each, 
or  one  or  other  of  them,  guilty  of  the  common  law  crime 
above  stated,  and  of  the  statutory  crimes  and  offences, 
actors,  &c. 

In  80  FAR  AS,  David  Robertson  having  been  tenant  of  Roughbog, 
and  having  failed  to  pay  any  rent  for  the  said  farm  for  the  crop  and 
year  18S4,  and  having  become  indebted  to  the  landlord  therefor, 
and  the  landlord  having  applied  for  and  obtained  sequestration  for 
the  rent  of  that  year  under  his  right  of  hypothec,  and  David  Robert- 
son having  afterwards  (February  1885)  been  sequestrated  on  his  own 
petition,  and  a  trustee  appointed,  and  the  said  David  Robertson 
having  been  insolvent  for  at  least  three  months  or  thereby,  imme- 
diately prior  to  the  said  16th  day  of  February  1885,  or  being  then 
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1885.      on  the  eve  or  in  contemplation  of  bankruptcy,  and  he  having  formed 

^ — TL      a  fraudulent  design  to  conceal  and  put  awaj  from  his  creditors  a 

RobertsoDfl  large  quantity  or  quantities  of  his  property  or  effects  for  the  purpose 

(;i^ji^      of  being  appropriated  to  his  own  uses,  and  thus  to   defraud  his 

creditors,  or  one  or  more  of  them,  the  said  David  Robertson,  in 


High  Court, 
Aug.  17.     prosecution  of  his  said  fraudulent   design,   and   the   said    Robert 

StupennonT  Robertson  acting  in  concert  with  him,  and  in  the  knowledge  of  the 
said  fraudulent  design,  and  of  the  insolvency  of  the  said  David 
Robertson  above  libelled,  did,  both  and  each  or  one  or  other  of  them, 
on  various  or  one  or  more  occasions  during  the  months  of  December 
1884  and  January  and  February  1885,  the  particular  time  or  times 
being  to  the  complainer  unknown,  and  being  within  four  months 
next  before  the  presentation  of  the  foresaid  petition  for  sequestra- 
tion of  the  estates  of  the  said  David  Robertson,  wickedly,  fraudu- 
lently, and  feloniously  conceal  and  away  put  or  disposed  of,  or  did 
cause  or  procure  to  be  concealed   and  put   away  or  disposed  of 
a  quantity  of  farm  stock  and  other  effects,  the  property  of  David 
Robertson,  and  forming  part  of  his  effects,  *  by  carrying  off  and  con- 
veying the  same,  or  causing  or  procuring  the  same  to  be  carried  off 
or  conveyed '  from  Roughbog  to  Middleton  of  Rotteams,  '  and  all 
this,  or  part  thereof,  the  said  David  Robertson  and  Robert  Robert- 
son did,  the  said  David  Robertson  being  in  insolvent  circumstsoces, 
or  on  the  eve  or  in  contemplation  of  bankruptcy,  for  the  purpose  of 
concealing  and  putting  away  the  said  property  and  effects  from  the 
diligence  of  the  creditors  of  the  said  David  Robertson,  that  the  same 
might  be  subject  to  his  disposal  or  control,  and  for  the  purpose  of 
defrauding  his  lawful  creditors,  or  otherwise,'  that  at  the  time  above 
libelled  David  Robertson  *  did  make,  or  cause  to  be  made,  delivery 
or  transfer  of '  the  same  stock,  tba,  as  was  already  enumerated,  'the 
property  of  the  said  David  Robertson,  by  then  and  there  delivering 
or  transferring,  or  causing  the  same  to  be  transferred  or  delivered, 
to  the  said  RobeH  Robertson,  and  this,  or  part  thereof,  the  mid 
David  Robertson  did  at  a  time  when  he  was  insolvent,  and  with 
intent  to  defraud  his  creditors,  or  one  or  more  of  them,  the  said 
Robert  Robertson  well  knowing  him   to  be  so,   by  concealing  or 
endeavouiing  to  conceal,  the  fact  that  the  said  property  and  effects, 
so  transferred  or  delivered  formed  part  of  the  estates  of  the  said 
David  Robertson.' 

At  the  first  diet  the  libel  was  found  to  be  relevant,  and 
at  the  second  diet  the  case  went  to  trial,  when  the  Jury 
unanimously  found  both  panels  *  guilty  as  libelled/  and 
the  Sheriff  (J.  Dove  Wilson)  passed  sentence  of  six 
months  imprisonment  upon  each. 
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The  present  process  of  suspension  and  liberation  was     1885. 
then  brought  nTI?. 

The  gounds  of  suspension  as  ultimately  argued  to  the        r.    °* 

Court  were — (1)  That  Robert  Robertson,  not  being  a 1_ 

person  to  whom  the  Debtors  Act  applied,  could  not  com-    aS^^^' 
petently  be  convicted  of  the  statutory  charge,  and  that  suapension. 
the  general  verdict, '  guilty  as  libelled,'  was  therefore  bad. 
(2)  That  the  minor  proposition  of  the  indictment  was 
alternative,  and  the  conviction  was  general,  and  therefore 
that  the  conviction  was  bad. 

A.  J.  Young,  for  the  suspenders.  —  The  statutory 
charges  cannot  be  applied  to  Robert  Robertson.  He  was 
not  a  *  debtor,'  and  to  a  debtor  only  did  the  statute 
apply.  In  order  to  be  obnoxious  to  it  the  accused  must 
be  a  debtor  in  a  process  of  sequestration  or  cessio.  Robert 
Robertson  was  neither,  and  it  was  not  even  averred  that 
he  was.  No  statutory  crime  was  therefore  averred 
against  him,  and  the  conviction  being  '  guilty  as  libelled,' 
inferred  that  he  had  committed  the  statutory  crime,  and 
therefore  it  could  not  stand.  (2)  The  minor  proposition 
was  alternative ;  it  charged  *  fraudulently  concealing, 
away  putting,  or  disposing  of '  property  '  or  otherwise  ' 
*  making  or  causing  to  be  made  delivery  or  transfer  of ' 
property  with  intent  to  defraud  creditors.  The  object  of 
the  framer  of  the  libel  was  to  charge  alternatively  the 
offence  in  A  (3)  and  that  in  B  (5).  But  the  verdict  was 
general,  and  the  conviction  was  therefore  bad. 

Argued  for  respondent.  —  (1)  The  statutory  charge 
applied  to  Robert,  for  though  not  debtor  or  insolvent,  he 
was  rightly  charged  and  convicted  of  being  art  and  part 
in  his  brother's  crime.  A  crime  may  always  be  com- 
mitted by  accession,  the  only  and  well-known  exceptions 
being  treason  and  concealment  of  pregnancy.  The  latter 
was  an  exception  only  because  the  disclosures  necessary 
to  accession  elided  the  charge  of  concealing  pregnancy 
during  its  whole  course.  The  success  of  Robert  Robert- 
son's argument  would  lead  to  this,  that  where  there  had 
been  such  a  conspiracy,  as  this  case  disclosed,  the  debtor 
VOL.  V.  2  x 
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1885.     and  his  accomplice  must  be  tried  on  separate  libels.     (2) 

NoTiy.     The  second  objection  would  only  be  good  if  the  altema- 

RobertaoM  ^^^  ^^  ^^^  ^^  alternative,  but  it  was  really  not  an 

^^'^^^ alternative  charge,  but  only  a  redundant  and  alternative 

^f^v^'  way  of  stating  the  vnodus.     The  thing  was  the  same,  and 
Sugpengioo.  it  was  uo  more  a  proper  alternative  than  would  be  *  six, 
or  otherwise  half-a-dozen/ 
At  advising,— 

The  Lord  Justice-General. — ^The  indictment  before 
us  contains  three  charges  in  the  major  proposition.  The 
first  is  a  common  law  charge  of  *  wicked  and  fraudulent 
concealment  and  putting  away  or  disposing  of  his  pro- 
perty or  effects  by  a  person  insolvent,  or  on  the  eve  or  in 
contemplation  of  bankruptcy,  for  the  purpose  of  defraud- 
ing his  creditors  *;  the  second  is  a  charge  under  section 
13  of  the  Debtors  (Scotland)  Act,  1880,  subsection  A, 
No.  3  ;  and  the  third  is  a  charge  under  subsection  B  (5) 
of  the  same  section.  The  verdict  against  both  parties  is 
'  guilty  as  libelled,'  and  that  means  that  both  and  each  of 
the  panels  are  guilty  of  all  three  offences  charged. 

As  regards  the  statutory  charge,  the  first  provision 
with  which  we  have  to  do  is,  that  *  the  debtor  in  a  pro- 
cess of  sequestration  or  cessiOy  shall  be  deemed  guilty  of 
a  crime  and  offence  *  if  [A  (3)]  after  the  presentation  of 
the  petition  for  sequestration  or  cessio^  or  within  fonr 
months  next  before  such  presentation,  he  conceals  any 
part  of  his  property.  .  .  .'  The  other  (B  5)  is,  that  he 
shall  be  guilty  of  a  crime  and  offence  if,  being  insolvent, 
and  with  intent  to  defraud  his  creditors,  or  any  of  them, 
he  makes  or  causes  to  be  made  any  gift,  delivery,  or 
transfer  of  or  any  charge  on  or  affecting  his  property. 

It  seems,  then,  that  no  one  can  commit  the  statutoiy 
offence  who  is  not  a  *  debtor  *  in  the  meaning  of  section 
13 — that  is,  in  the  caae  of  A  (3)  a  person  who  has 
been  sequestrated  or  against  whom  a  decree  of  cessio  has 
been  pronounced,  and,  in  the  case  of  B  (5),  a  person 
insolvent 

Now,  Robert  Robertson  was  not  in  the  situation  con- 
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templated  by  either  of  these  definitions.     He  was  not     1885. 
made   bankrupt,  nor  sequestrated,  or  under  decree  of    nTT?. 
cessio,  nor  was  he  insolvent ;  and  that  being  so,  it  is  plain  ^"^^"^ 
that  the  conviction  of  Robert  under  the  statutory  charge 


JDjnOIL 


is  bad,  and  as  the  verdict  cannot  be  split,  that  disposes    a^?i^' 
of  the  whole  case  as  a^inst  Robert.     I  give  no  opinion  suspei 
as  to  the  relevancy  of  the  statutory  charge  as  it  is  here 
stated.     Against  it  something  appears  capable  of  being 
said.      As  to  Robert,  then,  decree  of  suspension  and 
liberation  ought  to  be  granted. 

The  case  of  David  is  in  a  totally  different  position. 
He  was  bankrupt  and  a  debtor  in  the  sense  of  section  13, 
md  may  be  convicted  of  the  common  law  offence  charged. 
Mid  also  under  both  statutory  charges.  The  difficulty  in 
bis  case  is  that  there  is  introduced  in  the  minor  proposi- 
tion of  the  indictment  an  alternative.  If  it  is  a  proper 
adtemative — that  is,  if  the  two  things  with  which  he  is 
(charged  are  properly  Inconsistent — the  objection  is  good, 
because  then  we  have  an  alternative  charge  and  a  general 
conviction,  but  I  think  that  so  far  from  being  incon- 
sistent that  they  are  substantially  the  same.  The  part 
Df  the  minor  which  precedes  the  words  *  or  otherwise ' 
consists  of  a  statement  that  the  accused  removed  from 
his  own  to  his  brother's  farm  a  large  part  of  the  stock  to 
conceal  it  from  his  creditors,  and  what  follows  *  or  other- 
wise '  is  just  a  narrative  of  the  same  thing  in  other 
words.  Now,  that  species  fctcti,  thus  doubly  described, 
satisfies,  as  was  admitted,  both  subsection  A  (3)  and  sub- 
section B  (5).  I  therefore  am  for  holding  that  the  con- 
viction of  David  is  good. 

Lord  Young. — I  concur  in  all  respects. 

Lord  Adam. — I  also  concur. 

The  following  waa  the  Interlocutor : — 

'JEdinburghy  VI th  August  1885. — Having  considered 
this  Bill,  and  heard  Counsel  for  parties,  Pass  the  Bill  as 
regards  the  complainer  Robert  Robertson :  Suspend  the 
conviction  and  sentence  complained  of  by  him  simpli- 
dter,  and  hereby  grant  warrant  for  his  immediate  libera- 
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tion ;  and  as  regards  the  complainer  David  Bobertson, 
Refuse  the  Bill,  and  decern.' 

Agent  for  Complainen— DAvm  Roberts,  S.S.C 
Agent  for  Respondeot— Jas.  Auldjo  Jamuson,  W.S. 


1885. 

No.  88. 

Warrall, 
Hallan 
&Co. 

M'Dowall. 

Glasgow, 
Aug.  29. 

Appeal. 


WEST    CIRCUIT. 

GLASGOW. 

Present, 
Lords  Mure  and  McLaren. 
Messrs  Worrall,  Hallam  &  Comfant,  Appellants — M'Luft. 

AGAINST 

James  M'Dowall,  Respondent — A.  8.  D,  Thomson. 

Small  Debt  Court — Sist — Statute  1  Vic,  c.  41,  secb.  16, 16, 
AND  31  (Small  Debt  Act,  1837) — Degree  in  f ore — Decree  n 
absence — Decree  by  default — Sheriff — Process. — When  both 
parties  have  appeared  at  the  first  calling  of  a  case  in  the  Small 
Debt  Court,  any  decree  pronounced  therein  at  a  future  diet,  at 
which  one  of  the  parties  does  not  attend,  and  is  not  represented  is 
not  a  decree  in  absence^  but  a  decree  by  default.  Eeld,  therefore, 
that  a  sist  in  a  warrant  to  cite  the  defender  and  witnesses,  ob- 
tained on  consignment  of  expenses  decerned  for  in  a  decree  of 
absolvitor  pronounced  on  the  failure  of  a  pursuer  to  appear  in  a 
small  debt  action,  was  incompetent,  in  respect  that  the  parties  to 
the  action  had  been  present  at  a  previous  diet  in  the  Small  Debt 
Court,  when  the  case  was  continued  ;  that  the  decree  was,  there- 
fore, a  decree  inforOy  and  as  such  did  not  iall  within  the  pro- 
visions for  sisting  decrees  in  absence  in  section  16  of  The  Small 
Debt  Act. 

This  was  an  appeal  to  the  Circuit  Court  held  at  Glas- 
gow, at  the  instance  of  Messrs  Worrall,  Hatxam  4 
Company,  manufacturers,  SheflSield,  and  their  manda- 
tories, against  a  decree  of  absolvitor  pronounced  in  the 
Small  Debt  Court  at  Paisley  (Hugh  Cowan,  advocate), 
in  an  action  at  their  instance  against  James  M'Dowall, 
Over-Johnstone,  by  Johnstone,  Renfrewshire,  before  said 
Small  Debt  Court,  for  £9,  15s.  3d.,  being  amount  of 
account  for  goods  supplied.     The  cas^  was  called  before 
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the  Small  Debt  Court  on  9th  July  1885,  when,  on  the     i885. 
pursuers*  motion,  and  of  consent  of  the  defender,  it  was     NoTik 
continued  till  Thursday,  16th  July  1885.     On  this  latter     hSSJ?' 
date  the  defender  appeared  personally,  but  the  pursuers 
failed  to  appear,  and  were  not  represented,  and  decree  of 
absolvitor  was  granted  in  favour  of  the  defender.     The    a^J^^; 
pursuers'  representative  arrived   some  time  afterwards,   ^pp^ 
but  nothing  could  be  done.     He  accordingly  consigned 
the  amount  of  expenses  decerned  for  in  the  decree  of 
absolvitor  as  the  expenses  of  the  defender  and  his  wit- 
nesses, together  with  five  shillings,  in  terms  of  section  1 6 
of  The  Small  Debt  Act,  and  obtained  a  sist,  together 
with  a  warrant,  to  cite  the  defender  and  witnesses  for 
both  parties,  which  was  duly  served.^ 


'  Statute  1  Via,  a  41  (The  Small  Debt  Act,  1837). 

Section  1 5. — '  And  be  it  enacted,  that  any  defender  who  has  been 
duly  cited  failing  to  appear  personally  or  by  one  of  his  family,  or 
by  such  person  as  the  Sheriff  shall  allow,  such  person  not  being  an 
officer  of  Court,  shall  be  held  confessed,  and  the  other  paHy  shall 
obtain  decree  against  him ;  and  in  like  manner  if  the  pursuer  or 
proeecutor  shall  fail  to  appear  personally,  or  by  one  of  his  family, 
or  by  such  person  as  the  Sheriff  shall  allow,  such  person  not  being 
an  officer  of  Court,  the  defender  shall  obtain  decree  of  absolvitor, 
unless  in  either  case  a  sufficient  excuse  for  delay  shall  be  stated,  on 
which  account,  or  account  of  the  absence  of  witnesses,  or  any  other 
good  reason,  it  shall  at  all  times  be  competent  to  the  Sheriff  to 
adjourn  any  case  to  the  next  or  any  other  court  day,  and  to  ordain 
the  parties  and  witnesses  then  to  attend.' 

Section  1 6. — '  And  be  it  enacted,  That  where  a  decree  has  been 
pronounced  in  absence  of  a  defender,  it  shall  be  competent  for  him, 
upon  consigning  the  expenses  decerned  for,  and  the  further  sum  of 
ten  shillings,  to  meet  further  expenses,  in  the  hands  of  the  Clerk,  at 
any  time  before  a  charge  is  given,  or  in  the  event  of  a  charge  being 
giyen,  before  implement  of  the  decree  has  followed  thereon,  provided 
in  the  latter  case  the  period  from  the  date  of  the  charge  does  not 
exceed  three  months,  to  obtain  from  the  Clerk  a  warrant  signed  by 
him  sisting  execution  till  next  court  day,  or  to  any  subsequent  court 
day  to  which  the  same  may  be  adjourned,  and  containing  authority 
for  citing  the  other  party,  and  witnesses  and  havers  for  both  par- 
ties ;  and  the  Clerk  shall  be  bound  to  certify  to  the  Sheriff  on  the 
next  court  day  every  such  application  for  hearing  and  sist  granted  : 
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1885. 

No.  74. 

WarraU, 

Kalian 

&Co. 

M^DowaU. 

Glasgow, 
Aug.  29. 

Appeal, 


Upon  the  case  being  again  called  before  the  Small 
Debt  Court  on  23rd  July  1885,  exception  was  taken  to 
the  sist  on  behcdf  of  the  defender,  in  respect  that  the 
decree  of  absolvitor  pronounced  in   his  favour  was  a 
decree  inforo,  against  which  the  pursuers  were  not  en- 
titled to  be  sisted.     The  Sheriflf-substitute  sustained  the 
objection,  holding  that  the  decree  of  absolvitor  not  being 
a  decree  *  passed  in  absence,'  in  the  sense  of  section  16 
of  the  Act,  but  a  decree  in  foro  by  default,  the  sist  was 
incompetent,  and  he  again  assoilzied  the  defender,  with 
five  shillings  of  expenses.   The  pursuers  (Messrs  Worrall, 
Hallam,  &  Company)  thereupon  lodged  the  present  appeal 
under  section  3 1  of  the  Act,  and  pleaded  that  the  Sheriff- 
substitute  having  deviated  wilfully  in  point  of  form  from 
the  statutory  enactments  has  prevented  substantial  jus- 
tice from  being  done,  the  appeal  ought^  therefore,  to  be 
sustained. 

M'LuRE,  for  the  pursuer,  argued.  —  This  appeal  is 
taken  under  section  31  of  The  Small  Debt  Act,  1837. 
There  was  here  no  litis-contestation^  and  consequently 
the   decree    of    absolvitor   was    one    in    absence,  and, 


and  such  warrant,  being  duly  served  upon  the  other  party  personally, 
or  at  his  dwelling  place,  in  the  manner  provided  in  other  cases  by 
this  Act,  shall  be  an  authority  for  hearing  the  cause  \  and  in  like 
manner  where  absolvitor  has  passed  in  absence  of  the  pursuer  or 
prosecutor,  it  shall  be  competent  for  him,  at  any  time  within  one 
calendar  month  thereafte)*,  upon  consigning  in  the  hands  of  the 
clerk  the  sum  awarded  by  the  Sheriff  in  his  decree  of  absolvitor  as 
the  expenses  for  the  defender  and  his  witnesses,  with  the  farther 
sum  of  five  shillings  to  meet  further  expenses,  to  obtain  a  warrant, 
signed  by  the  Clerk,  for  citing  the  defender  and  witnesses  for  both 
parties,  which  warrant,  being  served  upon  the  defender  in  the 
manner  provided  in  other  cases  by  this  Act,  shall  be  an  authority 
for  hearing  the  cause  as  hereby  provided  in  the  case  of  a  hearing  at 
the  instance  of  a  defender,  the  said  sum  of  expenses  awarded  by  the 
Sheriff,  and  consigned  as  aforesaid,  being  in  every  case  paid  over  to 
the  other  party,  unless  the  contrary  shall  be  specially  ordered  by  the 
Court ;  and  all  such  warrants  for  hearing  shall  be  in  force,  and  may 
be  served  by  any  sheriff-officer  in  any  county,  without  endorsatioo 
or  authority  than  this  Act/ 


70h.  v.]        AND  CIRCUIT  COURTS  OF  JUSTICIARY.  673 

3eing  in  absence,  the  warrant  sisting  execution,  which     1885. 
Biras  issued  by  the  Sheriflf-clerk  under  section  16  of  the     No.  88. 
^ct,  was  properly  issued,  and  should  have  been  sustained     Haii»n' 
dj  the  Sheriflf.     At  all  events,  the  decree,  if  not  a  decree        ». ' 
n  absence  in  the  ordinary  sense,  is  one  which  passed  *  in      - 
ibsence  of  the  pursuer '  in  the  sense  of  said  1 6th  section.    Aug.  a! 
To  hold  otherwise  would  be  to  narrow  unduly  the  16th     Appeal 
jection,  which  ought  to  be  liberally  construed,  inasmuch 
IS  it  provides  against  the  hardship  of  a  pursuer  being 
eft  without  a  remedy  if  he  happens,  through  no  fault  of 
lis  own,  to  be  absent  when  the  case  is  called.     The 
Sheriff  in  refusing  the  remedy  provided  by  the  1 6th  sec- 
ion,  has  deviated  from  the  statutory  enactments,  and 
las  thus  prevented  substantial  justice  being  done.     The 
ippeal  ought,  therefore,  to  be  sustained. 

A.  S.  D.  Thomson,  for  the  defender. — ^The  Sheriff  has 
jaken  the  proper  course  in  refusing  to  sustain  the  warrant 
iisting  execution  of  the  decree  of  absolvitor.  The  ques- 
tion really  is,  whether  the  decree  is  one  inforo  or  one  in 
ibsence  ;  for  section  16  applies  only  to  decrees  in  absence, 
md  not  to  decrees  in  foro.  This  is  not  a  decree  in 
ibsence  in  any  sense  whatever.  There  has  clearly,  in 
the  circumstances  of  this  case,  been  litis  contestatio,  and 
I  decree  after  litis  contestatio  cannot  be  a  decree  in 
ibsence.  This  is  a  decree  by  default,  and  therefore  a 
iecree  in  foro.  Lumsdaine  v.  Australian  Company^ 
1 8th  Dec.  1834,  xiii.  Shaw,  p.  215.  Also  dictum  of 
Lord  Deas  in  Rowan  v.  Mercer ^  Ajn:,  12th  May  1863, 
Trv.,  vol.  iv.,  p.  377.  The  remedy  provided  therefore  by 
section  16  doe^  not  apply  to  the  present  case.  The  ten- 
iency,  besides,  of  recent  legislation  is  to  discourage  delays 
in  procedure,  as  appears  from  the  Court  of  Session  Act 
3f  1868,  and  the  Sheriff  Court  Act  of  1876.  And  if 
bfais  is  the  tendency  in  regard  to  the  Superior  Courts, 
much  more  must  it  be  in  regard  to  the  Small  Debt  Court, 
which  is,  for  good  reasons,  peculiarly  a  Summary  Court, 
E«id  any  hardship  of  a  particular  case  is  a  mere  incident 
of  its  summary  procedure. 


&Co. 

I'. 

M'DowaU. 


Appeal. 


674  CASES  BEFORE  THE  HIGH  COURT  [vOL.  T. 

1885.         Lord  Mure. — In  the  view  I  take  of  this  case  we  are 
No.  88.     strictly  tied  down  by  section  3 1  of  The  Small  Debt  Act 

Wamill 

Haiun'  There  are  in  that  section  certain  specified  grounds  of 
appeal,  all  of  which  are  admittedly  inapplicable  in  the 
circumstances  of  this  case,  except  the  one  where  appeal 
A^r^:  is  made  competent  whe^  there  has  been  any  such 
*  deviations  in  point  of  form  from  the  statutory  enact- 
ments as  the  CJourt  shall  think  took  place  wilfully,  or 
have  prevented  substantial  justice  from  having  been 
done.'  There  is  here  no  allegation  that  the  Sheriff  wil- 
fully disregarded  any  statutory  form :  but  the  appellant 
complains  of  a  judgment  passed  in  his  absence,  he 
having  been  late  of  arriving  in  Court,  at  the  diet  fixed 
on  a  previous  day  for  proceeding  with  the  case.  His 
argument  is  that  he  is  entitled  under  section  16  of  the 
Act  to  take  out  a  sist  and  have  the  case  reheard.  This, 
in  point  of  fact,  he  obtained  from  the  Sheriff-clerk,  but 
the  Sheriff-substitute  held  that  it  was  incompetent  to 
grant  such  a  sist ;  and  it  is  argued  that  in  consequence 
of  this  decision  substantial  justice  has  not  been  done. 

Now  it  is  only  when  a  decree  is  in  absence  that  a  sist 
can  be  taken  out  under  the  provisions  of  the  16th 
section.  And  that  brings  us  to  the  question,  What  is  a 
decree  in  absence  in  the  sense  in  which  the  words  are 
used  in  that  section?  And  the  view  I  take  of  the 
question  is  that  after  parties  have  appeared  in  Court, 
and  there  has  been  litis-contestation^  there  cannot  be  a 
decree  in  absence  on  either  side.  When  both  have  been 
present  and  have  joined  issue — as  it  is  proved  by  the 
excerpts  from  the  Minutes  of  Procedure  that  they  here 
did — and  either  party  thereafter  fails  to  appear  at  the 
next  diet  then  duly  fixed,  the  decree  is  one  by  default 
and  not  absence. 

It  has  been  suggested  in  argument  that  this  construc- 
tion does  not,  strictly  speaking,  apply  to  a  pursuer.  I 
cannot  adopt  that  view.  A  decree  is  in  absence  of  the 
pursuer  when  the  pursuer  does  not  appear  at  the  first 
calling  of  the  case  ;  and  the  defender  is  then  assoilzied. 
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at  is  probably  what  the  16th  section  contemplates 
en  it  is  dealing  with  decrees  in  absence  of  a  pursuer, 
t  if  both  parties  duly  appear  at  the  first  calling  of  the 
e,  the  decree  can  never  thereafter  be  one  in  absence, 
the  present  instance  it  was  one  by  default,  no  doubt, 
t  it  is  in  efiect  a  decree  in  foro.  On  that  ground  I 
nk  the  Sherifi"  was  right  in  the  view  he  took  of  the 
le. 

Lord  McLaren  concurred, 
rhe  following  was  the  Interlocutor : — 
^  GlcLsgow,  29ih  August  1885. — Having  heard  Counsel 
parties,  Lord  Mure  Dismisses  the  appeal  and 
inns  the  judgment  appealed  from :  Finds  the  re- 
>ndent  entitled  to  expenses :  Modifies  the  same  to 
r  pounds,  four  shillings ;  for  which  decerns  against 
\  appellants.' 

Agents  for  the  Appellants— Moncbibff,  Barr,  Patbbson  &  Co.,  Glasgow. 
Agent  for  Respondent — John  Adam,  Writer,  Paisley. 


1885. 

Warrall, 
Hallan 
&Ck>. 

V. 

M1>owall. 

Glasgow, 
Aug.  29. 

Appeal 


Present, 

Lord  Adam. 

Her  Majesty's  Advocate — WaUace,  A.-D, 


AGAINST 

George  Arhitage — J,  Comrie  Thomson  amd  PcUten. 

[iPABLE  Homicide — Culpable  Negligence — Death  by  Poison 
LOCIDENTALLY  SUPPLIED  RY  Druggist. — Gircamstances  in  which  a 
chemist  and  druggist  who  had  accidentally  supplied  a  powder 
containing  ntux:  vomica  instead  of  liquorice  powder,  which  was 
isked  for,  with  the  result  that  the  customer  died  immediately 
ifter  taking  the  powder,  was  found  not  guilty,  by  the  Jury,  of  cul- 
Mible  homicide. 

George   Armitage,   chemist  and  druggist,  now  or 

ely  residing  in   or   near  Newton  Street,   Greenock,   ArSt^ 

s  indicted   and   accused   of  the  crime   of    culpable    Glasgow, 

tnicide. 


No.  89. 
Geoi^ 


[n  80  FAR  AS,  being  a  chemist  or  druggist,  carrying  on  business 
^e  shop  or  premises  occupied  by  you  in  or  near  Hamilton  Street, 


Gulp.  Horn. 
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1885.      Gix^nock,  aud  it  being  your  duty,  in  your  capacity  of  chemist  or 

N — RQ      druggist  aforesaid,  to  exercise  due  care  and  caution  in  the  dLspensing 

George      of  drugs  and  medicine,  and  having,  on  the  22nd  day  of  August  1885, 

^^*    or  on  one  other  of  the  days  of  that  month,  or  of  July  immediate]/ 

^oS^2A*     pJ'^ceding,  or  of  September  immediately  following,  in  or  near  the 

said  shoj)  or  premises,  been  requested  by  Creorge  M'Lean,  clerk,  then 

^'     ^^'  and  now  or  lately  residing  with  John  Warden,  coal  merchant^  in  or 
near  West  Bum  Street,  Greenock,  on  behalf  of  his  mother,  the  now 
deceased  Jane  Warden  or  M'Lean,  widow,  then  residing  with  the 
said  John  Warden  in  or  near  West  Bum  Street,  Greenock  aforesaid, 
to  sell  to  him  or  to  supply  him  with  a  penny  worth  of  the  substance 
commonly  knovm  as  liquorice  powder,  being  a  substance  not  danger- 
ous to  life,  you  the  said  George  Armitage  did,  time  and  place  above 
libelled,  culpably  and  recklessly,  and  in  culpable  violation  and  neglect 
of  your  duty  as  aforesaid,  sell,  supply,  or  dispense  to  the  said  George 
McLean,  instead  of  the  said  liquorice  powder,  a  quantity  of  powder 
commonly  known  as  niux  vomica,  containing  strychnine,  a  highlj 
|)oisonous  substance  and  dangerous  to  life,  the  particular  quantity 
so  sold,  supplied,  or  dispensed  by  you  being   to   the   proeecntor 
unknown,   but  it  being  a  fatal  and  poisonous  quantity,  the  said 
powder  so  sold,  supplied,  or  dispensed  by  you  being  enclosed  or  put 
up  in  a  i)iece  of  paper  labelled  or  marked  *  Compound  Liquorice 
Powder,    Dose    one    to    two   teaspoonfuls   in    water   as   required. 
George  Armitage  Dispensing  Chemist  30  Hamilton  Street  Greenock,' 
or  similarly  labelled  or  marked,   and   the  said    quantity   of  nux 
vomica  powder  so  sold,  supplied,  or  dispensed  by  you,  and  labelled 
or  marked  as  aforesaid,  having  been,  time  above  libelled,  or  on  the 
following  day,  delivered  by  the  said  George  MXean  to  the  said 
Jane  Warden  or  M'Lean,  in  or  near  the  said  dwelling-house  or 
premises  in  or  near  West  Burn  Street,  Greenock,  for  whom  said 
liquorice  powder  was  intended  to  be  purchased,  she,  on  or  about  the 
23rd  day  of  August  1885,  or  the  day  immediately  preceding,  in  or 
near  the  said  dwelling-house  or  premises,  after  mixing  or  causing 
the  same  to  be  mixed  with  water,  partook  thereof,  or  of  jMirt  thereof, 
and  in  consequence  immediately  or  soon  thereafter  died,  and  was 
thus  culpably  killed  by  you  the  said  George  Armitage :  And  you 
the  said  George  Armitage  having  been  apprehended,  dca 

There  being  no  objection  stated  to  the  relevancy,  tic 
panel  pleaded  not  guilty,  and  evidence  was  led.  It 
appeared  that  the  deceased  was  a  woman  in  delicate 
health,  being  in  an  advanced  stage  of  consumption,  aud 
also  had  disease  of  the  kidneys,  and  in  the  opinion  of 
the  medical  men  would  not  throw  off  the  effects  of  a 
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poisonous  dose  as  a  healthy  woman  would.    She  had  sent     1885. 
for  liquorice  powder,  and  instead  of  that  was  supplied     nZsq. 
with  nux  vomica,  the   active  principle   of  which  was  AmS^ 
strychnine.    The  panel  himself  supplied  the  powder,  and    Glasgow, 
it  contained  120  grains  of  strychnine,   a  much   larger    ^^^^ 
quantity  than  was  suflSicient  to  destroy  life.     There  was  ^^^'  ^^™- 
no  dispute  as  to  the  fact  that  the  deceased   died   of 
strychnine  poison  from  taking  the  powder  supplied  by 
the  panel.     It  appeared  that  in  the  panel's  shop   the 
bottle  containing  nicx  vomica  had  no  particular  place  on 
the  shelves,  and  frequently  stood  next  to  the  bottle  con- 
taining liquorice  powder.     The  bottles  were  also  similar, 
with  a  difference  in  the  label,  and  in  gas-light  the  two 
powders  were  very  much  alike.     The  nux  vomica  dis- 
pensed on  this  occasion,  from  its  light  colour,  resembled 
liquorice  powder  more  than  usual    Dr  Littlejohn,  Edin- 
burgh, and  Mr  King,  city  analyst,  stated  that  it  was  the 
custom  in  Edinburgh  to  keep  nvx  vomica  apart  from 
medicinal   substances  to  prevent  a  mistake  happening 
such  as  had  occurred  here.     The  panel  was  proved  to  be 
an  experienced  chemist,  and  the  medical  men  who  were 
examined  spoke  to  his  character  as  being  of  the  highest 
in  his  profession. 

The  Advocate-Depute,  in  addressing  the  Jury,  said. 
— It  was  necessary  for  the  safety  of  the  public  that  cases 
of  this  kind  should  be  tried.  It  was  necessary  that 
poisons  should  be  kept  separate  from  ordinary  medi- 
cines, and  the  panel  himself  had  stated  in  his  declaration 
that  since  the  occurrence  of  the  sad  event  lie  had  re- 
arranged his  shop,  and  placed  poisons  in  a  separate  place. 
And  assuming  that  it  was  a  conmion  practice  in  the 
West  of  Scotland  not  to  keep  poisons  apart,  the  greater 
should  have  been  the  care  in  dispensing  them.  The 
smell  alone  would  have  distinguished  the  powders.  As 
there  had  been  an  amount  of  carelessness  or  recklessness 
which  entitled  the  Jury  to  return  a  verdict  of  culpable 
homicide,  he  felt  constrained  to  ask  for  such  verdict 
accordingly. 
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1885.  J.  CoMuiE  Thomson,  for  the  panel,  asked  for  an  ac- 

No.  89.  quittal,  and  contended. — The  purpose  of  the  trial  as  an 

Anni^e.  enquiry  had  been  served.     Thei-e  was  here  no  such  gross 

Giasgo^  corrupt  and  evil  intention  as  is  essential  to  the  idea  of 

—  crime,  nor  any  regardlessness  of  order  and  social  duty. 

Gulp.  Horn,  fj^jjjg^  y^i  j^  pp  21,  22.     At  the  worst  there  was  an 

unfortunate  and  excusable  error.     In  the  case  of  Reg.  v. 
NoakeSy  1866,  iv.,  F.  and  F.,  920,  the  accused  was  a 
chemist,  and  the  deceased  dealt  with  him,  and  had  been 
in  the  habit  of  sending  to  him  for  aconite  as  a  liniment 
The  accused  was   in   the   habit  of  using  bottles   of  a 
particular  colour  and  shape  to  contain  poison,  but  on  the 
particular  occasion  the  deceased  had  sent  his  own  bottles. 
He  had  been  ordered  to  take  henbane,  and  to  use  aconite 
as  a  liniment.     The  accused,  through  some   accident, 
put  the  aconite  into  the  henbane  bottle,  and  the  deceased 
took  it  and  died.     Chief- Justice  Erie  did  not  call  on  the 
accused  for  his  defence,  stating  that  *  they  could  not 
convict,  unless  there  was  such   a  degree  of  complete 
negligence  as  the  law  implied  by  the  word  felonious. 
The  verdict  was,  therefore,  not  guilty.     In  the  case  of 
Reg.  V.  Spencer,  28th  Feby.  1867,  x.  Cox,  C.C.  525. 
In  that  case  the  prisoner  was  the  doctor  of  the  deceased, 
and  gave  him  a  bottle  marked  to  the  eflfect  that  three 
spoonfuls  should  be  taken  at  night.     The  deceased  died 
of  poisoning  by  strychnine.     The  prisoner  believed  it  to 
be  bismuth,  which  is  like  strychnine.     There  was  no 
suggestion  of  bad  motive,  and  Justice  Willes  told  the 
Jury  that  a  blunder  alone  would  not  render  the  prisoner 
criminally  responsible.    There  must  be  gross  and  culpable 
negligence  as  would  amount  to  a  culpable  wrong  and 
show  an  evil  mind.     In  that  case  also  the  verdict  was 
not  guilty.     The  case  the  Jury  were  considering  was  on 
all  fours  with  these  ;  and  considering  the  high  character, 
the  long  experience,  and  the  reputation  for  carefulness 
in  business  which  the  prisoner  had  received,  he  claimed 
a  verdict  of  not  guilty  from  the  Jury. 

Lord  Adam,  in  charging  the  jury,  said. — The  Advo- 
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cate-Depute  had  most  properly  brought  this  case  before     1885. 
a  Jury,  and  the  law  was  correctly  stated  in  the  indict-     i^Zb^. 
ment,   That  it  was  the  duty  of  the  accused  [reads]  *  in  Armi^ 
your  capacity  of  chemist  and  druggist  to  exercise  due    Glasgow, 
care  and  caution  in  the  dispensing  of  drugs  and  medi- 
cines ; '  and  the  question  for  the  Jury  related  to  the  apply-  ^^^  ^^™* 
ing  that  law  to  the  undisputed  facts  of  the  case.     They 
had  to  consider  whether  or  not  the  prisoner  waa  crimin- 
ally liable  for  the  consequences  of  his  act  in  giving  mix 
vomica  to  the  young  man  instead  of  liquorice  powder,  as 
was  asked  for.     K  there  was  an  excusable  mistake,  there 
was  no  crime,  but  if  there  was  culpable  negligence,  the 
prisoner  was  liable.     They  were  to  consider  whether  the 
fiEU^t  that  in  the  hands  of  even  a  careful  person  like  the 
prisoner,  the  fact  that  this  had  occurred  did  not  show 
that  the  practice  of  keeping  bottles  containing  poisons 
mixed  up  with  other  medicinal  bottles  containing  innoc- 
uous drugs  like  liquorice  powder  was  not  a  dangerous 
practice,  and  whether  the  doing  so  on  the  whole  circum- 
stances did  not  constitute  a   breach   of  duty   by   the 
prisoner,  for  which  he  was  responsible. 

The  following  was  the  verdict : — 

*  The  Jury  unanimously  find  the  panel  not  guilty. 
The  Jury  recommend  that  a  more  distinctive  colour  or 
mark  be  put  on  all  bottles  containing  deadly  poisons  by 
chemists.' 

The  Court  assoilzied  the  panel  simpliciter,  and  dis- 
missed him  from  the  bar. 

Agent— J.  Fatten,  W.S. 


1885. 
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i^'ve?i  HIGH    COURT. 

Tyre. 

High  Court,  Present, 

Nov.  2. 

Lord  Young. 

Culp.  Horn. 

^u^/*       Her  Majesty's  Advocate — Tlui  Lord  Advocate  {MacdonaUt)  and 

Wallace,  A.D. 

AGAINST 

William  Drever — Dickson  and  Salvesen, 
WiLUAM  Tyre — Jamieson  and  Ure. 

Culpable  Homicide  —  Neglect  op  Duty  by  the  Master  and 
Mate  op  a  Steam-Vessel,  causing  a  Collision — Specification, 
WANT  OF — Failure  to  keep  a  Look-out  on  board  Steam-Vessel 
— Danger  to  Life — Relevancy — Separation  of  TRiALa — An 
indictment  which  charged  the  master  and  mate  of  a  steam-vesael 
with  culpable  homicide,  or  culpable  and  reckless  neglect  of  duty, 
set  forth  that  it  was  the  duty  of  the  captain  to  navigate  the 
vessel  with  due  care  and  caution,  and  of  the  mate  to  assist  the 
captain  therein,  and,  in  particular,  to  keep  a  good  look-out,  yet  in 
breach  of  these  duties  they  did  steer  in  a  reckless  manner,  and 
fail  to  keep  a  good  look-out,  with  the  result  that  a  oollisioa 
occurred  and  life  was  lost  Objection  repelled  that  there  was  no 
specification  of  the  precise  act  which  had  been  done  or  omitted,  and 
on  the  doing  or  not  doing  of  which  the  Crown  proposed  to  found 

At  the  trial  of  the  master  and  mate  of  a  steam- vessel,  charged 
with  culpable  homicide,  or  culpable  and  reckless  neglect  of 
duty  by  failing  to  keep  a  good  look-out,  the  charge  to  the  Jury 
was  that  where  a  person  is  charged  with  a  duty  involving  the- 
safety  of  human  life,  he  is  criminally  liable  only  for  a  notable  ancff 
serious  fault  or  neglect — or  culpa  lata — and  not  on  account 
merely  of  a  slight  fault  or  negligence. 

Circumstances  in  which  a  motion  for  separation  of  trials  was  granted. 

William  Drever,  master  mariner,  and  William 
Tyre,  mate  or  chief  oflScer,  were  indicted  and  accused  of 
the  crime  of  culpable  homicide  ;  as  also  culpable  and 
reckless  neglect  of  duty  by  any  person  or  persons  in 
charge  of  or  employed  on  board  of  a  steam-vessel,  where- 
by any  of  the  lieges  are  put  in  danger  of  their  lives. 

In  so  par  as  yon,  the  said  William  Drever,  being  master  of  the 
steamship  Albicore,  of  Glasgow,  on  a  voyage  from  Glasgow  to  Goth 
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enbnrgy  in  Sweden,  and  you,  the  said  William  Tyre,  being  then  chief      1885. 
officer  of  the  said  steamship,  and  the  said  steamship  having  left  the      ^    7^ 
said  port  of  Glasgow  on  or  about  the  21st  day  of  August  1885,  and     Dreyer& 
having,  in  prosecution  of  the  said  voyage,  reached  the  •  Sound  of 
Mnll  early  on  the  morning  of  the  22nd  day  of  August  1885,  and  it  ^^^^' 

being  the  duty  of  you,  the  said  William  Drever,  as  master,  and  in 

command  of  said  steamship,  to  navigate,  direct,  manage,  and  steer   jq^^iect'^ 
it,  or  cause  it  to  be  managed  and  steered,  with  due  care  and  caution,       I>aty. 
and  with  a  due  regard  to  the  safety  of  other  vessels,  and  in  parti- 
cular to  keep,  or  cause  to  be  kept,  a  good  look-out  from  the  said 
steamship  so  as  to  avoid  collision  with  other  vessels,  and  it  being 
the  duty  of  you,  the  said  William  Tyre,  as  chief  officer  of  the  said 
steamship,  to  assist  the  said  William  Drever  in  the  performance  of 
his  duties  as  aforesaid,  and  in  particular  to  keep,  or  cause  to  be  kept, 
a  good  look-out  from  the  said  steamship,  so  as  to  avoid  collision  with 
other  vessels  :  Tet  Nevertheless,  you,  the  said  William  Drever 
and  William  Tyre,  did,  both  and  each  or  one  or  other  of  you,  time 
last  above  libelled,  in  the  Sound  of  Mull,  and  at  a  part  thereof  be- 
tween the  Green  and  the  Gray  Islands,  one  mile  or  other  short  dis- 
tance, in  a   westerly  direction,  from  the  northern   point  of  the 
entrance  to  Lochaluie,  in  the  parish  of  Morven,  and  county  of 
ArgyU,  or  at  some  other  part  of  the  said  Sound  of  Mull,  the  parti- 
cular place  being  to  the  prosecutor  unknown,   in   breach  of  your 
respective   duties  as  master  and  chief  officer   aforesaid,  navigate, 
direct,  manage,  and  steer  the  said  steamship,  or  cause  it  to  be  man- 
aged and  steered  in  a  culpable,  reckless,  and  negligent  manner,  and 
without  due  regard  to  the  safety  of  other  vessels,  and  did  neglect  to 
keep,  or  cause  to  be  kept,  a  good  look-out  firom  said  steamship,  so 
as  to  avoid  collision  with  other  vessels,  and  in  consequence  of  the 
culpable  and  reckless  neglect  of  duty  on  the  part  of  both  and  each 
or  one  or  other  of  you,  as  above  libelled,  the  said  steamship  then 
under  your  charge,  or  in  which  you  were  then  employed  as  master 
and  chief  officer  respectively  as  aforesaid,  did,  time  and  place  last 
above  libelled,  strike  amidship  on  the  port  side,  or  on  some  other 
part  to  the  prosecutor  unknown,  and  did  sink,  overset,  or  run  down 
the  yacht  or  sailing  vessel  KcUaJlsh,  of  London,  then  belonging  to 
the  now  deceased  William  Grossman,  solicitor,  then  or  lately  before 
residing  in  or  near  Gamden  Square,  London,  then  lying  becalmed  or 
drifting  slowly  along  at  or  near  the  place  last  above  libelled,  and 
having  on  board  the  said  William  Grossman,  the  now  deceased 
Mary  Mather  or  Grossman,  his  wife ;  James  Nicholson,  then  master 
of  the  said  yacht  or  sailing  vessel,  and  now  or  lately  residing  in  or 
near  Main  Street,  Spittal,  in  the  county  of  the  burgh  and  town  of 
Berwick-upon-Tweed  ;  George  Nesbitt,  then  mate  of  the  said  yacht 
or    sailing   vessel,   and    now    or  lately  residing  in  or  near  Main 
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1885.      Street,    Spittal,    aforesaid ;  the    now    deceased    Henry    Johnston, 

NoToo      seaman  on  board  the  said  yacht  or   sailing   vessel ;  the  now  de- 

I^^^  &    ceased   David   Carstairs,  seaman  on  board  the  said  yacht  or  sailing 

vessel  ;  and  the  now  deceased  Hugh  MTarlane,  steward  on  board 


ieffieot 
Duty. 


High  Court,  ^\^q  ^^^  yacht  or  sailing  vessel,  by  all  which,  or  part  thereof  the 
said  William  Grossman,  Mary  Mather  or  Grossman,  James  Nichol- 

Neglect  of  ^^9  George  Nesbitt,  Henry  Johnston,  David  Garstairs,  and  Hugh 
M'Farlane  were  all  immersed  in  the  sea  at  the  place  last  above 
libelled,  and  the  said  William  Grossman,  Mary  Mather  or  Grofl8> 
man,  Henry  Johnston,  David  Garstairs,  and  Hugh  M'Farlane  were 
drowned  or  otherwise  bereaved  of  life,  and  were  thus  culpably 
killed  by  you,  the  said  William  Drever  and  William  Tyre,  or  one  or 
other  of  you,  and  the  said  James  Nicholson  and  C^rge  Nesbitt 
were  put  in  danger  of  their  lives  through  the  culpable  and  reckless 
violation  of  duty  as  aforesaid  by  you,  the  said  William  Drever  and 
William  Tyre,  or  one  or  other  of  you  :  And  you,  the  said  William 
Drever  and  William  Tyre,  having  been  apprehended,  &c. 

Salvesen,  for  Drever,  objected  to  the  relevancy.— 
The  charge  here  is  culpable  homicide,  as  also  culpable 
and  reckless  neglect  of  duty  [reads],  and  it  is  said  that 
the  panels  are  *  guilty  of  the  said  crimes,  or  of  one  or 
other  of  them/  We  object  that  the  charge  of  culpable 
and  reckless  neglect  of  duty  is  not  a  relevant  point  of 
dittay  as  here  libelled.  The  charge  is  *  culpable  and 
reckless  neglect  of  duty  by  any  person  or  persons  in 
charge  of  or  employed  on  board  of  a  steam-vessel, 
loherehy  any  of  the  lieges  are  put  in  danger  of  their 
lives.*  In  order  to  constitute  a  crime  punishable  by  law 
there  must  be  a  result  produced  or  intended.  Culpable 
neglect  leading  to  no  result  and  occasioning  no  injury 
does  not  amount  to  a  substantive  oflfence.  Robert 
Young,  High  Court,  20th  May  1839,  Swint.,  vol.  ii, 

p.  376. 

Lord  Young. — As  there  is  no  doubt  that  in  this  case 
there  was  loss  of  life,  it  does  not  seem  to  me  that  the 
words  '  whereby  any  of  the  lieges  are  put  in  danger 
of  their  lives  *  are  of  the  least  importance.  Without^ 
therefore,  expressing  any  opinion  upon  the  question 
raised,  I  think  it  would  be  well  to  consider  whether  it  is 
worth  while  to  retain  them. 
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The   Lord  Advocate. — While  I  do  not  admit  that     1885. 
there  is  any  validity  in  the  objection,  I  am  quite  will-     noToo. 
ing,  following  upon  your  lordship's  suggestion,  if  my      Tyre. 
friends  opposite  desire  it,  to  move  that  these  words  be  mghcwirti^ 
expunged.  ^^^'^  ' 

The  Court  allowed  the  words  to  be  expunged  accord-  ^iJ^^S" 
ingly.  ^"*y- 

Salvesen,  for  the  panel  Drever. — We  object  further 
that  the  minor  proposition  is  wanting  in  specification. 
The  allegation  of  duty,  so  far  as  it  goes,  is  unobjectionable 
[reads],  but  in  setting  forth  the  breach  of  duty,  some- 
thing more  is  necessary  than  a  mere  negative  of  the 
duty  alleged.  If  it  is  intended  to  prove  anything  else 
than  a  mere  failure  to  keep  a  good  look-out,  we  object 
to  the  indictment  as  insufficient.  If  a  competent  man  is 
placed,  charged  with  the  duty  of  keeping  a  good  look- 
out, and  he  fails  to  do  so,  the  owners  may  be  made 
hable  for  any  loss  that  may  arise  from  his  failure,  but 
the  master  and  the  mate  cannot  be  made  liable.  And  if 
the  indictment  means  that  any  act  of  good  seamanship, 
or  the  like,  was  neglected,  and  is  to  be  proved,  that 
shoidd  have  been  specified  in  order  to  give  fair  notice 
to  the  panela  Thomas  Henderson  and  others  (the  Orion 
case),  High  Court,  29th  August  1850,  J.  Shaw,  p.  394. 
In  that  case  the  particular  mode  in  which  the  master 
and  mate  there  failed  in  duty  is  much  more  specifically 
set  fortL      [Reads]. 

Ure,  for  the  panel  Tyre. — I  adopt  the  argument 
on  behalf  of  T3rre  in  so  far  as  applicable.  But  his  posi- 
tion is  peculiar.  It  is  said  that  Tyre's  duty  as  chief 
oflRcer  of  the  said  steam-ship  was  *  to  assist  the  said 
William  Drever  in  the  performance  of  his  duties  as  afore- 
said, and  in  particular  to  keep  or  cause  to  be  kept  a 
good  look-out,'  &c.  He  is  not  to  take  any  initiative  ;  the 
paramount  control  is  to  remain  with  the  captain.  The 
chief  officer  s  failure  is  a  failure  to  assist  the  captain  in 
the  performance  of  what  is  specified  as  the  captain's 
duty ;   and,  if  that  is  so,  I  should  have  been  told  in 

VOL.  V.  2  Y 


684  CASES  BEFORE  THE  HIGH  COUHT  fvOL.  V. 

1885.      what  way  I  failed.      In  the  case  of  the  Orion  it  was 

Na90.     stated  that  the  captain  went  below,  and  that  while  the 

T^      mate  was  left  in  control,  the  vessel  was  navigated  care- 


High  Court,  lessly.     If  that  or  any  similar  act  of  negligence  gave  rise 

— to  the  unhappy  result  here,  and  is  to  be  proved,  the 

^^ieot'S'  panel  was  entitled  to  be  told ;  and  if  it  is  to  be  proved 
^'  that  he  failed  to  perform  or  to  assist  the  captain  in  per- 
forming any  act  of  good  seamanship,  we  were  entitled  to 
have  notice  of  what  is  to  be  proved.  In  other  words,  if 
the  charge  means  more  than  a  charge  of  failure  to  keep 
or  cause  to  be  kept  a  good  look-out,  the  indictment  is 
irrelevant  from  want  of  specification. 

Lord  Young. — I  cannot  hold  the  verdict  irrelevant 
It  is  diflScult  to  see  how  it  could  have  been  put  otiier- 
wise.  The  yacht  was  run  down,  and  that  must  have 
been  from  neglect  of  some  kind.  The  Lord  Advocate 
says  in  the  indictment  that  it  arose  from  failure  to  keep 
a  good  look-out — that  if  a  proper  look-out  had  been  kept, 
and  the  steamer  had  been  steered  accordingly,  this  acci- 
dent could  not  have  happened.  I  think  the  panels  can 
be  fairly  tried  upon  this  indictment. 

Ure,  for  the  panel  Tyre,  moved  that  his  trial  be 
separated  from  that  of  the  captain. — It  will  be  a  hard- 
ship if  he  is  deprived  of  Drever's  testimony.  The  case 
wlQ  come  to  turn  very  much  on  what  was,  and  what 
could,  in  the  then  state  of  the  weather  and  other  circnin- 
stances,  be  seen  from  the  Albicore^  and  more  particularly 
from  the  bridge  of  that  vessel,  and  also  upon  what  were 
the  orders  given  for  the  navigation  of  the  vessel  upon 
the  occasion  immediately  preceding  the  occurrence 
libelled.  And  as  the  only  person  who  was  on  the  bridge 
of  the  Albicore  at  the  time,  besides  the  captain  mi 
the  chief  officer,  is  the  person  who  was  at  the  wheel,  and 
he  was  under  cover  of  the  house  over  the  wheel,  there 
wiU  be  no  one  to  speak  to  these  facts  except  the  steere- 
man,  who,  having  the  light  of  the  compass  in  his  face, 
from  his  position  could  not  see,  and  cannot  give  any 
evidence  on  the  point. 
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Dickson  concurred  for  the  captain,  Drever,  in  making     1885. 
the  same  motion.  n^:^ 

The   Lord  Advocate. — ^This  motion   has  been  fre-    ^^r^^ 
^uently  made  before,  and  on  the  same  grounds  as  here  HighOourt, 
stated,  but  so  far  as  I  am  aware,  has  never  been  granted 
for  that  reason  alone.     I  regret  that  I  cannot  consent       ^J^^ 

Lord  Young. — I  think  that  the  motion  is  reasonable        ^' 
in  the  circumstances  of  this  case,  and  I  am  therefore 
disposed  to  grant  it     Which  of  the  panels  will  you  try 
first.  Lord  Advocate  ? 

The  Lord  Advocate. — I  will  proceed  with  the  trial 
of  the  captain  in  the  first  placa 

The  panel  William  Drever,  the  captain  of  the  Albi- 
care,  thereupon  pleaded  not  guilty,  and  his  trial  pro- 
ceeded with. 

Lord  Young,  in  charging  the  Jury  as  to  the  question 
of  criminal  neglect  of  duty,  said.— There  are  two  charges 
in  the  indie  Jent,  or  rather,  two  names  under  whichTne 
charge  is  stated.  The  only  one  with  which  we  are  con- 
cerned now  is  the  charge  of  culpable  homicide.  The 
other  charge,  which  is  now  struck  out  of  the  indictment, 
is  *  culpable  and  reckless  neglect  of  duty  by  any  person 
or  persons  in  charge  of  or  employed  on  board  of  a  steam- 
vessel,  whereby  any  of  the  lieges  are  put  in  danger  of 
their  Kves.'  That,  gentlemen,  is  struck  out  upon  objec- 
tion, as  at  least  a  superfluity,  and  you  wiU  therefore  con- 
sider that  the  charge,  and  the  only  charge,  is  that  of 
culpable  homicide, — that  is,  imlawfully  causing  the  death 
of  another  ;  it  don't  signify  to  the  crime  how  caused.  If 
it  is  of  malice,  that  is,  malice  aforethought,  to  use  a  tech- 
nical expression,  which  has  given  rise  to  a  great  deal  of 
discussion,  the  homicide  is  called  murder ;  but  if  it  is 
unlawful,  that  is,  caused  by  unlawful  conduct  without 
malice,  it  is  called  culpable  homicide,  and  varying  in 
degree  of  guilt  according  to  the  circumstances  of  the 
case.  And  the  room  for  variety  in  the  degree  of  guilt  is 
very  large.  Here  it  is  alleged  to  consist  in  this,  that  the 
prisoner  at  the  bar  being  in  charge  of  a  steam-vessel  as 
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1885.     master,  and,  so,  charged  with  the  duty  of  directing  the 

nTIo.     navigation  of  the  vessel  in  such  a  manner  as   to  be 

T^'.      reasonably  safe,  navigated  it,  or  caused  it  to  be  navi- 

High  Court,  gated  in  such  a  negligent  or  reckless  manner  as  to  cause 

loftft  of  human  life.     And  the  negligence  or  recklessness, 

N^iJS^S"  or  both,  which  the  prosecutor  imputes  to  him,  is  that  he 
^*  failed  to  keep  a  good  look-out  Now,  the  law  upon  this 
subject  imdoubtedly  is,  that  any  person  who  is  in  a  situa- 
tion or  charged  with  a  duty  wliich  involves  the  safety 
of  human  life,  must  observe  care  and  caution  in  the  dis- 
charge of  his  duty,  or  at  least  an  absence  of  gross  negli- 
gence  and  recklessness.  I  put  it  to  you  in  that  way, 
gentlemen,  because  it  is  not  any  slight  fault  or  neglect 
which  will  make  a  man  a  criminal ;  it  must  be  a  notable 
and  serious  fault  or  neglect  by  a  man  upon  whose  care 
and  caution  the  safety  of  human  life  depends.  I  say 
notable  and  serious.  The  Latin  expression  is  ctdpa  lata^ 
not  any  slight  fault  or  negligence,  but  culpa,  which  we 
would  translate  fault,  and  lata,  which  I  would  venture 
to  translate  to  you  as  notable  or  serious  as  distinguished 
from  slight  and  trivial.  Now,  the  question  for  you  to 
consider  in  the  evidence  that  has  been  led  before  you  is. 
whether  fault  of  that  character  has  been  established 
against  the  prisoner  ?  Did  he  neglect  or  violate  reck- 
lessly in  a  notable  and  serious  manner  the  duty  which 
was  incumbent  on  him  &s  master  of  this  ship?  It  is 
very  much  to  the  credit  of  those  who  are  charged  with 
the  navigation  of  ships  that  accidents  of  this  description 
are  in  the  experience  of  this  Court  very  rare  indeed. 
Ships  are  usually  navigated  with  great  care  and  caution, 
and  the  occurrence  of  a  calamitous  accident  such  as  oc- 
curred here  on  that  August  night,  or  morning,  caused  a 
great  sensation.  A  little  yacht  of  thirty-six  tons,  with 
the  owner  and  his  wife  on  board,  is  suddenly  run  into 
and  sunk,  and  they  are  drowned,  and  two  or  three  of  the 
crew  are  also  drowned.  It  is  hard  to  understand  that  such 
an  accidentcould  have  occurred  in  reasonably  good  weather, 
on  a  comparatively  (at  least)  clear  night — for  I  think  that 
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is  the  import  of  the  evidence — in  the  month  of  August,     18S5. 
without  fault  somewhere,  although  the  fault  may  not  be     nTsol 
of  such  a  character  as  will  import  crima     For  we  have     t^ 
to  consider — and  that  was  not  put  too  strongly  to  you  HirfiCourt* 
by  the  Counsel  for  the  prisoner— that  this  is  a  Criminal  ^^L^ 
Court,   in   which   the  criminal  law  of  the  coimtry  is  ^^J^t^ 
administered — that  is  to  say,  the  law  by  which  offences        ^' 
are  chastised  and  punished.    We  are  not  considering  any 
civil  claim  for  reparation  or  otherwise.     That  remains 
behind  if  there  are  any  grounds  for  it.     We  are  consider- 
ing the  question  of  crime  or  not  crime  such  as  the  law 
punishes,  on  the  part  of  the  master  of  the  steamer.     We 
have  had  more  cases  of  this  class  in  connection  with 
railway  travelling.     There  is  a  good  deal  more  of  it  in 
that  department  of  commercial  life.    Such  accidents  and 
such  charges  are  due  to  an  absence  of  care  or  caution  on 
the  part  of  an  engine-driver  or  somebody  charged  with  the 
conduct  of  the  train,  or  of  a  pointsman  or  of  a  signalman 
who  may  have  neglected  or  violated  a  particular  duty. 
The  consequence  may  be  and  frequently  is  a  great  loss  of 
human  life.     In  such  cases,  where  any  one  in  charge  has 
got  drunk,  or  been  absent  from  the  scene  of  his  duty, 
attending  to  his  own  ease,  or  pursuing  his  own  amuse- 
ment— in  short,  doing  something  else  than,  and  neglect- 
ing, his  duty — that  one  is  chargeable  with  and  punish- 
able for  a  criminal  offence.     I  say  there  have  been  many 
cases  of  that  description.     The  law  esteems  such  neglect 
or  such  absence  from  duty  as  crime.     But  I  have  always 
felt  somewhat  strongly  that  it  is  hard  to  impute  crime, 
and  it  will  require  exceptional  circumstances  to  impute 
crime,  to  a  man  who  is  present  at  his  post,  on  the  spot 
where  his  duty  requires  him  to  be,  attending  to  his  duty 
to  the  best  of  his  ability  and  to  nothing  else.     Now,   . 
whatever  doubts  there  may  be  about   this  case — and 
there  are  perplexing  questions  about  many  of  the  details 
— ^it  seems  to  be  beyond  doubt  that  the  captain  of  this 
ship,  who  is  now  at  the  bar,  was  at  his  post  and  attend- 
ing to  his  duty,  certainly  attending  to  nothing  else,  and 
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1885.     having  nothing  else  indeed  that  he  could  attend  to.     He 

No.  90.     was  walking  up  and  down  in  the  customary  way  at  his 

Tyre!      end  of  the  bridge,  the  mate,  whose  duty  it  was,  being  at 


Hiffh  Court,  thc  othcr  end  looking  ahead  and  prepared  to  give  orders 

-' —  according  the  best  of  his  judgment  and  ability  as  circum- 

N^iect  ?£  stances  may  arise.  He  was  not  even  sitting.  He  was  in 
^^*  every  respect  wide-awake,  night-glass  in  hand,  or  at 
hand  if  there  should  be  occasion  to  use  it  Now,  in 
such  circumstance  it  seems  somewhat  inconsistent,  to 
begin  with,  to  charge  him  with  a  gross  neglect  of  duty. 
The  ship  was,  besides,  well  appointed  imder  his  charge, 
the  proper  watch  was  on  deck  at  the  time  of  the  colli- 
sion, and  there  was  a  man  stationed  in  the  forecastle  to 
keep  a  good  look-out.  This  man  is  not  alleged  to  be  an 
improper  man  for  the  post.  According  to  the  evidence 
he  was  there  attending  to  his  duty  and  to  nothing  else. 
He  was  at  his  post,  not  taking  his  ease,  or  repose,  or 
amusing  himself  in  any  way.  He  was  in  the  forecastle 
looking  out  ahead.  I  have  already  named  the  mate 
who  was  along  with  the  captain  on  deck,  on  the  bridge, 
and  he  would  have  been  alone  but  for  what  appears  to  be 
a  special  duty  of  the  captain  of  a  ship  in  going  through 
narrows.  It  was  the  mate's  watch,  but  the  interests 
of  safety,  for  the  promotion  of  which  this  prosecution 
has  been  instituted,  require  that  in  going  through 
narrows  such  as  the  Sound  of  Mull,  the  captain  also 
should  be  upon  duty,  that  is,  he  should  be  with  the  mate 
on  the  bridge.  Accordingly  they  were  both  there.  The 
captain  saw  that  the  mate  was  there,  and  he  was  there 
himself.  There  was  another  man  on  deck,  Scotland,  the 
carpenter.  It  was  his  duty  also  to  be  wide-awake  or  ready 
to  answer  at  a  moment  s  call  in  case  anything  should  be 
needed.  The  rest  of  the  crew  had  gone  to  their  berths. 
The  lights  were  all  burning  brightly,  and  the  ship  was 
going  at  her  usual  speed.  It  struck  me  as  being  accord- 
ing to  the  evidence,  but  you  are  the  proper  judges, 
that  she  was  going  at  no  excess  of  speed,  having  rmrd 
to  the  place  and  the  weather.  Going  at  an  undue  rate  of 
speed,   having  regard   to  the  place  and  the  weather. 
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has  no  regard,  therefore,  to  this  case.     Some  questions  1858. 

were  put  to  the  mate,  suggesting  that  as  it  was  dark  and  noTw. 

hazy,  that  was  a  reason  for  going  at  a  less  speed.     You  ay^ 

(joite  understand,   gentlemen,   that    I  rely  upon  your  High  court 

judgment  in  the  matter,  and  do  not  ask  you  to  take  °^'^ 

mine — at  least  I  am  not  obtruding  it  upon  you — but  it  N^iwt'S' 


appeared  to  me  that  upon  such  a  night,  when  the  lights  of 
a  large  vessel  were  visible  at  a  distance  of  five  miles,  and 
those  of  a  small  yacht  could  be  seen  at  two,  it  was  quite 
according  to  custom  and  reasonably  safe  for  a  steamer  to 
go  at  full  speed. 

But  then  it  is  said  that  if  the  captain  had  kept  a  due 
look-out  he  must  have  seen  this  unfortunate  yacht — that 
the  fact  of  the  yacht  having  been  run  down  ia  itself 
proof;  if  it  is  not,  then  there  is  no  other — that  the 
captain  who  was  at  his  post  did  not  keep  a  good  look- 
out He  posted  a  competent  man  on  the  forecastle  to 
keep  a  good  look-out;  he  had  the  mate  on  duty  at 
the  proper  place  ;  and  he  himself  was  also  attending 
to  the  navigation  of  his  ship.  Well,  notwithstanding  that 
apparent  suflSciency  of  care,  it  is  put  to  you,  and  not 
unfairly,  that  the  accident  could  not  have  happened  if 
these  men  had  done  their  duty  in  that  or  in  all  respects. 
That  brings  us  to  the  question,  How  was  this  yacht 
appointed  upon  that  night?  For  it  is  the  safety  of 
those  on  board  that  yacht  which  was  sacrificed,  and 
whose  sacrifice  has  occasioned  this  very  proper  enquiry. 
For  nothing  can  be  more  proper  than  the  enquiry. 
It  is  simply  an  inquest  into  the  circumstances  attending 
this  most  calamitous  accident  involving  such  loss  of  life. 
And  we  must  consider  how  the  yacht  was  appointed. 
The  steamer  was,  so  far  as  I  can  see,  all  right.  She  was 
rightly  appointed,  rightly  lighted,  and  the  proper  watch 
was  on  board.  Every  man,  so  far  as  one  can  see,  was 
attending  to  his  duty.  If  there  was  anything  wrong  it 
was  the  human  infirmity  of  a  man  doing  his  best,  not 
having  seen  in  time  what  it  is  such  a  misfortune  that  he 
did  not.  What  was  the  case  as  regards  the  yacht? 
Undoubtedly  when  the  crew  or  those  on  board  went  to 


egieot  ( 
Outy. 
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1885.     bed  the  yacht  was  not  lighted  as  it  ought  to  have  been- 
nHo.     The  law  was  transgressed  by  those  in  charge  of  her,  for 
^^!*    according  to   statute  law  the  lights  should  have  been 
H^  court^  up.     They  ought  to  be  up  from  sunset  to  sunrise — that 
^^^•^     is,  at  that  season  of  the  year,  from  a  little  before  half- 
Nl^ie^tTf  P^''  seven  to  an  early  hour  in  the  morning.     But  no 
^*^y-      lights  were  put  up  on  this  yacht     They  all  retired  to 
bed  except  the  captain  and  someone  else  who  remained 
on  duty  with  him.     The  captain  and  someone,  whose 
name  I  forget,  remained  on  duty  imtil  midnight    There 
were  no  lights  then.     Other  two  men  came  on  duty  at 
twelve  o'clock  to  take  their  turn.     The  man  Nesbitt,  who 
was  the  first  witness  examined,  came  to  take  his  turn  at 
that  time,  and  a  man  named  Carstairs.     The  captain  and 
the  other  man  then  went  down  to  their  berths.      There 
were  no  lights  at  that  time.     Now,  I  must  say  it  is 
a  strange  thing,  but  you  will  exercise  your  judgment 
on  it,  that  the  yacht  should  be  in  this  state,  and  that  it 
never  should  have  happened  before — at  least  I  under- 
stand them   to  say  that     The  captain  goes  down  at 
twelve,  and  he  tells  Nesbitt,  at  his  leisure,  to  light  the 
lamps.     He  said  he  left  it  to  his  discretion  ;  speaking  in 
the  most  matter-of-fact  way.     Nevertheless,  according  to 
his  testimony,  such  a  thing  never  happened  before.    It 
was  quite  wrong,  and  subjected  him  and  probably  others 
to  a  punishment  for  neglecting  a  duty  imposed  by  law 
upon  them,  not  only  for  their  own  safety  but  for  the 
safety  of  others.     Because  running  into   the  yacht  is 
perilous,  not  to  the  yacht  only,  but  to  the  vessel  which 
runs  upon  her.      It  may  not  of  course  happen  to  be  a 
big  steamer  like  the  Albicore,  where  the  whole  calamity 
fell  upon  the  yacht.     It  concerns  the  safety  of  human  life 
that  those  navigating  those  seas  should  observe  the  regu- 
lations.    Now,  they  were  not  observed  on  board  that 
yacht,  at  all  events  up  to  half-past  twelve  o'clock  on  the 
night  in  question.     And  no  account  whatever  is  given  of 
that  neglect  except  that  the  captain  says  it  was  such  a 
nice  night  and  such  a  quiet  place.     Well,  the  evidence 
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seems  to  point  to  this,  that  it  is  rather  a  dark  place.     1885. 
I  suppose  there  is  no  more  familiar  description  of  the     nTToo. 
Sound   of  Mull  than   the   words  by  which   our  poet     t^, 
describes  it — '  Mull's  dark  Sound.'      It  is  evidently  a  High  co^, 

dark  Soimd.    The  accuracy  of  the  description  was  pretty -^'^ 

generally  recognised  by  those  who  have  gone  through  ^N^j^i^t  S 
the  Sound.  I  must  say  I  was  struck  by  the  evidence  of  ^^^' 
the  man  who  was  in  charge  of  the  other  yacht,  called,  I 
think,  the  NonpareUle.  He  had  gone  across  from 
Salen,  which  is  on  the  MuU  side,  to  the  Morvern  shore 
to  fish.  He  came  back  about  one  o'clock  in  the  morn- 
ing. He  embarked  with  another  man  in  a  row-boat 
about  the  time,  and  he  is  very  particular  about  the 
time,  because  he  says  the  gentleman  who  was  with  him 
struck  a  light  to  look  at  his  wateh.  At  this  time  he 
says  a  yacht,  answering  very  much  the  description  of 
the  yacht  in  question,  was  in  the  Sound.  That  witness 
says  that  it  was  a  clear  enough  night — ^that  is  to  say, 
clear  enough  to  see  a  light  or  lights — and  he  could  see 
the  mast-head  light  of  his  own  vessel  some  two  miles  oflF 
where  she  lay  at  Salen.  He  says  further,  You  could 
have  seen  the  lights  of  a  steamer  five  miles  off*,  and  the 
lights  of  a  yacht  at  a  distance  of  two  miles,  probably 
more.  Otherwise,  he  says,  it  was  a  dark  night,  and  it 
was  a  dark  place,  and  he  adds  that  although  there  was  a 
moon  at  that  time — for  the  moon  did  not  set  behind  the 
hill-tops  till  about  half-past  one  o'clock — they  would  not 
have  seen  the  yacht  at  all  but  that  there  was  a  sudden 
burst  of  moonlight  through  a  break  in  the  clouds,  which, 
lighting  upon  the  sails  of  the  yacht,  enabled  them  to  get 
a  glimpse  of  her.  But  he  saw  no  lights,  and  his  opinion 
was,  it  was  a  very  unsafe  thing  for  a  yacht  to  be  sailing 
there  without  lights,  for  he  said  another  vessel  would  be 
down  upon  her  before  they  could  know.  That  is  the 
evidence  of  one  witness,  and  there  is  certainly  more 
evidence  in  that  direction. 

Now,  that  was  at  one  o'clock,  and  there  were  no  lights 
then  on  board  the  Kalajish.  This  was  no  doubt  the 
the  same  yacht,  for  there  is  no  appearance  of  any  other. 
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1885.     It  was  a  dead  calm,  and  although  the  yacht  had  sails 
nTIo.     ^P  sb®  could  make  no  way.     She  certainly  would  go 
^Z^   very  slowly  indeed   down  to  Loch  Aline,  and  would 
High  Court  r^^ch  it  probably  in  a  few  hours,  even  in  a  dead  calm,  if 
Nov.  2.     g}^Q  could  only  get  as   much  way  on  as  would   give 
^e^i^t^of  ^^^  steerage  power.     At  all  events,  there  were  no  lights 
Duty,      then  according  to  this  witness.     Then  the  look-out  man 
on  board  the  steamer  swears  most  distinctly  that  there 
were  no  lights  on  board  the  Kalqfish  or  he  must  have 
seen  her  sooner.     The  carpenter,  Scotland,  swears  the 
same   thing.     Now,   the   question  is,  Would  not  that 
account  for  the  calamity  ?     Certainly  it  was  a  calamity 
which  was   designed   by  nobody.      That  circumstance 
might  account  for  it,  but  I  am  unable  to  account  for  it 
on  the  assumption  that  there  were  lights  on  board  the 
Kahfish.     That,  however,  is  for  you  to  consider.      At 
all  events,  it  is  according  to  the  evidence  that  lights 
would  have  been  seen  for  at  least  two  miles.      There  is 
not  a  dissenting  voice  to  the  contrary  of  that.     It  is  very 
difficult  to  account  for  the  accident  on  any  other  footing. 
There  is  the  captain  on  the  bridge,  the  mate  beside  him, 
and  the  look-out  on  the  forecastle,  and  the  carpenter, 
Scotland,   all   on   the   deck    of    the   steamer,   and    all 
wide-awake,  and  they  all  failed  to  see  the  lights  of  the 
Kalqfish.     There   is  one  witness  who   says  the  lights 
were  there,  and  only  one.    You  have  all  these  men  who 
say  there  were  no  lights,  and  but  one  witness  who  says 
they  were  there.     Certainly  he  cannot  be  mistaken  in  the 
matter.    •  The  Lord  Advocate  says  it  is  something  worse 
than  a  mistake  on  the  one  side  or  the  other.     Nesbitt 
says  the  lights  were  put  up  at  half-past  twelve  o'clock. 
The  question  is.  Have  you  confidence  in  what  he  says  ? 
There  is  a  great  body  of  testimony  the  other  way.      He 
says  he  put  up  the  lights  at  half-past  twelve,  and  he 
cannot  be  mistaken.     It  must  be  a  falsehood  on  his  part 
if  he  did  not.      Now,  do  you  think  it  safe  to  rely  upon 
that,  and  say  that  all  the  witnesses  who  say  there  were 
no  lights  were  mistaken — that  the  captain,  the  mate,  the 
look-out,  the  carpenter  are  all  wrong,  and  seemingly 
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leglected  the  only  duty  for  which  they  were  there,  and  1885. 
in  attending  to  which  they  looked  after  nothing  else.  If  Na  9a 
there  were  no  lights  this  most  calamitous  accident  would  Tjn. 
become  intelligible,  and  the  accoimt  of  it  would  be  very  hj^  court, 

much  what  the  captain   of  the  NonpareiUe  makes  it^ - 

oamely  this,  that  the  schooner  yacht  which  he  saw  going  n1^JS*S 
iown  without  any  lights  might  be  run  into  by  a  steamer  ^' 
which  very  probably  with  even  the  strictest  look-out 
might  not  see  her  in  time  to  escape  her.  There  is  a  wit- 
ness very  much  accustomed  to  navigate  the  Sound, 
William  Taylor,  one  of  the  last  witnesses,  whose  evidence 
is  of  some  moment.  He  has  been  through  the  Soimd  of 
Mull  once  every  week  during  these  three  years.  He 
says  the  dark  shadow  of  the  hills  in  that  narrow  channel 
will  prevent  one  seeing  the  hull  of  a  vessel  at  night.  He 
adds  it  would  be  safe  to  go  through  the  channel  at  night 
if  the  lights  are  visible  a  mile  or  a  mile  and  a-half.  Here 
they  were  visible  for  two  miles.  He  also  affirms  that 
there  at  Salen  there  is  no  daybreak  at  three  o'clock  when 
the  sun  rises  at  five  o'clock. 

Now,  I  said  at  the  outset  that  it  did  not  occur  to  me 
that  I  could  usefully  detain  you  long  or  profitably  in  this 
case,  which  is  eminently  a  case  for  your  judgment  and 
consideration.  If  you  think  the  yacht  was  lighted, 
although  the  lights  were  put  up  only  at  that  late  hour 
— if  you  think  that  the  captain,  although  there  for  the 
purpose  of  attending  to  his  duty  and  having  nothing  else 
that  he  could  attend  to — not  reposing  or  amusing  him- 
self, and  apparently  acting  in  conformity  with  the 
character  he  had  gained  from  his  employers  during  five 
years  of  steady  service  — if  you  think  it  according  to  the 
evidence  that  he  was  negligent  or  reckless  upon  this 
occasion,  you  will  say  so.  If,  on  the  other  hand,  you 
think  that  it  is  not  established,  and  that  the  accident 
must  be  otherwise  accoimted  for,  and  that  you  are  not 
prepared  to  impute  crime  to  him,  your  proper  course  will 
be  to  find  that  he  is  not  guilty. 

Verdict — ^Not  guilty. 

Agents  for  Dreyer— Measn  J.  k  J.  Roes,  W.S. 
Agents  for  Tyre— Messrs  Botd,  Jaicesov,  &  Kbllt,  W.S. 
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Present, 

Lord  Young. 

Hek  Majesty's  Advocate. — The  Lard  Advocate  {Maedunald) 

and  Blair,  A.-D. 

AGAINST 

Patrick  Slaven. — MacWcUL 

John  Williams. — Cratgte. 

Matthew  Traill. — A.  J.  Young  and  Gardiner. 

Culpable  Homicide — Intent — Modus — Specification  —  Rele- 
vancy.— Three  panels  were  charged  with  assault  with  intent 
to  ravish,  and  also  with  culpable  homicide.  The  chaige  of 
culpable  homicide  was  to  the  effect  that,  immediately  after 
the  assault  with  intent  to  ravish,  the  woman  who  bad  been 
assaulted  having  risen  and  endeavoured  to  escape  by  running 
in  the  direction  of  a  precipice,  the  panels^  all  and  each,  or  one  or 
more  of  them,  did  '  follow  after  and  pursue '  her  to  or  near 
the  edge  of  the  precipice,  and  she  did,  '  while  endeavouring  to 
escape  from '  their  pursuit,  fall  over  the  precipice  and  was 
killed. — Objection  repelled  that  the  charge  was  irrelevant  in 
respect  that  no  felonious  intent  in  following  after  and  pursuing 
was  libelled,  and  that  it  was  not  specified  that  the  falling  over 
the  precipice  was  the  consequence  of  the  following  after. 

1885.         Patrick   Slaven,   John  Williams,   and  Matthew 
No.  91.     Traill,  now  or  lately  prisoners  in  the  prison  of  Ediii- 

P&  trick 

Slaven     burgh,  WBTO  indictcd  and  accused  of  the  crime  of  assault, 

especially  when  committed  with  intent  to  ravish;   as 

'^ov.  17.  '  also  culpable  homicide.     The   indictment  after   setting 

AsBauit,  with  forth  in  the  minor  two  acts  of  assault,  with  intent  to 

Gulp.  Horn,  ravish,    committed    at    two    places    in    the    Hunters 

Bog,  Queen's  Park,  Edinburgh,  contained  the  following 

charge : — 

Further  (3.),  time  above  libelled,  and  immediaielj  after  the 
assault  with  intent  to  ravish  her  last  above  libelled,  the  said 
Margaret  Lindsay  Cunningham  having,  at  the  place  last  above 
libelled,  risen  from  the  ground,  and  endeavoui*ed  to  escape  from  you 
the  said  Patrick  Slaven,  John  Williams,  and  Matthew  Traill,  or  one 
or  more  of  you,  by  running  in  the  direction  of  the  Salisbuiy  Graigs 
after  mentioned,  you  the  said   Patrick  Slaven,  John  Williams,  and 
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Matthew  Traill  did,  then  and  there,  all  and  each,  or  one  or  more  of     1885. 
you,  follow  after  and  pursue  the  said  Margaret  Lindsay  Cunningham      ^'^'91 
to  or  near  to  the  edge  or  brow  of  the  rocks  or  craigs  commonly      Patrick 
called  or  known  as  the  Salisbury  Craigs,  situated  in  the  Queen's  and  Others. 
Park  aforesaid,  and  the  said  Margaret  Lindsay  Cunningham  did,  g.  j^^^ 
while  endeavouring  to  escape  from  the  pursuit  of  you  the  said     Nov.  17. 
Patrick  Slaven,  John  Williams,  and  Matthew  Traill,  or  of  one  or     Assault, 
more  of  you,  fedl  over  the  edge  or  brow  of  the  said  rocks  or  craigs  ^Jt^^^^ 
commonly  called  or  known  as  the  Salisbury  Craigs,  on  to  the  ground 
at  or  near  the  road  or  path  in  the  said  Queen's  Park  commonly 
called  or  known  as  the  Radical  Koad,  running  under  the  brow  of 
the  said  Salisbury  Craigs,  at  a  part  of  said  Radical  Road  200  yards 
or  thereby  irom  the  northern  termination  thereof,  a  depth  of  1 40 
feet  or  thereby,  by  all  which,  or  part  thereof,  the  said  Margaret 
Lindsay  Cunningham  had  her  skull  and  pelvis  fractured,  and  received 
mortal  injuries,  whereof  she  immediately  or  soon  thereafter  died, 
and  was  thus  culpably  bereaved  of  life  by  you  the  said  Patrick 
Slaven,  John  Williams,  and  Matthew  TraiU,  or  by  one  or  more  of 
you  :  And  you  the  said  Patrick  Slaven,  John  Williams,  and  Matthew 
Traill  having  been  apprehended,  &c. 

Mac  Watt,  for  the  panel,  objected  to  the  relevancy  of 
the  third  charge,  in  respect  Jirst,  that  the  words  '  follow 
after  and  pursue '  did  not  of  themselves  imply  a  criminal 
act. — There  might  be  a  lawful  following  after  and  pur- 
suing. That  being  so,  the  indictment  should  have  stated 
either  that  the  panels  '  wickedly  and  feloniously '  pur- 
sued, or  that  the  pursuit  was  with  some  criminal  motive. 
The  motive  was  left  to  be  inferred.  Second.  The  fall 
over  Salisbury  Craigs  was  not  stated  to  be  the  immediate 
consequence  of  the  pursuit,  nor  was  that  the  necessary 
inference  from  the  facts  libelled.  If  the  pursuit  was  not 
the  immediate  and  proximate  cause  of  the  faU,  and 
it  was  not  so  stated,  then  there  was  no  relevant  charge. 
It  wad  not  even  said  that  the  pursuit  was  continuous. 

Lord  Young. — I  think  it  unnecessary  to  call  for  any 
reply  to  this  objection.  I  am  quite  satisfied  with  the 
relevancy  of  the  charge.  It  is  simply  and  in  substance 
this,  that  these  three  men  had  assaulted  the  woman  in  a 
lonely  place  in  the  way  described,  and  she  having  man- 
aged to  escape  so  far  from  them,  they  pursued  and  tried 
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1885.     to  overtake  her,  and  that  while  thus  endeavouring  to 

NoToi.     escape,  and  they  trying  to  overtake  her,  she  fell  over  the 

^^^n     precipice  and  was  killed.     If  these  statements  are  all 

^^  ^^^"'  proved,  I  should  not  think  it  clear  that  the  evidence  did 

^ov?!?!^'  ^^t  amount  to  murder,  but  I  am  quite  clear  it  would 

j^ggg^^^     amount  to  culpable  homicide ;    because,  if  the  woman 

a^?H^*'  ^^*  ^^^  death  in  endeavouring  to  escape  from  the  assault 

of  these  men,  then  her  death  was  the  consequence  of 

their  unlawful  and  violent  conduct  towards  her. 

The  objection  having  been  repelled,  and  the  libel 
found  to  be  relevant,  the  panels  pleaded  not  guilty,  and 
the  trial  proceeded. 

The  Jury  unanimously  found  the  panels  guilty  as 
libelled,  and  they  were  each  sentenced  to  seven  years' 
penal  servitude. 


Present, 

Lord  Craighill. 

Her  Majesty's  Advocate — Soh-Gen,  (Eohertson)  and  Blair,  A-D, 

AGAINST 

Henry  Watson — Chisholm. 

Statute  48  and  49  Vic,  c.   69,  secs.  5  and  9  (Criminal  Law 
Amendment   Act,    1885) — Unlawful   Knowledge  op  a  girl 

UNDER  SIXTEEN CONVICTION  UNDER  STATUTE   NOT    SET   FORTH    IN 

Indictment. — Held  that  the  words,  'unlawfully  and  carnally 
knows/  in  the  5th  section  of  the  Criminal  Law  Amendment  Act, 
are  equivalent  to,  has  illicit  intercourse  with,  and  therefore  that 
knowledge  of  a  girl  above  thirteen  and  under  sixteen  years  of  age, 
by  anyone  who  is  not  her  husband,  is  unlawful  carnal  knowledge 
of  her  in  the  sense  of  said  section. 
92.  Held  that  a  Jury  may,  by  virtue  of  the  provisions  of  the  9th  section 
w^^  of  the  Criminal  Law  Amendment  Act,  1885,  convict  a  panel  of 

an  offence  under  the  5th  section  of  that  statute,  notwithstanding 


nM*  ifi    *       that  the  indictment  does  not  set  forth  that  statute. 


vict*^*!^  Henry  Watson,  from  the  prison  of  Linlithgow,  was 
^^if  Law  iiidicted  and  accused  of  the  crime  of  '  rape,  as  also  assault, 
^™i886^°*'  especially  when  committed,  with  intent  to  ravish.'    There 
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was  no  reference  made  in  the  indictment  to  the  Criminal  1^85. 

Law  Amendment  Act,  1885.     The  minor  contained  two  No.  92. 

charges  of  rape,  with  an  alternative  to  each  charge  of  Watson. 


assault  with  intent  to  ravish,  in  which  it  was  set  forth  High  Court, 

that  the  panel  did  '  attack  and  assault  Helen  Gibson,  a '— 

girl  then  between  fourteen  and  fifteen  years  of  age  or  vict.,c.69, 
thereby,  or  otherwise  under  the  age  of  sixteen  years.'  SSmi  Law 
The  Solicitor-General,  in  addressing  the  Jury,  asked  ISsb.  ' 
a  verdict  of  the  crimes  charged,  but  that  if  they  came 
to  be  of  opinion  that  the  rape  or  assault  as  libelled 
had  not  been  proved  to  their  satisfaction,  he  asked 
that  they  should  then  and  in  that  event  return  a 
verdict  against  the  panel  of  being  guilty  of  a  misde- 
meanour under  section  5  of  the  Criminal  Law  Amend- 
ment Act  1885  (48  and  49  Vict.,  c.  69).  The  expression, 
'  unlawfully  and  carnally  knows,'  in  that  section  meant, 
it  was  contended,  connexion  had  by  any  one  not  the 
husband  of  the  girl — in  other  words,  illicit  connexion  ; 
and  although  the  statute  was  not  referred  to  or  set  forth 
in  the  indictment,  it  having  been  set  forth  that  the  girl 
was  under  the  age  of  sixteen,  that  was  sufficient  notice 
to  the  accused ;  and  the  enactment  in  section  9  of  the 
Act  clearly  contemplated  that  on  failure  to  obtain  a 
verdict  of  rape  or  assault,  the  Jury,  while  they  found  the 
panel  not  guilty  of  those  crimes,  might  proceed  to  find 
him  guilty  of  an  offence  under  section  5  of  the  Act. 
[Keads  section  9  of  48  and  49  Vict.,  c.  69.]  ^ 


^  Statute  48  and  49  Vic,  cap.  69  (Criminal  Law  Amendment 
Act,  1885). 

Section  5. — '  Any  person  who  (1)  unlawfully  and  carnally  knows, 
or  attempts  to  have  unlawful  carnal  knowledge,  of  any  girl  being  of 
or  above  the  age  of  thirteen  years  and  under  the  age  of  sixteen 
years,  .  .  .  shall  be  guilty  of  a  misdemeanour,  and  being  convicted 
thereof,  shall  be  liable  at  the  discretion  of  the  Court  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

*  Provided  that  it  shall  be  a  sufficient  defence  to  any  charge  under 
sub-section  1  of  this  section,  if  it  shall  be  made  to  appear  to  the 
Court  or  Jury  before  whom  the  charge  shall  be  brought  that  the 


■^.*.' 
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1886.         Chisholm,  for  the  panel,  on  the  points  raised,  con- 

NoToa.     tended. — That  unlawful  carnal  knowledge  in  section  5  of 

wato^     the  Act  must  mean  something  more  than  was  contended 

High  Court,  for  on  behalf  of  the  Crown.     It  could  not  be  said,  for 

1—  instance,  that  the  section  was  intended  to  extend  to  the 

vidi.^^f  case  of  an  adulterer,  whose  paramour  happened  to  be  a 
oSaL  iLw  married  woman  of  fifteen.     Further,  it  was  the  duty  of 
Ameai  Act,  ^j^^  prosccutor,  it  was  submitted,  to  libel  the  statute  in  the 
major  proposition,  as  being  a  statute  of  recent  date,  and 
altering  the  common  law.     It  was  not  sufficient  merely  to 
set  forth  that  the  girl  was  of  the  age  specified  in  the  statute. 
Such  a  mode  of  libelling  was  not  warranted  by  our 
criminal  practice  (Hume  ii.,  p.  166  ;  Alison  ii.,  p.  228), 
and  there  is  nothing  in  the  Criminal  Law  Amendment 
Act,  or  especially  in  section  9  thereof,  to  derogate  firom 
our  law.     The  procedure,  without  previous  announce- 
ment, was  unfair  to  the  panel.     If  he  had  had  notice 
given  him,  he  might  have  led  evidence  to  show  that  he 
feU  within  the  exception  annexed  to  the  5th  section,  viz., 
that  he  had  reasonable  cause  to  believe  that  the  girl  was 
of  or  above  the  'age  of  sixteen,  and  might  also  have 
adduced  himself  as  a  witness  under  the  20th  section  of 
the  statute.    He  therefore  asked  that  the  Jury  be  directed 
that  it  was  incompetent  for  them  to  return  a  verdict 
under  section  5  of  the  statute. 


person  so  charged  had  reasonable  cause  to  believe  that  the  girl  was 
of  or  above  the  age  of  sixteen  years.* 

Section  9. — *  If  upon  the  trial  of  any  indictment  for  rape,  or  any 
offence  made  felony  by  section  5  of  this  Act,  the  Jury  shall  be 
satisfied  that  the  defendant  is  guilty  of  an  offence  under  section  3, 
4,  or  5  of  this  Act,  or  of  an  indecent  assault,  but  are  not  satisfied 
that  the  defendant  is  guilty  of  the  felony  charged  in  such  indict- 
ment, or  of  an  attempt  to  commit  the  same,  then,  and  in  any  such 
case,  the  Jury  may  acquit  the  defendant  of  such  felony,  and  find 
him  guilty  of  such  offence  as  aforesaid,  or  of  an  indecent  assault, 
and  thereupon  such  defendant  shall  be  liable  to  be  punished  in  the 
same  manner  as  if  he  had  been  convicted  upon  an  indictment  for 
such  offence  as  aforesaid,  or  for  the  misdemeanour  of  indecent 
assault.' 
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Lord  Craiohill  charged  the  Jury  (after  recounting     1885. 
the  evidence  as  to  the  facts). — These  are  all  the  observa-     nom. 
tions  which  for  your  guidance  and  direction  I  think  it    wataon 
necessary  to  oflFer  to  you  on  the  charges  in  this  indictment  High  Court, 
You  will  give  these  charges,  the  evidence  adduced,  and 


all  that  has  been  said  by  Counsel,  your  most  serious  con-  vic,  c  69 
sideration;  and  having  deliberated,  you  will  make  up  your  SSif  uw 
mind&     Should  you  come  to  think  that  the  prisoner  is  '^"'^iwbw^*^ 
guilty  of  rape,  you  will  so  find ;  if  of  the  alternative  of 
assault  with  intent  to  ravish,  you  will  so  find. 

But  if  with  regard  to  both  charges  you  are  dissatisfied 
with  the  evidence,  the  prisoner  cannot  be  convicted  on 
either,  but  must  be  acquitted  of  both.  In  this  last  case, 
however,  the  Counsel  for  the  prosecution  has  submitted 
as  matter  of  law,  on  which  of  course  you  will  follow  my 
guidance,  that  another  charge,  one  created  by  the 
Criminal  Law  Amendment  Act  of  1885  (48  and  49  Vic, 
cap.  69),  passed  so  recently  as  the  11th  of  August  last, 
will,  in  conformity  to  the  9th  section  of  that  statute,  be 
laid  before  you,  to  be  taken  up  by  you  in  the  light  of  the 
evidence  that  has  been  led,  and  a  verdict  upon  it 
returned  just  as  if  this  offence,  like  the  charges  which  I 
have  already  referred  to,  had  been  set  forth  in  so  many 
words  in  the  indictment  This  may  be  thought  by  many 
on  its  first  announcement  to  be  a  startling  proposal. 
For  to  try  a  man  upon  a  charge  not  in  the  indictment 
upon  which  he  has  been  asked  to  plead,  and  upon  which 
his  case  has  been  sent  to  a  Jury,  undoubtedly  seems  at 
variance  with  the  rules  by  which  hitherto  the  claim  of  a 
prisoner  to  a  fair  trial  has  been  protected.  The  nearest 
approach  to  such  a  thing,  and  that  stops  a  far  way  off",  is 
our  practice  in  a  trial  of  murder.  There,  though  the  lesser 
crime  of  culpable  homicide  is  not  mentioned,  and  there  is 
not  a  single  word  in  the  indictment  which  suggests  that 
there  is  to  be  a  trial  of  anything  but  murder,  it  is,  and  long 
has  been,  an  alternative  covered  by  the  greater  charge  of 
murder.  But  this  is  the  solitary  exception,  if  it  be  an  excep- 
tion, and  few,  I  suppose,  would  regret  were  it  so  to  remain. 
VOL  §.  2z 
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1885.  What  is  said,  however,  on  the  part  of  the  prosecution 
Na  92.  is,  that  by  sec.  9  of  the  Criminal  Law  Amendment  Act 
watoML     of  1885,  any  of  the  offences  there  referred  to  may  or 


HighCoart,  indeed  must  be  taken  up  on  a  trial  for  rape  or  assault 

with  intent  to  ravish,  should  the  Jury  be  dissatisfied 

Vic,  c  60,  with  the  evidence  as  warrant  for   a  conviction  upon 
S^  Law  either,  in  the  same  way  as  it  would  have  been  had  such 
1886.  ^  statutory  offence  been  libelled  as  a  minor  alternative  in 
the  ordinary  way. 

This  view,  however,  naturally  and  most  ably  was  con- 
tested by  the  Counsel  for  the  prisoner,  on  the  ground  of 
surprise,  and  on  the  still  stronger  ground   of  alleged 
hardship.     Well,  as  to  the  former,  the  surprise  felt  hj 
those  who  had  read  the  indictment,  and  particularly  the 
words  in  which  Helen  Simpson's  age  is  specifi.ed,  viz.,  'a 
girl  then  between  fourteen  or  fifteen  years  of  age,  or 
thereby,  or  otherwise  under  the  age  of  sixteen  years,'  and 
who  had  read  with  any  attention  the  ninth  and  fiM 
clauses  of  this  Act  of  Parliament,  could  not  be  vciy 
great ;  for  something  like  what  has  been  proposed,  if  not 
the  very  thing  itself,  might  have  been  suspected  to  be 
within  the  meaning  and  purpose  of  the  provisions  of  the 
statute  which  the  prosecution  has  invoked.     But  while 
this  is  true,  undoubtedly  the  proposal  is  a  novelty,  and 
but  for  recent  legislation  could  not  have  been  anticipated. 
The  allegation  of  hardship  is  a  more  serious  considera- 
tion,  but  on  this  occasion  there  seems  to  be  little  canse 
for  apprehension  on  that  scora    The  only  point  on  which 
conceivably  it  might  have  been  necessary  to  make  special 
preparation  for  the  defence  was  the  age  of  Simpson,  the 
female  mentioned  in  the   indictment.     Was  she  over 
thirteen  and  less  than  sixteen  years  of  age  ?     But  the 
prisoner  in  his  declaration  says  he  knew  her  age,  which 
was  between  fourteen  and  fifteen ;  and,  that  being  the 
fact,  there  could  be  nothing  for  which  on  this  part  of  the 
case  there  could  be  any  necessity  for  special  preparation. 
Again,  it  was  said  that  by  sec.  20,  the  prisoner  is  made  a 
competent  witness,  and  had  his  Counsel  known  earlier  he 
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might  have  put  his  client  into  the  box  ;  but  may  he  not     1886. 
yet  be  examined  should  that  be  desired  by  the  prisoner  1     NoTSk 
The  contrary  is  merely  an  assumption,  and  if  at  any    watSS. 
time  in  the  course  of  the  trial,  after  it  is  known  that  a  High  Court, 
statutory  charge  is  to  be  submitted  to  the  Jury,  the    ^^^^ 
prisoner  shall  come  forward   as  a  witness  upon  that^via,^V* 
charge,  after  the  case  for  the  prosecution  has  been  closed,  ^^  tkw 
the  ruling  which  I  am  about  to  give  will  be  given  with-  -^°»^^ 
out  prejudice  to  his  right  to  be  examined. 

The  question  then  is.  Am  I  to  direct  you  to  take  up 
and  give  your  verdict  on  the  charge  which  is  the  subject 
of  sub-section  1  of  section  5  of  the  Act  in  the  event  of 
your  not  being  satisfied  that  the  prisoner  is  guilty  of  the 
offences  specified  in  the  indictment.  This  has  been  to  me 
a  matter  of  much  anxiety,  more  especially  as  the  present 
is  the  first  occasion  on  which  the  9th  clause  has  been 
presented  for  judicial  determination.  But  the  conclusion 
which  I  have  come  to  is,  that  I  must  follow  the  course 
that  has  been  pointed  out  by  the  Solicitor-General.  This 
clause  is  in  the  following  terms — [reads  clause].  As  a 
whole  it  seems  to  me  to  be  unambiguous,  and  the  con- 
cluding words,  which  say  that  the  prisoner  ^  shall  be 
punished  in  the  same  manner  as  if  he  had  been  convicted 
on  indictment  for  such  offence  as  aforesaid,  or  of  the 
misdemeanour  or  indecent  assault/  are  such  as  to  my 
mind  preclude  the  opposite  construction. 

You  will  therefore,  if  you  are  not  satisfied  that  the 
prisoner  is  guilty  of  rape  or  of  assault  with  intent  as 
libelled,  take  up  and  give  a  verdict  on  the  question 
whether  he  is  guilty  of  the  statutory  offence  created  by 
subsection  1  of  section  5  of  the  Criminal  Law  Amend- 
ment Act,  1885,  which  enacts  that  'any  person  who 
unlawfully  and  carnally  knows  or  attempts  to  have 
carnal  knowledge  of  any  girl,  being  of  or  above  the  age 
of  thirteen  years  or  under  the  age  of  sixteen  years, 
shall  be  guilty  of  a  misdemeanour.'  What  does  this 
mean?  you  will  naturally — indeed  necessarily — ask. 
The  answer  you  will  take  from  me  as  the  Judge  upon 
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1886.     this  trial.     The  diflficulty  arises  from  the  use  of  the 

No^     word  '  unlawful/  of  which  the  statute  gives  no  defini- 

WatocA.    tion.     What  one  would  at  first  infer  is  that  unlawful 

High  Court,  camal  knowledge — knowledge  of  a  female  between  the 

ages  here  specified — is  camal  knowledge  against  the  vnUl 

^vit  *c.  V^  of  the  woman.     But  what  is  said  by  the  prosecutor  to  be 
SSi  Lai  the  true  interpretation  ignores  consent  altogether.    There 
'^"1886.^"*'  cannot  be  a  rape  if  there  be  consent ;  there  may,  how- 
ever, as  the  prosecutor  contends,  be  an  offence  under  the 
portion  of  the  Act  referred  to,  even  where  consent  has 
been  given.     This  I  feel  to  be  a  strange  and  anomalous 
conclusion,  for  hitherto  in  Scotland  a  female  over  twelve 
-  years  of  age  has  been  mistress  of  her  person ;  but  never- 
theless such  is  my  reading  of  the  clause,  and,  so  far  as  I 
can  see,  it  is  the  only  one  which,  having  in  view  all  the 
provisiofns  in  which  the  word  *  unlawful'  occurs,  can 
reasonably  be  adopted.     Whether  this  innovation  be  an 
improvement  many  probably  may  be  disposed  to  doubt; 
but  we  must  take  things  as  they  are.     The  Act  is  said 
to  have  been  passed  in  a  panic ;  but  be  this  as  it  may, 
legislation  passed   in  a  panic   is   still   legislation,  and 
Judges  and  Juries  alike  must  aid  in  its  administratioii. 
You  therefore  will  understand,  taking  the  law  on  the 
subject   from   me,    that   unlawful  camal  knowledge  is 
neither  more  nor  less — where  the  woman  is  over  thirteen 
and  under  sixteen  years  of  age — than  camal  knowledge 
by  one   who   is   not   her  husband.     That  is   unlawful 
camal  knowledge  within  the  meaning  of  the  Act ;  and 
this  is  the  interpretation  on  which  you  will  proceed 
should  it  be  necessary  for  you  to  take  this  matter  into 
consideration.     My  duty  as  I  view  the  case  has  now 
been  done.     You  are  about  to  enter  on  yours.     Should 
you  think  that  rape  or  assault  with  intent  is  established, 
you  will  return  your  verdict  to  that  effect,  and  need 
consider  nothing  further ;  but  if  you  are  not  satisfied  that 
the  prisoner  is  guilty  of  one  of  those,  then  you  will  con- 
sider whether  on  the  evidence  the  charge  of  unlawful 
carnal  knowledge,  as  these  words  have  been  explained 
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by  me,  has  been  proved.  If  in  your  opinion  it  is  proved, 
say  so ;  if  not,  or  if  you  doubt  whether  it  is,  you  will 
acquit  the  prisoner. 

The  Jury  found  the  panel  guilty  of  rape  as  libelled, 
and  he  was  sentenced  to  ten  years'  penal  servitude. 


Present, 

The  Lord  Justice-Olcrk. 

Lords  Touno  and  Craiohill. 

Francis  Hekrettt,  Appellant — Brand. 

AGAINST 

James  Neil  Hart,  Respondent — Gloag  and  Wallace. 

Statute  16  and  17  Vic,  c.  119  (The  Betting  Act,  1853).  SEa  3 
— Statute  37  Via,  c.  15  (The  Betting  Act,  1874)— Betting 
IN  House,  Office,  Room,  or  other  place — Liabilitt  of  the 
Owner  of  the  Grounds. — Section  3  of  The  Betting  Act,  1853, 
extended  to  Scotland  by  The  Betting  Act,  1874,  enacts  that 
*  any  person  who,  being  the  owner  or  occupier  of  any  house,  office 
or  room,  or  other  place,  shall  knowingly  and  wilfully  permit  the 
same  to  be  opened,  kept,  or  used  by  any  other  person '  for  the 
purpose  of  betting,  shall  be  liable  in  certain  penalties. 

The  appellant  was  the  proprietor  of  the  Shawfield  Recreation 
Grounds,  twenty  acres  in  extent,  which  were  used  for  racing,  and 
large  numbers  of  the  public  were  accustomed  to  go  there,  and 
among  them  a  betting  man  (M'Gibbon),  with  whom  numbers  of 
the  public  made  bets,  and  with  the  knowledge  of  the  proprietor. 
A  complaint  was  raised  against  the  lattei*,  charging  him  with  an 
offence  against  sec.  3  of  The  Betting  Act,  1853,  in  respect  the 
Recreation  Grounds  was  a  '  place '  in  the  sense  of  the  statute,  of 
which  he  was  the  owner,  and  in  which  he  allowed  persons  to  bet. 
Held,  diasenting  Lord  Craighill,  (1)  that  the  grounds  were  not  a 
'  house,  office,  room,  or  other  place '  within  the  meaning  of  the 
Act ;  and  (2)  even  if  the  grounds  were  such  a  place,  the  proprie- 
tor was  not  liable  under  the  Act  as  having  permitted  betting, 
notwithstanding  that  he  saw  betting  being  carried  on  by  a  pro- 
feflsional  bookmaker  who  had  come  in  along  with  the  rest  of  the 
public,  and  did  not  take  means  to  stop  it. 


1885. 

No.  92. 

Henry 

Watsen. 

High  Court, 
Deo.  16. 

Stat.  48  k  49 
Via,  c  89, 
■ees.  6&  9. 
Crimn.  Law 

Amend.  Act, 
1885. 


Na98. 
Henrettj 

V. 

Hart 


This  was  an  appeal  from  the  Sheriflf  Court  at  Glasgow, 
upon  a  Case  stated   under  the   Summary  Prosecution  ^^J^^JJ^ 
Appeals  Act,  at  the  instance  of  Fhancis   Henretty, 


Appeal. 
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1885.     tenant  and  occupant  of  the  enclosed  grounds  known  as 

Nols.     Shawfield  Recreation  Grounds,  in  the  parish  of  Govan 

^^       and  county  of  Lanark,  against  a  conviction  and  sentence 

pronounced  in  said  Court  (D.  D.  Balfour,  SheriflF-Sub- 

ueo.  17.  stitute)  at  the  instance  of  the  respondent  as  Procurator- 
AppeaL  fiscal,  convicting  the  appellant  under  the  3rd  section  of 
The  Betting  Act,  1853  (16  and  17  Vic,  c.  119),  of  hav- 
ing knowingly  and  wilMly  permitted  said  grounds  to  be 
used  for  the  betting  libelled  in  a  complaint  under  The 
Summary  Jurisdiction  (Scotland)  Acts,  1864  and  1881, 
which  set  jforth — 

That  Henretty  liad  '  been  guilty  of  an  offence  witkin  the  meaning 
of  The  Betting  Act,  1853,  as  extended  to  Scotland  by  Tlie  Betting 
Act,  1874,  particularly  section  3  of  said  fiist-mentioned  Act^  in  so 
far  as,  it  being  provided  by  section  1  of  said  first-mentioned  Act  as 
follows,  viz. — **  No  AouM,  ^ffUe^  roonk,  or  other  place  shall  be  opmed, 
kepif  or  used  for  the  purpose  of  the  owner,  oeoapier,  or  keeper  thereof 
or  any  person  using  the  same,  or  any  person  procured  or  employed 
by,  or  acting  for  or  on  behalf  of  such  owner,  occupier,  or  keeper,  or 
person  using  the  same,  or  «f  any  person  having  the  care  or  manage- 
ment, or  in  any  manner  conducting  the  business  thereof  betting 
with  persons  resorting  thereto,  or  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  «r  on  behalf  of  such  owner,  ooca- 
pier,  keeper,  or  person  as  aforesaid,  as  or  for  the  consideration  for 
any  assurance,  undertaking,  promise,  or  agreement,  express  or  im- 
plied, to  pay  or  give  thereafter  any  money  or  valuable  thing  on  any 
event  or  contingency  of,  or  nelating  to  any  horse  race,  or  other  race, 
fight,  game,  sport,  or  exercise,  or  as  or  for  the  consideration  for 
securing  the  paying  or  giving,  by  some  <other  person,  of  any  monej 
or  valuable  thing  on  any  such  event  or  contingency  as  aforesaid ; 
and  every  house,  office,  room,  or  •other  place,  opened,  kept,  or  used 
for  the  purposes  aforesaid,  or  any  of  them,  is  hereby  declared  to  be 
a  common  nuisance,  and  contrary  to  law ;  '*  and,  by  section  3  of  said 
first-mentioned  Act,  it  is  pnmded  as  follows,  viz. — "  Any  person 
who,  being  the  owner  or  occupier  of  any  haua&y  office^  room,  or  other 
placey  or  a  person  using  the  same,  ehall  open,  keep,  or  use  the  same 
for  the  purposes  hereiu-before  mentioned,  or  either  of  them,  and  any 
person  who,  being  the  owner  or  oecupier  of  any  house,  room,  office, 
or  other  place,  shall  knowingly  and  wilfully  permit  the  same  to  be 
opened,  kept,  or  used  by  any  other  person  for  the  purposes  aforesaid, 
or  either  of  them,  and  any  person  having  the  care  or  management  of 
or  in  any  manner  assisting  in  conducting  the  business  of  any  house, 
office,  room,  or  place  opened,  kept,  or  used  for  the  purposes  afors- 
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said,  or  either  of  them,  shall,  on  summaiy  conviction  thereof,  before      1885. 
anj  two  Justices  of  the  Peace,  be  liable  to  forfeit  and  pay  such      v^'a^ 
penalty,  not  exceeding  £100,  as  shall  be  adjudged  by  such  Justices,    Henret^ 
and  may  be  further  adjudged  by  such  Justices  to  pay  such  costs      Hart 
attending  such  conviction  as  to  the  said  Justices  shall  seem  reason- ^^.^-T 
able  ;  and  on  the  non-payment  of  such  penalty  and  costs,  or,  in  the    Dec  17. 
first  instance,  if  to  the  said  Justices  it  shall  seem  fit,  may  be  com-     AppoaL 
mitted  to  the  common  gaol  or  house  of  correction,  with  or  without 
hard  labour,  for  any  time  not  exceeding  six  calendar  months : " 
And  the  said  Francis  Henretty  being,  on  or  about  9th  April  1885, 
the  occupier  of  the  enclosed  grounds  called  or  known  as  Shawfield 
Recreation  Graunds,  situated  in  the  parish  of  €k>van  and  county  of 
Lanark,  and  being  a  place  within  the  meaning  of  the  said  first-men- 
tioned Act^  did,  on  or  about  said  9th  April  1885,  knowingly  and  wil- 
fully permit  said  groimds  to  be  used  by  Thomas  M'Gibbon,  otherwise 
Gibbons,  dealer,  now  or  lately  residing  in  or  near  Bridg^ate,  Glas- 
gow, for  the  purpose  of  there  betting  with  persons  resorting  thereto, 
and   more   particularly   by  then   and   there   knowingly   and  wil- 
fully permitting  the  said  Thomas  M'Gibbon,  otherwise  Gibbons, 
to  stand  on  a  hand-cart  and  bet  with  the  following  persons,  or  one 
or  more  of  them,  as  follows,  viz. : — [There  was  here  set  forth  the 
particulars  of  three  separate  bets,  taken  by  three  persons  designed 
with  the  said  Thomas  M'Gibbon.]     Whereby  the  said  Francis  Hen- 
retty is  liable,  on  summary  conviction,  to  forfeit  and  pay  such 
penalty,  not  exceeding  £100,  as  shall  be  adjudged  by  your  lordship, 
and  may  be  further  adjudged  by  your  lordship  to  pay  such  costs 
attending  such  conviction  as  to  your  lordship  shall  seem  reasonable, 
and,  on  the  non-payment  of  such  penalty  or  costs,  or  in  the  first 
instance,  if  to  your  lordship  it  shall  seem  fit,  may  be  committed  to 
the  common  gaol  or  house  of  correction,  with  or  without  hard  labour, 
for  any  time  not  exceeding  six  calendar  months. 

In  the  Case,  on  appeal,  after  narrating  the  complaint, 
and  that  he  had  authorised  the  same  to  be  amended,  the 
SheriflF  stated : — 

I  repelled  an  objection,  taken  on  behalf  of  the  appellant^  that  the 
locu$  libelled  on  in  the  complaint  was  not  a  '  place '  within  the 
meaning  of  the  statute  founded  on. 

The  appellant  having  pleaded  not  guilty,  proof  was  led,  and  the 
following  facts  were  established  in  evidence : — 

1st  That  the  appellant  and  a  man  named  Adam  Kilpatrick 
were  the  sub-tenants  and  occupants  of  the  grounds  in  question,  ex- 
tending to  between  twenty  and  twenty-one  acres,  and  fenced  all 
round.  During  the  month  of  April  last  the  appellant  had  the  sole 
management  of  these  grounds. 
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1885.  2n(L  That  on  the  day  libelled,  viz.,  9th  April  1885,  a  meeting 

^    ^       for  horse-racing  was  held  withisi  the  said  grounds,  and  the  races 

Henretty.    began  at  about  2  P.M.     In  the  course  of  the  day  a  great  number  of 

Hart       people  were  present,  the  numbers  being  variously  estimated  by  the 

HiffhCmutT  "^*^®^®®8  at  from  5,000  to  20,000.     The  public  were  admitted  on 

iSeo.  17.      payment  of  sixpence. 

Appeal  ^^  That  &t  a  previous  race-meeting,  or  race-meettngs,  in  the 

said  grounds,  while  the  appellant  was  occupier,  betting  had  been 
carried  on,  and  on  the  day  in  question  there  weace  at  least  between 
twenty  and  thirty  bookmakers  or  professional  betting  men  known 
to  the  police  within  the  said  grounds.  Some  of  these  men  stood 
betting  on  stook  and  boxes,  while  others  remained  on  the  grocmd. 

4th.  That  the  following  was  the  mode  in  which  the  betting  re- 
ferred to  was  carried  on  : — Each  member  of  the  public,  as  he  made 
a  bet  with  a  bookmaker,  deposited  the  money  representing  the 
amount  of  his  bet,  and  received  therefor  a  ticket  having  the  book- 
maker s  name  upon  it.  After  the  race  had  been  run,  the  person 
betting,  if  he  had  backed  the  winning  horse,  had  his  deposit  returned 
to  him  together  with  the  amount  of  the  odds  which  the  bookmaker 
had  laid. 

5th.  That  on  the  day  in  question,  while  the  racing  was  going 
on,  and  before  the  running  for  the  '  Shawfield  Stakes,'  a  number  of 
people  succeeded  in  getting  into  the  grounds  without  payment  bj 
breaking  through  and  climbing  over  the  fences  at  one  or  two  places, 
and  there  was  some  evidence  to  the  effect  that  one  or  two  races 
were  delayed  a  little  in  consequence  of  the  disturbance  and  over- 
crowding thereby  caused.  But  otherwise  the  proceedings  at  the 
meeting  went  on  to  their  natural  termination,  all  the  races  on  the 
printed  programme,  ^except  the  race  called  the  '  Consolation  Stakes,* 
having  been  run,  besides  one  or  two  *  trotting  heats '  not  on  the 
programme. 

6th.  That  Thomas  Gibbons  entered  into  the  three  bets  libelled, 
in  the  manner  libelled^  and  gave  to  each  of  the  three  individuals 
named  a  ticket  on  which  was  marked  the  money  paid  on  deposit 
Each  of  these  tickets  bore  the  name  *  T.  Gibbons.'  Two  of  these 
tickets  were  produced. 

7  th.  That  the  appellsmt  was  on  the  «aid  grounds  during  the  time 
libelled.  He  could  not  fail  to  see  the  betting  going  on,  and  though 
there  was  no  evidence  to  show  that  he  saw  any  particular  bets  made 
by  Gibbons,  he  was  proved  to  have  been  within  ten  yards  of  the 
latter  at  the  time  he  was  making  bets  on  the  said  'Shawfield 
Stakes.'  It  did  not  appear  from  the  evidence  that  the  appellant 
and  Gibbons  had  spoken  to  each  other  at  any  time  in-  the  course  of 
the  day,  and  there  was  no  evidence  to  show  that  the  appellant  saw 
Gibbons,  when  betting,  receiving  cash,  but  it  was  clear  that  the 
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appellant  must  have  known  that  Gibbons  was  making  bets,  as  he  1885. 

(Gibbons)  was  standing  on  the  hand-cart,  and  raised  above  the  jjf^^^ 

crowd,  and  was  inducing  persons  to  bet  with  him  by  calling  out  the  Henrettj 

odds  at  the  time  the  appellant  was  within  ten  yards  of  him  as  above  Hart 

mentioned.  Hi^Oourt, 

8th.  That  the  appellant  had  xi\xm  all  his  race  cards  a  prohibi-  Dm.  17. 


tion  against  betting,  and  that  posters  were  put  up  at  the  gateways  ^  Appeal 
and  in  the  grounds  containing  a  similar  prohibition.  There  was 
also  some  evidence  to  the  effect  that  early  in  the  forenoon  be  gave 
instructions  to  some  of  his  servants  to  warn  bookmakers  against 
betting  on  stools  or  boxes,  and  that  some  bookmakers  were  warned 
accordingly;  but  these  instructions  and  warnings  were  directed 
mainly,  if  not  altogether,  against  certain  English  bookmakers,  and 
otherwise  he  made  no  effort  to  interfere  with  ihe  betting.  Further, 
it  was  proved  that,  shortly  after  the  race  for  the  Shawfield  Stakes  had 
been  run,  the  appellant  was  spoken  to  on  the  subject  of  betting  by 
the  police  inspectors,  and  they  offered,  if  he  would  give  them  per- 
mission, to  turn  the  bookmakers  off  the  grounds,  bat  he  declined 
their  offer,  stating  in  effect  that  they  might  make  a  test  case  of  it 
if  they  pleased. 

9t]L  That  the  hand-cart  or  hand-barrow  in  question  was  not  the 
property  of  the  said  Thomas  Gibbons,  or  of  the  appellant,  and  the 
evidence  was  conflicting  as  to  whether  Gibbons  had  paid  anything 
for  its  use ;  but  he  was  in  occupation  of  it  during  the  time  the 
racing  went  on,  in  the  sense  that  he  made  and  paid  his  bets  upon  it. 
There  was,  however,  evidence  that  the  said  cart  or  hand-barrow  was 
alao  occasionally  used  during  the  races,  and  while  betting  was  not 
going  on,  by  other  persons — perhaps  as  many  as  six  or  eight  at  a 
time— who  got  up  on  it  in  order  the  better  to  command  a  view  of 
the  grounds. 

10th.  That  some  correspondence  between  the  police  and  the 
appellant's  agent  previous  to  the  day  in  question  was  produced  and 
founded  on  by  the  appellant,  with  the  view  of  showing  that  the 
appellant  had,  previous  to  the  meeting,  craved  aid  of  the  police  in 
the  preservation  of  order  and  due  control  of  the  grounds,  but  the 
police  did  not  see  their  way  to  interfere  with  private  grounds, 
farther  than  to  send  a  certain  number  of  police  into  the  grounds  to 
detect  cases  of  betting,  and  a  further  number  to  protect  the  public 
roads  and  adjoining  properties.  The  appellant  had  a  number  of 
commissionaires  present,  in  addition  to  his  own  servants,  to  assist 
bim  in  maintaining  order,  but  they  had  no  instructions  to  interfere 
with  the  bookmakers. 

On  the  whole  evidence,  I  found  it  proved  that  the  appellant 
knowingly  and  wilfully  permitted  the  grounds  in  question  to  be 
iiaed  for  the  betting  libelled.     I  therefore,  on  the  said  8th  June 


I. 
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1885.      convicted  him  of  the  offence  charged,  and  adjudged  him  to  pay  a 
NoTw.      inodified  penalty  of  £10. 

*T  ^       The  questions  of  law  were — 1st,  Whether  the  com- 
plaint as  amended  was  relevant,  and  in  particular  whether 


0LO.  1^  the  grounds  in  question  were  *  a  place '  within  the  mean 
Appeal  iDg  of  the  statutcs  libelled  ?  2nd,  Whether,  on  the  fiactB 
held  to  have  been  proved,  the  Sheriff-Substitute  was 
legally  warranted  in  convicting  the  appellant  1  and  3rd, 
Whether  the  conviction  itself  was  legal  and  competent  ? 
Brand  for  the  appellant. — ^This  is  the  first  case  which 
has  occurred  in  this  Court  under  the  Betting  Acts.  The 
Act  of  1853  (16  and  17  Vic,  c.  119,  Blackwood's 
Statutes  for  1874,  at  p.  330  Appendix),  by  section  20, 
declared  that  it  should  not  extend  to  Scotland  ;  but  that 
section  was  repealed  by  the  Act  of  1874  (37  Vic,  c  15), 
which  extended  the  provisions  of  the  Act  of  1853  to  this 
country,  and  provided  machinery  for  making  it  workable 
there.  The  questions  raised  in  the  Case  are  (see  above), 
and  these  depend  for  their  answer  upon  the  answer 
to  be  given  to  the  question — Whether  the  locus  libelled 
is  a  *  place'  within  the  meaning  of  the  Act  of  1853,  at 
which  betting  is  prohibited  1  We  contend  that  it  is  not 
The  charge  is  founded  on  the  second  part  of  the  3rd 
section  of  the  Act  of  1 853,  viz. — *  And  any  person  who, 
being  the  owner  or  occupier  of  any  house,  room,  office, 
or  other  place,  shaU  knowingly  and  wilfuUy  permit  the 
same  to  be  opened,  kept,  or  used  by  any  other  person  for 
the  purposes  aforesaid,  or  either  of  them,' .  .  .  viz.,  the 
purposes  set  forth  in  section  1 ,  *  shall,  on  summary  con- 
viction/ &c  It  is  said  that  the  appellant  was  the  occu- 
pier of  this  enclosed  ground,  and  that  he  knowingly  and 
wilfully  permitted  betting  to  be  carried  on  by  M'Gibbon, 
who  stood  upon  a  handbarrow  within  the  grounds  and 
made  bets.  In  construing  the  Act,  regard  must  be  had 
to  the  preamble,^  from  which  it  is  dear,  as  has  been  ob- 

^  Statute  16  and  17  Vic,  a  119  (An  Act  for  the  Suppression  of 
Betting-Houses). — '  Whereas  a  kind  of  gaming  has  of  late  sprang 
up,  tending  to  the  injury  and  demoralization  of  improvident  perBOOl 


TOU  v.]       AND  CIKCUrr  CX)URTS  OF  JUSTICIARY.  709 

lerved  in  the  cases  under  the  statute  which  have  occurred  1885. 

n  England,  Bows  y.  Fenwick,  4th  May  1874,  L.R.,  ix.  Na98. 

2!om.  PL,  p.  339  ;  Shaw  v.  Morley,  L.R.,  iiL  Exch.  Ca.,  *°r 


Hart 


^  137,  that  when  the  Act  was  passed  the  Legislature 
3id  not  intend  to  prohibit  gaming  altogether,  but  that  iSm,  17. 
kind  of  gaming  only  which  is  described  in  the  preamble,  japped. 
[Reads.]  The  Act  was  not  intended  to  prohibit  all 
betting  between  man  and  man,  especially  on  a  racecourse. 
If  that  had  been  intended,  the  language  of  the  statute 
would  have  been  unambiguous.  Shaw  v.  Morley^ 
Bupra  (Pigott,  B.,  at  p.  140).  It  is  only  betting  of  the 
kind  specified,  and  which  is  carried  on  in  ^  a  house,  office, 
room,  or  other  place  opened,  kept,  or  used '  for  the  pur- 
pose defined  in  section  1  of  the  Act,  which  is  prohibited. 
Accordingly,  there  have  been  a  number  of  cases  in  Eng- 
land in  which  the  question  raised  was  whether  the  locus 
in  quo  was  a  '  place '  within  the  meaning  of  the  Act. 
The  locus  in  the  present  case  is,  I  shall  assume,  the  en- 
closed grounds  called  Shawfield  Recreation  Grounds,  and 
more  particularly  a  hand-cart  in  said  grounds.  [Reads 
complaint,  see  p.  705.]  The  facts  of  the  case  are  that  the 
grounds  in  question,  which  extend  to  from  twenty  to 
twenty-one  acres,  are  used  for  racing  matches  and  other 
sporting  events,  and  are  occupied  by  the  appellant  Hen- 
retty  and  another.  On  9th  April  1885  certain  horse- 
races were  advertised,  and  before  these  were  run  certain 
persons  succeeded  in  obtaining  forcible  access  to  the 
grounds  without  making  payment  of  the  entry-money. 
Notwithstanding,  the  races  were  run,  and  the  betting-man, 
M^Gibbon,  was  on  the  ground  standing  upon  a  hand-cart 
about  ten  yards  from  the  appellant,  one  of  the  occupiers 
of  the  ground,  crying  out  the  odds,  and  making  bets  in 
the  manner  libelled     The  cart  did  not  belong  to  him  or 

by  the  opening  of  places  called  betting-houses  or  offices,  and  the  re- 
ceiving of  money  in  advance  by  the  owners  or  occupiers  of  such 
houses  or  offices,  or  by  other  persons  acting  on  their  behalf,  on  their 
promise  to  pay  money  on  events  of  horse-races  and  the  like  contin- 
gencies.    For  the  suppression  thereof  be  it  enacted,'  &c 
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1885.     to  the  appellant,  and  it  was  never  discovered  to  whom 

NoTw.     it  belonged.      Placards  were   posted    throughout    the 

^       grounds,  intimating  that  all  betting  was  prohibited,  and 

—  a  similar  intimation  was  printed  upon  each  of  the  cards 


^^  i^  containing  the  lists  of  the  races,  but  no  other  steps  were 
AppoaL    taken  to  put  down  the  betting  which  we  admit  took 
place.     Our  contention  is  that  the  betting  which  took 
place  was  not  such  as  fell  within  the  provisions  of  the 
Act — that  the  hand-barrow  libelled  was  not  a  *  houses 
office,  room,  or  other  place,'  in  terms  of  the  provisions  of 
Act.     It  cannot  be  said  to  be  a  ^  house,  office,  or  room,' 
and  if  it  is  contended  that  it  comes  within  the  words  'or 
other  place/  our  answer  is  that  these  words  must  be 
construed  as  including  only  places  ejusdem  generis  with 
those  specified,     /^uiw  v.  Morley,  supra.     It  must  also 
be  a  place  *  opened  or  used '  for  the  purpose  specified  in 
section  1  of  the  Act  of  1853.     We  do  not  say  that  it 
must  necessarily  be  a  roofed  place,  but  it  must,  we  con- 
tend, be  a  fixed  and  ascertained  place  used  for  the 
purpose  of  betting,  and  where  betting  ia  carried  on  witii 
all  persons  who  may  resort  thither.     Bows  v.  Fenwick, 
supra ;  Shaw  v.  Morley,  supra ;  Morley  and  others  v. 
Greenhalgh  and  others,   17th   Jan.  1863,  xxxii  L.J., 
Mag.  Ca.,  p.  93  ;    Clark  v.  Hague,  26  th  Jan.    1860, 
xxix.    L.J.,  Mag.   Ca.,   p.    105 ;    The  Queen  v.    Codk, 
30th   May   1884,   xiii.   L.R.,    Qu.,  B.   Div.,   p.   377; 
Dogget   v.    Catterins,    6th   Feb.    1865,    xxxiv.    LJ., 
Com.   PL,  p.  159;    Snow  v.   Hill,   4th   March  1885, 
xiv.  L.R.,  Qu.,  B.  D.,  p.  588.     Stretfield  on  *The  Law 
relating  to  Betting,'  &c.     In  judging  of  the  relevancy 
of  the   complaint,   the  material  circumstance  to  consi- 
der is,  we  say,  the  answer  to  the  question — ^For  what 
were  these  grounds  being  kept  open?     There  are  no 
facts  libelled  to  show  that  they  were  being  kept  open  for 
the  purpose  of  betting.    It  is  not  sufficient  to  allege  that 
betting  was  knowingly  and  wilfully  permitted.     These 
words  must  be  read  in  conjunction  with  the  specification 
of  the  locus  in  the  complaint,  and  all  that  is  said  is  that 
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the  grounds  are  a  place  within  the  meaning  of  the  Act ;  1885. 

but  it  is  not  said  that  they  were  open  for  the  purpose  of  No.  n. 

betting.     It  is  no  doubt  also  said  that  the  appellant  is  «. 
the  occupier  of  the  grounds,  and  that  he  did  on  the  date 


libelled  knowingly  and  wilfully  permit  them  to  be  used  i^  17. 
by  M'Gibbon  for  betting,  *  and  more  particularly  by  then  A^j^eaL 
and  there  knowingly  and  willfully  permitting  M'Gibbon 
to  stand  on  a  hand-cart  and  bet/  &c,  from  which  it 
would  appear  that  it  is  the  hand-cart  which  is  more  par- 
ticularly specified  as  the  locu^.  But  it  is  not  said  that  the 
cart  was  the  property  of  the  appellant  or  of  M 'Gibbon, 
or  that  it  was  brought  there  by  either  of  them. 

Lord  Young.  —  You  say  that  the  cart  was  just 
M'Gibbon's  locus  standi. 

Brand,  for  the  appellant — It  was.  Further,  it  is  not 
evea  said  that  M 'Gibbon  was  known  to  or  invited  by  the 
appellant  to  go  there.  In  point  of  fact,  the  appellant 
did  not  know  M'Gibbon,  and  neither  he  nor  M'Gibbon 
knew  to  whom  the  cart  belonged.  The  locus  libelled  is 
Dot»  we  contend,  a  locus  at  which,  in  terms  of  the  statute, 
the  offence  libelled  can  be  committed.  There  is,  there- 
fore, no  offence  relevantly  libelled.  It  is  perfectly  legal 
knowingly  and  wilfully  to  permit  betting  within  an 
enclosure  like  the  present,  which  is  not  a  place  within 
the  meaning  of  the  Act  And  as,  from  the  facts  stated 
in  the  Case,  it  does  not  appear  that  the  appellant  know- 
ingly  and  wilfuUy  permitted  betting  to  be  carried  on 
from  a  fixed  or  ascertained  place  of  the  nature  of  a 
house,  room,  or  office,  opened  or  used  for  the  purpose  of 
betting  in  the  sense  of  the  Act  The  conviction  and  sen- 
tence was  therefore  not  warranted,  and  the  appeal  ought 
to  be  sustained. 

Gloaq  and  Wallace,  for  the  respondent. — The  Shaw- 
field  Grounds  are  a  place  in  the  sense  of  the  Act.  The 
cases  referred  to  by  the  appellant  to  show  that  this 
hand-barrow  is  a  '  place '  or  an  '  oflBce,'  are  not  in  point, 
because  it  has  not  been  so  libelled.  They  are  of 
authority,  however,  as  showing  the  view  that  has  been 
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1885.     taken  by  the  Courts  in  England  of  these  expressions  in 

nTito.     the  Act.     The  cases  make  it  clear  that  a  stone  and  lime 

*T**^   building  is  not   necessary.       Any  structure,   whether 

movable  or  fixed  to  the  ground,  is  sufficient  so  long  as 


^^f^^^'  it  so  clearly  marked  out  the  place  to  people  wishing 
j^ppgjj,  to  bet  where  to  go.  A  large  umbrella  fastened  to  the 
ground  has  been  held  to  be  struck  at.  Bows  v.  Fenwick, 
supra;  and  a  box  not  attached  to  the  ground,  Gair 
loway  V.  Maries,  30th  Nov.  1881,  viii.  L.R,Q.,  B.  Div., 
275.  It  has  also  been  decided  that  a  roof  is  not  neoes- 
sary,  and  the  objection  to  the  size  of  the  groimds  is  also 
of  no  avail  to  the  appellant  Eastwood  v.  Miller^  3id 
June  1874,  ix.  L.R.,  Q.,  B.,  440  ;  Haigh  v.  Town  Council 
of  Sheffield,  11th  Nov.  1874,  x.  L.R.,  Q.,  B.,  102. 
Secondly,  these  latter  cases  settle  the  question,  whether 
the  appellant  had  knowingly  and  wilfully  permitted  the 
grounds  to  be  used  for  betting.  These  were  proseca- 
tions  against  the  owners  of  the  grounds  who  knew  of 
the  betting,  and  the  purpose  for  which  the  grounds  were 
kept  was  racing,  as  in  the  present  case.  In  the  case  of 
The  Qxieen  v.  Cook,  supra,  the  prosecution  was  against 
the  manager,  not  the  owner,  and  the  case  was  properly 
dismissed  against  him,  as  betting  was  not  part  of  the 
business  he  had  to  manage.  Reference  may  be  made  to 
Justice  Hawkins'  opinion,  p.  385  of  the  report. 

Lord  Young. — This  is  a  Case  stated  to  us  by  one  of 
the  Sheriff-Substitutes  of  Lanarkshire,  upon  a  conviction 
of  the  appellant  obtained  upon  a  complaint  for  an 
oflFence  under  the  Act,  for  the  suppression  of  betting- 
houses,  passed  in  1853.  That  Act  did  not  at  fiist 
extend  to  Scotland,  but  it  was  extended  by  The  Betting 
Act,  1874.  The  facts  upon  which  the  Sheriff  Court 
proceeded  are  fully  and  accurately  stated  by  the  Sheriffi 
and  they  appear  to  be  in  substance  these : — ^That  the 
appellant  being  the  lessee  along  with  another  of  a  piece 
of  enclosed  ground  extending  to  about  twenty  acres, 
called  Shawfield  Recreation  Grounds,  which  was  a  race- 
course, contravened  the  Act  of  1853  in  a  manner  pro- 


VOL.  V.J       AND  CIRCUIT  COURTS  OF  JUSTICIARY.  713 

Inbited  by  section  3  of  that  statute.    The  fact  was,  that  18S5. 

the  appellant  had  horse-races  on  this  ground  on  the  date  noTss. 

libelled,  and  the  public  were  admitted  on  payment  of  "^J"**^ 
sixpence ;  and  in  the  course  of  the  day  a  person  named 


M'Gibbon  made   bets  with  sundry  people   who  were    ^  iT** 
there,  he  making  himself  conspicuous  by  standing  upon    i^ppmL 
a  hand-barrow,  and  inviting  people  to  bet  with  him ; 
and  the  Sheriff  was  of  opinion,  that  although  he  was  not 
proved  to  have  been  an  acquaintance   of,  or  to  have 
been  known  by  the  appellant,  yet,  that  he,  the  appellant, 
could  not  fail  to  have  seen  the  betting  that  was  going 
on,  by  reason  of  M'Gibbon's  conspicuous  position,  and 
from  hearing  him  call  out  the  bets  in  proximity  to  the 
appellant,  and  that  he  did  not  interfere  with  him,  or  at 
least  did  not  effectuaUy  interfere  with  him.     The  Sheriff 
also  found  it  proved,  that  on  previous  occasions  people 
had  resorted  to  these  grounds  and  kept  books,  and  taken 
bets,   and  were  not  turned   out,   although  there   was 
notice  given  on  the  printed  cards  of  the  races,  and  by 
means  of  posters,  that  betting  within  the  grounds  was 
prohibited. 

Now,  the  question  is,  whether  upon  these  facts  an 
offence  was  committed  within  the  meaning  of  The 
Betting  Act  of  1853?  There  are  two  clauses  of  that 
Act  particularly  referred  to,  and  cited  at  length  in  the 
complaint — [reads].  That  is  substantially  an  enactment 
against  the  owner  or  occupier,  or  any  person  employed 
by  the  owner  or  occupier  of  a  '  house,  office,  room,  or  other 
place,'  opening,  keeping,  or  using  the  same  for  the  pur- 
pose of  there  betting  with  persons  resorting  thereto.  The 
second  clause  is  section  3  [reads,  see  complaint,  p.  704], 
and  that  is  an  enactment  against  these  persons  knowingly 
and  wilfully  permitting  any  other  person  to  open,  keep, 
or  use  such  premises  for  these  purposes.  And  the 
particular  charge  that  was  here  made  is  [see  p.  705]. 
That  the  appellant  being  the  occupier  of  the  enclosed 
grounds  called  or  known  as  Shawfield  Eecreation 
Grounds,  &c.,  being  a  place  within  the  meaning  of  the 
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1885.     said   first-mentioned  Act,  did   on   or  about  9th  April 

No.  9S.     1885,  knowingly  and  wilfully  permit  said  grounds  to  be 

V.       used  by  Thomas  M'Gibbon,  otherwise  Gibbons,  ftc,  for 

— the  purpose  of  betting  with  persons  resorting  liiereto, 

Deo.  17.  and  more  particularly  by  then  and  there  knowingly  and 
Appeal  wilfully  permitting  M 'Gibbon  to  stand  on  a  hand-cart 
and  bet  with  the  following  persons;  and  there  then 
follows  the  specification  of  three  specific  bets  tak^L 
And  the  Sherifi*  says  that  the  questions  of  law  for  the 
consideration  of  this  Court  are — [read,  see  p.  708]. 

Now  the  question  whether  this  racecourse  is  a  *  place' 
within  the  meaning  of  the  statutes  libelled,  is  an  im- 
portant and  interesting  question.  The  first  statute  ib 
entitled  *  An  Act  for  the  Suppression  of  Betting-Houses^' 
and  the  language  of  it  describes  the  places  to  which  its 
enactments  apply  as  a  'house,  office,  room,  or  other 
place.'  Does  that  include  this  racecourse  ?  One  would 
certainly  have  expected  that  if  the  object  of  the  Legisla- 
ture was  to  prevent  betting  upon  racecourses,  some  other 
language  would  have  been  used  to  include  them.  I  have 
difficulty  in  seeing  how  the  language  used  can  be  held  to 
have  been  intended  to  include  a  racecourse.  We  must 
suppose  that  the  members  of  the  Legislature  in  1853 
knew  enough  of  English  and  Scottish  life  to  be  aware 
that  betting  went  on  upon  racecourses,  probably  more 
than  at  any  other  place,  and  if  they  had  intended  to  in- 
clude racecourses  they  would  have  chosen  different  words 
from  '  house,  office,  room,  or  other  place.'  It  is  apparent 
that  the  words  *  or  other  place,'  according  to  the  usual 
rule  of  construction,  refer  to  places  similar  to  those  men- 
tioned in  the  preceding  words.  The  title  of  the  Act  also 
gives  us  some  assistance.  It  is  entitled  *  An  Act  for  the 
Suppression  of  Betting-Hoicses,'  and  its  language  is  con- 
sistent with  that  and  nothing  else.  Indeed,  clause  2  says 
that '  every  house,  office,  room,  or  other  place ' — the  same 
words  are  in  clauses  1  and  3 — *  opened,  kept,  or  used  for 
the  purposes  aforesaid,  shall  be  taken  and  deemed  to  be 
a  common  gaming  house/  &c.     I  cannot  believe  that  the 
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Legislature  had  racecourses  in  view  in  using  these  words.  1^^* 
But  I  don't  think  that  this  question  can  well  be  settled  No.  w. 
without  reference  to  the  words  *  opened,  kept,  or  used       ij. 

for  the  purpose  of.'     When  a  house,  office,  room,  or  any  —^ 

place  of  that  kind  is  opened  for  the  purpose  of  betting,  Deo.  17. 
it  is  kept  for  that  purpose.  But  that  is  a  different  thing  Appwd. 
from  wagers  taken  by  persons  who  are  there  for  another 
and  perfectly  different  purpose.  There  are  not  ten  men 
in  every  thousand  who  resort  to  racecourses  who  are  not 
aware  that  betting  goes  on  among  those  who  are  there ; 
and  although  betting  takes  place  upon  a  racecourse,  it 
cannot  be  said  that  the  racecourse  is  kept  open  as  a 
betting-house,  or  that  it  is  a  common  gaming-house,  and 
that  the  owners  or  occupiers  are  thereby  made  liable  to 
prosecution.  There  is  nothing  in  the  facts  stated  to  us 
in  this  case  to  show  that  this  racecourse  was  opened  and 
used  for  the  purpose  of  betting.  It  was  a  piece  of  en- 
closed ground,  within  which  races  were  run,  and  the 
public  were  admitted  to  see  them  on  payment  of  sixpence 
each.  And  although  betting  took  place  among  those  who 
were  there,  I  must  confess  that  I  don't  know  how  the 
appellant,  as  owner  or  occupier,  could  have  stopped  it. 
It  may  be  very  foolish  to  bet,  but  it  is  perfectly  legal  on 
a  racecourse.  The  appellant  had,  with  great  propriety, 
announced  that  betting  was  not  allowed,  and  he  might 
perhaps  have  said  to  anyone  persisting  in  doing  so,  I 
shall  turn  you  out,  as  having  violated  the  conditions  of 
the  contract  upon  which  he  had  been  admitted  within 
the  grounds,  but  I  know  of  no  law  which  compels  him 
to  make  that  announcement.  If  violence  had  been  used 
by  any  one  to  turn  another  off  of  a  racecourse  who  was 
betting,  it  would  have  been  very  dangerous.  And  if  a 
policeman  had  laid  hands  on  any  such,  he  would  have 
been  committing  an  assault.  Keeping  a  house,  office, 
room,  or  similar  place  open  as  a  gaming-house  is  a  very 
different  thing.  That  is  a  place  opened  for  the  purpose 
of  persons  resorting  thereto  betting  with  the  proprietor 
or  other  custodier  of  the  place,  and  has  no  resemblance 
VOL.  V.  3  a 
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1885.     to  the  case  of  people  going  to  a  racecourse  for  a  different 

NoTw.     purpose,  and  wliile  there  betting  with  one  another.   That 

V.   ^   is  the  judgment  that  was  given  in  the  last  case  of  this 

kind  which  occurred  in  England,  the  case  of  The  Queen 


iKo,  17.  '  V.  Cook.  Such  cases,  although  not  necessarily  binding 
Appeal  authorities  upon  us  in  this  Court,  are  useful  illustrations 
of  examples  under  the  Act.  The  rubric  in  that  case  is — 
*  The  appellant  was  manager  of  bicycle  grounds.  Bicycle 
races  at  which  20,000  spectators  were  present,  took  place 
there.  Placards  with  the  words,  "  No  betting  allowed," 
were  posted  in  the  grounds,  and  twelve  police  constables 
were  employed  there  by  the  manager ;  but  some  betting 
took  place  about  twenty  yards  from  the  winning-post 
where  he  stood,  acting  as  judge  of  the  races.  He  was 
aware  that  betting  would  and  did  take  place,  but  could 
not  have  wholly  prevented  it  under  the  circumstances, 
although  he  might  have  repressed  it  to  a  certain  extent 
with  the  aid  of  the  constables : — Held  that  as  the  busi- 
ness of  the  ground  was  not  that  of  illegal  betting  within 
16  and  17  Via,  cap.  119,  sec.  1,  he  was  not  liable  to 
conviction  under  section  3  as  a  ^^  person  having  the  caie 
or  management  of,  or  in  any  manner  assisting  in  con- 
ducting the  business  of  any  .  .  .  place  open^,  kept, 
or  used  for  the  purpose  aforesaid."  *  And  Mr  Justice 
Hawkins  says — *  It  would  be  idle  affectation  to  suppose 
for  a  moment  that  the  owner  of  the  ground  would  be 
ignorant  of  the  fact  that  very  many  persons  who  assem- 
ble to  witness  the  sports  there  would  bet  amongst 
themselvea  It  is  almost  a  matter  of  course  on  such 
occasions ;  but  the  law  does  not  forbid  ordinary  betting 
between  man  and  man  who  meet  together,  whether 
accidentally  or  by  arrangement.  The  law  will  not  assist 
the  maker  of  a  debt  to  recover  the  sum  won,  and  leaves 
each  of  those  who  bet  to  rely  for  payment  on  the  honour 
of  the  other.  But  the  law  does  forbid  the  keeping  or 
using  any  house  or  place  for  either  of  the  purposes  men- 
tioned in  section  1,  ie.,  such  business  as  is  described  in 
the  preamble  of  the  Act     The  management  of  such  a 
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business  is,  in  my  judgment,  intended  to  be  provided  1885. 

against  and  pimished  in  those  particular  words  of  section  NoTra. 

3,  under  which   it  is  sought  to   make  the   appellant  ^^'^J**^ 
responsible/    And  Mr  Hawkins  proceeds  to  say  that  the     ^"^ 


manager  of  a  place  where  a  lawful  business  is  carried  on,  ^^^nT** 
but  which  is  used  for  the  purposes  of  betting,  is  not  ^^^^ 
responsible  under  the  Act  unless  he  takes  part  or  share 
in  the  business  of  the  betting-house.  He  adds,  *  I  do 
not  think  the  Act  was  intended  to  apply  to  any  person 
having  the  care  or  management  of  a  lawful  business  who 
took  no  part  or  share  in  the  illegality  there.'  Betting 
was  not  the  business  for  which  the  ground  here  in 
question  was  opened,  kept,  or  used.  TJie  business  was 
horse-races,  and  the  obtaining  of  sixpence  from  persons 
who  came  there  to  see  them,  and  it  was  not  suggested 
that  the  appellant  was  himself  making  use  of  it  to  make 
bets  with  those  who  resorted  to  it.  Upon  these  consi- 
derations, and  believing  the  opinions  contained  in  the 
case  of  The  Queen  v.  Cook  to  contain  sound  views  of  the 
law  on  this  subject,  I  am  of  opinion  that  this  twenty-acre 
piece  of  ground  was  not  a  place  within  the  meaning  of 
the  statutes  libelled.  I  cannot  hold  that  the  Legislature 
meant  to  include  such  a  place  within  the  expressions 
house,  office,  room,  or  other  place.  It  is  not  within  the 
purview  of  the  Act  of  1853.  And  I  am  also  of  opinion 
that  it  was  also  not  permitted  to  be  used  by  others  for 
the  purpose  of  betting.  That,  from  the  facts  stated, 
was  not  the  business,  or  even  a  branch  of  the  business, 
for  the  carrying  on  of  which  it  was  kept,  opened,  or  used. 
I  am  therefore  for  sustaining  the  appeal,  and  recalling 
the  conviction  which  was  pronounced. 

Lord  Craighill. — The  questions  which  are  submitted 
to  the  Court  for  their  consideration  and  decision  in  this 
special  case  are  (1),  whether  the  grounds  occupied  by  the 
appellant  are  ^  a  place '  within  the  meaning  of  the  statutes 
libelled  \  and  (2),  whether  on  the  facts  held  to  have  been 
proved,  the  SheriflF-Substitute  was  legally  warranted  in 
convicting  the  appellant?     Upon  both  my  opinion  is 
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1885.     that  the  answer  should  be  in  the  affirmative,  and  the 
nTm.     appeal  be  dismissed.     The  statutes  referred  to  are  The 

^^      Betting  Act  of  1874   (37  Vic.,  cap.    15).      With  the 


1S9C 17.  '  latter,  however,  we  have  no  concern  on  the  present  oc- 
AppeaL     casiou,  cxccpt  that  by  its  provisions  the  Act  of  1853  is, 
subject  to  specified  modifications,  extended  to  Scotland. 
The  portion  of  the  Act  of  1853  which  the  appellant  was 
said  to  have  contravened  is  that  part,  being  the  second 
clause  of  section  3,  by  which  it  is  enacted  that  *  any  per- 
son who,  being  the  owner  or  occupier  of  any  house,  room, 
office,  or  other  place,*  *  shall  knowingly  and  wilfully  per- 
mit the  same  to  be '  *  used  by  any  other  person/or  the  pur- 
poses aforesaid ' — that  is  to  say,  the  purposes  specified  in 
section  1 — *  or  either  of  them,'  *  shall,  on  summary  convic- 
tion thereof,*  be  liable  to  forfeit  and  pay  such  penalty, 
not  exceeding  £100,  as  shall  be  adjudged  by  the  magis- 
trate before  whom  he  is  tried.     The  appellant  contends 
that  he  has  been  erroneously  convicted,  because  the  place 
where  the  betting,  which  in  the  view  of  the  magistrate 
was  proved  to  have  occurred,  was  not  a  '  place '  within 
the  meaning  of  this  enactment.     The  Iocils,  as  the  com- 
plaint was  amended  by  leave  of  the  Sheriff,  was  described 
as   *  enclosed  grounds  called   or  known   as    Shawfield 
Grounds,  situated  in  the  parish  of  Govan  and  county  of 
Lanark,'  and  what  we  have  now  to  decide  is,  whether  the 
Sheriff  was  wrong  in  holding  that  this  locus  was  a  *  place 
within  the  meaning  of  the  statute  libelled.'     This,  as 
already  mentioned,  is  the  first  of  the  two  questions  pre- 
sented in  this  Special  Case.     *  I  see  no  reason  whatever 
firom  the  framing  of  the  Act  to  hold  that  there  cannot  he 
a  "  place  "  within  the  meaning  of  the  Act,  unless  it  is  a 
structure  of  some  kind — a  building  or  a  tent.     An  en- 
closed area,  though  uncovered,  might  as  well  be  a  place 
within  the  meaning  of  the  Act  as  a  place  either  covered 
with  canvas  as  a  tent,  or  a  light  structure,  as  a  building. 
It   is  an  enclosed   place,   occupied  exclusively  by  the 
appellant,  and  is  therefore  within  the  language  and  the 
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intent  of  the  Act     The  fact  that  it  is  a  large  enclosure  18S5. 

cannot  affect  the  question.     Whether  it  is  a  quarter  or  NoTw. 

half  an  acre,  or  three  acres,  cannot  affect  the  question  ^^ 
if  it  is  a  place  occupied  and  enclosed  within  the  mean- 


ing of  the  Act  to  which  persons  were  admitted  by  the  ^^ 
sufferance  of  the  occupier.  These  are,  in  every  important  j^pp,^ 
particular,  the  words  used  by  Mr  Justice  Lush  when  he 
delivered  judgment  in  the  case  of  Eastwood  v.  Millei\ 
June  3, 1874,  ix.  L.R.,  Q.B.  440  ;  and  words  to  the  same 
effect  were  used  upon  the  same  occasion  by  Mr  Justice 
Archibald.  Words  to  the  same  effect  were  used  in 
the  case  of  Haigh  v.  The  Town  Council  of  Sheffield^ 
November  11,  1874,  x.  L.R.,  10  Q.B.  102,  by  Mr 
Justice  Blackburn  and  Mr  Justice  Mellor;  and  they 
express  my  opinion  on  the  question  now  before  us,  which 
was  the  very  question  before  these  learned  Judges.  I 
use  these  words  as  the  vehicle  of  my  opinion,  not  because 
they  are  of  authority  in  this  country,  though  they  will 
always  be  received  with  respect,  but  because  better  could 
not  be  employed,  and  I  think  it  unnecessary  to  add 
anything  by  way  of  further  explanation  of  my  grounds 
of  judgment  except  this.  The  case  of  The  Queen  v.  Cook^ 
MsLj  30,  1884,  xiii.  L.R.,  Q.B.  Div.  377,  was  cited  on 
the  part  of  the  appellant  as  a  decision  by  which  the 
other  cases  were  overruled  ;  but  such  a  view  is  a  misap- 
prehension. In  the  first  place,  the  meaning  of  the  word 
*  place '  was  not  raised  for  consideration  in  the  case  of 
CooL  In  the  second  place,  there  is  nothing  said  by  any 
of  the  Judges  in  Cook's  case  which  even  inferentially  is 
adverse  to  the  earlier  decisions  ;  and  thirdly,  the  provi- 
sions of  the  statute  which  was  constructed  in  The  Queen 
v.  Cook  was  different  from  that  which  was  before  the 
Court  in  the  cases  of  Eastwood  and  Haigh.  The  judg- 
ment and  opinions  in  the  former  arc  noways  at  variance 
with  those  in  the  others. 

As  to  the  second  question,  I  think  that  on  the  facts 
proved  the  Sheriff- Substitute  was  legally  warranted  in 
convicting   the  appellant.      These    facts    satisfied   the 
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1885.     Sheriff-Substitute  that  the  appellant  *  must  have  known' 

Na.M.     of  the  betting  alleged  in  the  complaint  to  have  been 

«.        carried  on  within  the  appellant's  grounds,  whicn  is  m 

truth  the  same  as  if  he  had  said  that  the  appellant  knew 

^£.  17.     of  this  betting.      Knowing  of  the  betting  he  did  not 
AppMO.    interfere  to  prevent  it,  and  therefore  the  inference  is 
irresistible  that  he  knowingly  and  wilfully  allowed  his 
grounds  to  be  used  for  a  purpose  forbidden  by  the  Act 

The  Lord  Justice-Clerk.  —  This  is  an  important 
question,  and  the  case  is  all  the  more  so  as  your  lord- 
ships have  differed  in  your  opinions.  My  opinion 
agrees  with  that  of  Lord  Young ;  and  I  would  not  have 
had  the  smallest  doubt  upon  the  points  raised  but  for 
the  English  cases  which  were  cited  to  us.  There  are 
two  questions  mainly  raised,  viz. — 1st,  Whether  iJiifl 
racecourse  was  a  place  within  the  meaning  of  the 
statutes  at  which  betting  was  prohibited ;  and,  2d, 
Whether  it  was  opened,  kept,  or  used  for  that  pur- 
pose Now,  it  will  be  observed  that  the  statute  of 
1853,  in  its  preamble,  does  not  profess  to  put  down  or 
punish  all  betting.  I  think  that  in  the  light  of  the 
words  'house,  office,  room,  or  other  place,'  the  statute 
aimed  at  places  of  the  nature  of  buildings.  It  is  not  the 
province  of  a  court  of  law  to  put  a  forced  construction 
upon  the  words  of  the  statute,  intended  for  the  suppres- 
sion of  crime,  beyond  what  is  their  ordinary  signification. 
I  think  we  must  read  the  words  house,  office,  and  room, 
in  their  usual  sense,  the  same  as  we  would  do  in  any 
other  case  ;  and  that  it  would  be  putting  an  inaccurate 
gloss  upon  these  words  to  extend  them  to  a  place  to 
which,  in  ordinary  language,  they  could  not  by  any 
possibility  be  referred.  And  in  regard  to  the  words  *  or 
other  place '  which  follow,  we  must,  I  think,  according 
to  the  ordinary  rule  of  construction,  introduce  the  word 
*  similar,'  and  make  the  clause  read  *or  other  similar 
place.'  I  cannot  extend  their  meaning,  especially  in  a 
penal  statute,  so  as  to  include  within  them  grounds  of 
the  nature  of  those  in  question.     I  am  of  opinion  that 
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this  racecourse  or  recreation  ground  was  not,  in  any  1885l 

sense,  a  place  of  the  character  intended  to  be  struck  at ;  NoTn. 

and,  secondly,  that  it  was  not  opened,  kept,  or  used  for  ^^^ 
betting,  in  the  sense  of  the  statute,  but  was  opened,  kept. 


and  used  for  racing  horses.  If  the  Legislature  had  ^^^ij^ 
intended  to  extend  the  provisions  of  the  Act  to  such""^^;;^ 
places  as  racecourses,  it  would  have  said  so.  Indeed,  I 
do  not  understand  it  to  be  disputed  that  horse  racing 
was  its  primary  purpose,  though  it  is  contended  that  as 
the  owner  must  have  known  that  betting  went  on  there, 
he  must  be  held  responsible  imder  the  statute.  That 
betting  did  take  place  may  be  quite  true — the  Sheriff 
has  found  that  there  was  some  betting,  and  we  must 
take  it  so :  but  so  it  does  on  every  racecourse  ;  yet>  as 
Lord  Young  pointed  out,  that  will  no  more  make  this 
racecourse  a  place  kept  for  the  purpose  of  betting  than  it 
would  Epsom  Downs  or  Ascot  Heath.  Now,  if  the 
Legislature  had  intended  to  extend  the  operation  of  the 
statute  to  those  well-known  places,  it  would,  I  do  not 
doubt,  have  used  language  that  would  have  left  its 
intention  beyond  question.  I  therefore  think  that  it  is 
a  mere  gloss,  and  an  inaccurate  gloss,  to  attempt  to 
extend  the  Act  to  this  small  piece  of  ground  when  it 
cannot  be  said  to  apply  to  those  larger  and  better  known 
places  of  public  resort.  I  am,  therefore,  for  setting  aside 
this  conviction. 

The  following  was  the  Interlocutor : — 
^Edinburgh,  17th  December  1885. — Having  con- 
sidered this  Case  and  heard  Counsel  for  the  parties, 
Answer  the  first  and  second  questions  in  the  Case  in  the 
negative :  Sustain  the  appeal :  Reverse  the  determination 
of  the  Sherifi*,  and  decern  :  Find  the  appellant  entitled  to 
expenses,  which  modify  to  ten  guineas ;  for  which,  and 
one  guinea  as  the  dues  of  extract,  decern  against  the 
respondent.' 

Agent  for  the  Appellaot— WiLLiAii  Ofhcib,  S.SC. 

Cbown  Agent. 
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WEST    CIRCUIT. 

GLASGOW. 

Present, 

Lords  Adam  and  McLaren. 

Her  Majesty's  Advocate — Wallace^  A.-D. 

AGAINST 

Charles  Kelly — M^Lure. 

Statute  48  and  49  Via,  o.  69,  sec.  5,  subsec.  1  (Criminal  Law 
Amendment  Act,  1885) — Unlawful  Carnal  Knowledge  of  a 
GIRL  under  sixteen — MoDUS —  RELEVANCY. — An  indictment 
which  charged,  inter  cUia,  the  statutory  offence  set  forth  in  sab- 
section  1  of  section  5  of  The  Criminal  Law  Amendment  Act,  of 
attempting  to  have  unlawful  carnal  knowledge  of  a  girl  above 
thirteen  and  under  sixteen,  was  objected  to  on  the  ground  that  it 
contained  no  specification  in  the  minor  of  the  manner  in  which 
the  alleged  attempt  had  been  made,  except  by  the  use  of  the 
words  in  the  statute,  '  did  attempt  to  have  unlawful  canud 
knowledge  of '  the  girl. 

Objection  sustained,  and  the  libel  found  to  be  not  relevant. 

1885.         Charles  Kelly  was  accused — 

No.  94.  That  albeit,  by  an  Act  passed  in  the  forty-eighth  and  forty- 

Kelly?*     ninth  year  of  the  reign  of  Her  Majesty  Queen  Victoria,  chapter 
"^ sixty-nine,  entituled  '  An  Act  to  make  further  provision  for  the  pro- 
Dec.  24.'     tection  of  women  and  girls,  the  suppression  of  brothels,  and  oih& 
Stat.  48  k  49  Purposes,'  it  is  by  the  5th  section  thereof  enacted,  that '  Any  person 
Vic,  c.  69,   ^ho  (1)  unlawfully  and  carnally  knows  or  attempts  to  have  unlawful 
CrimL  law  carnal  knowledge  of  any  girl,  being  of  or  above  the  age  of  thirteen 
^^^  '    °    years,  and  under  the  age  of  sixteen  years :  or  (2)  unlawfully  and 
carnally  knows  or  attempts  to  have  unlawful  carnal  knowledge  of 
any  female  idiot  or  imbecile,  woman  or  girl,  under  circumstances 
which  do  not  amount  to  rape,  but  which  prove  that  the  offender 
knew  at  the  time  of  the  commission  of  the  offence  that  the  woman 
or  girl  was  an  idiot  or  imbecile,  shall  be  guilty  of  a  misdemeanour, 
and  being  convicted  thereof  shall  be  liable  at  the  discretion  of  the 
Court  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour ;  provided  that  it  shall  be  a  sufficient  de- 
fence to  any  charge  under  subsection  1  of  this  section,  if  it  shall 
1)0  made  to  appear,  to  the  Court  or  Jury  before  whom  the  chai^ 
shall  be  brought,  that  the  person  so  charged  had  reasonable  cause 
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to  beliere  that  the  girl  was  of  or  above  the  age  of  sixteen  years ; '  1885. 
and  by  the  15th  section  of  the  said  Act  it  is^  inler  aHa^  enacted  that^  v~~qa 
'  In  the  application  of  this  Act  to  Scotland,  the  expression  "  misde-     CSttriw 

meanour,**  shall  mean  a  crime  and  offence : '  And  albeit,  by  the 

laws  of  this  and  of  every  other  well-governed  realm,  assault,  espe-    ^^|!^^' 

cially  when  committed  by  a  hasband  upon  a  wife,  to  the  effusion  of 

blood  and  injury  of  the  person,  and  by  a  person  who  has  been  pre-   yia  o.  09, 


vioualy  convicted  of  assault,  is  a  crime  of  an  heinous  nature,  and  nJ^  r^ 
severely  punishable :  tbt  true  it  is  and  of  vbbitt,  that  you  the  AnMnd.  Aet 
said  Charles  Kelly  are  guilty  of  the  said  crime  and  offence  set 
forth  in  the  Ist  subsection  of  section  5  th,  as  applied  to  Scotland  by 
section  15ih  of  the  statute  above  libeUed,  and  of  the  said  crime  of 
assault,  aggravated  as  aforesaid,  or  of  one  or  other  of  them,  actor,  or 
art  and  part :  in  so  fab  as  (1)  on  the  5th  day  of  October  1885,  or 
on  one  or  other  of  the  days  ci  that  month,  or  of  September  imme- 
diately preceding,  in  or  near  the  house  or  premises  in  or  near 
Yennel,  Greenock,   then  occupied  by  yon,  you  the  said  Charles 
Kelly  did  attempt  to  have  unlawful  carnal  knowledge  of  Mai^garet 
Sharp,  then  a  girl  between  thirteen  and  fourteen  years  of  age  or 
thereby,  or  otherwise  of  or  above  the  age  of  thirteen  years  and  under 
the  age  of  sixteen  years,  then  domestic  servant  to  you,  and  daughter 
of,  and  then  and  now  or  lately  residing  with,  Helen  Gordon  or 
Sharp,  widow,  in  or  near  Dalrymple  Street,  Greenock :  likeas  (2), 
time  and  place  above  libelled,  you  the  said  Charles  Kelly  did, 
wickedly  and  feloniously,  attack  and  assault  Bridget  Donnelly  or 
Kelly,  your  wife,  then  residing  with  you,  and  now  or  lately  residing 
in  the  said  house  or  premises,  and  did  with  your  fists  strike  her  one 
or  more  violent  blows  on  or  about  the  head  or  other  part  of  her 
person,  and  bite  her  hand,  and  seize  her  by  the  hair  of  the  head,  and 
pull  her  down  to  the  floor,  and  drag  her  about,  and  kick  her  several 
or  one  or  more  times  on  or  about  the  back  and  shoulders  and 
haunches,  and  other  parts  of  her  person,  and  throw  a  glass  bottle 
and  several  earthenware  or  other  vessels  at  or  towards  her,  one  or 
more  of  which  struck  her  on  or  about  the  f&ce  and  head  or  other 
part  of  her  person,  and  did  otherwise  maltreat  and  abuse  her,  by  all 
which,  or  part  thereof,  she  was  wounded  and  bruised  to  the  effusion 
of  her  blood  and  injury  of  her  person  :  And  you  the  said  Charles 
Kelly  have  been  previously  convicted  of  assault :  And  you  the  said 
Charles  Kelly  having  been  apprehended,  iLC 

M'LuRE,  for  the  panel,  objected  to  the  relevancy. — 
There  is  no  modus  set  forth  in  the  indictment,  and  the 
accused  has  therefore  had  no  notice  of  the  facts  upon 
which   the  Crown   alleges  he   committed   the  offence. 
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1886.  Such  a  statement  is  essential  to  the  constitution  of  a 

^^  good  libel,  and  especially  in  a  libel  charging  an  offence 

iuhj.  under  this  Act     The  statutory  offence  of  attempting  to 

oiMgow,  have  unlawful  carnal  knowledge  may  not  in  reality  be 


constituted  by  the  fects  in  the  knowledge  of  the  prose- 

Vic,  0.08,  cutor,  and  his  failure  to  set  forth  what  he  is  relying 
CrtaBLiAw  upon  is  practically  Westing  himself  with  the  entire 
cognizance  of  the  relevancy  of  his  own  libeL'  Hume, 
vol.  il,  p.  190. 

The  Advocate-Depute  having  been  heard  in  rejdy, — 
Lord  Adam. — ^This  is  a  charge  under  subsection  (1) 
of  section  5  of  the  Criminal  Law  Amendment  Act 
That  subsection  provides  that  *  any  person  who  unlaw- 
fully and  carnally  knows  or  attempts  to  have  unlawful 
carnal  knowledge  of  any  girl  being  of  or  above  the  age 
of  thirteen  years,  and  under  the  age  of  sixteen  years,' 
shall  be  guilty  of  a  crime  and  offence,  and  be  subject  to 
be  imprisoned  for  any  term  not  exceeding  two  yeare. 
The  objection  taken  arises  as  to  the  modus  of  the  minor 
proposition  of  the  indictment,  and  it  is  that  while  the 
minor  sets  forth  a  place  and  date  as  the  place  of  die 
alleged  offence,  and  also  the  fact  that  at  that  place  and 
date  the  prisoner  *  did  attempt  to  have  unlawful  carnal 
knowledge  of  Margaret  Sharp,  then  a  girl  between 
thirteen  and  fourteen  years  of  age  or  thereby,  or 
otherwise  of  or  above  the  age  of  thirteen  years,  and 
imder  the  age  of  sixteen  years/  there  is  no  specification 
at  all  of  the  modus  of  this  alleged  offence.  The 
answer  made  for  the  Crown  is  (1)  that  this  is  a 
statutory  charge,  and  that  it  is  sufficient  to  have  used 
the  statutory  words;  and  (2)  that  the  prisoner  has 
in  this  indictment  all  necessary  and  reasonable  infonoar 
tion,  and  therefore  all  that  he  is  entitled  to  require. 

Neither  answer  appears  to  me  to  be  well  founded. 
Such  an  attempt  may  be  made  in  many  ways,  and  yet 
there  is  no  information  here  as  to  what  it  is  proposed  to 
prove  as  constituting  the  offence.  It  is  not  even  s^d 
that  the  prisoner  put  a  finger  on  the  girl.    I  do  not  know, 
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and  the  prisoner  is  not  informed,  whether  physical  vio-     1885. 
lence  is  to  be  proved  against  him  or  seduction.     It  may     koTm. 
be,  but  it  is  not  said,  that  the  Crown  proposes  to  prove     ^S^ 
that  money  was  offered  to  her  as  an  inducement     No    ^S^' 
information  is  given  as  to  the  nature  or  gravity  of  the  statisitM 
offence  said  to  have  been  committed.      This  transgresses  ^^tit^' 
the  cardinal  principle  that  the  prisoner  is  entitled  to  ffSli  ^!^ 
information  as  to  what  is  to  be  proved. 

I  think  on  these  grounds  that  the  objection  ought  to 
be  sustained. 

Lord  M'Laren. — I  am  of  the  same  opinion.  In  the 
Criminal  Courts  notice  to  the  prisoner  is  of  the  essence  of 
relevancy.  In  Civil  Courts  there  is  a  discretion  with 
the  Judge  whether  a  case  should  be  thrown  out  as  want- 
ing in  relevancy  or  be  amended.  But  in  this  Court  we 
have  not  the  power  of  making  amendments  on  the  libel, 
and  therefore,  in  all  cases,  reasonable  notice  of  the 
denomination  of  the  crime  with  which  the  panel  is 
charged,  and  also  of  the  particular  time,  place,  and  man- 
ner in  which  he  is  said  to  have  committed  the  crime, 
must  be  given  in  the  indictment  as  framed,  and  is  of  the 
essence  of  the  relevancy  of  the  charge.  K  this  were  an 
indictment  charging  the  prisoner  with  having  had  un- 
lawful  carnal  connexion  with  a  girl  under  the  age  of 
aixteen,  I  see  some  force  in  the  answer  that  while  in 
cases  of  rape  it  is  customary  to  give  a  description  of  the 
act  of  forcible  intercourse,  yet  in  a  charge  imder  the 
statute,  such  a  narrative  would  really  add  nothing  to  the 
meaning  of  the  statement  that  the  Act  of  Parliament 
was  contravened,  and  therefore  that  this  being  a  new 
crime,  it  was  sufficiently  libelled  by  following  the  statu- 
tory words.  I  do  not,  therefore,  say  that  in  a  charge  of 
having  unlawful  carnal  connexion  with  a  girl  under  the 
age  of  sixteen,  anything  more  need  be  stated  than  the 
place  and  date  of  the  offence.  Indeed,  it  is  difficult  to 
see  that  more  than  this  would  be  useful,  because  the 
crime  consists  in  the  physical  act  of  connexion,  which 
does  not  need  to  be  described.     But  an  attempt  to  have 
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1885.  unlawful  carnal  connexion  may  be  made  in  many  ways, 

N^ili  a^d  it  is  not  to  be  assumed  that  everything,  which  in  a 

K^/"  moral  sense  may  be  called  an  attempt  to  seduce,  &1Ib 

oiaigow,  within  the  scope  of  the  enacting  words.     If  there  is  a 

^^^^  ^  physical  attempt,  although  not  by  violence  such  as  would 


^j^^^*®  constitute  an  assault  with  intent,  the  case  is  tolerably 
CrSLaw  ^Icar ;  but  the  case  is  not  so  clear  when  the  object  is 
^™^  ^^  sought  to  be  accomplished,  for  example,  by  an  offer  of 
money,  or  verbal  seduction  by  word  or  letter,  or  it  might 
be  by  the  offer  or  payment  of  money  made  through  a 
third  person.  It  is  therefore  very  necessary  that  the 
person  charged  with  what  is  termed  an  attempt  to  have 
unlawful  carnal  connexion  should  have  fair  notice  of  the 
species  facti  which  are  intended  to  be  proved  against 
him,  that  he  may  be  prepared  to  defend  himself.  As 
such  notice  has  not  been  given  in  this  libel,  I  concur  in 
holding  the  objection  taken  to  its  relevancy  to  be  well 
founded. 

The  Court  accordingly  sustained  the  objection,  and 
held  the  libel  to  be  irrelevant.  The  diet,  on  the  motion 
of  the  Advocate-Depute,  was  thereupon  deserted  pro  loco 
et  tempore. 

The  panel  was  thereafter  recommitted  on  a  new 
warrant,  and  was  subsequently  tried  on  a  new  libel 
before  the  High  Court — Lord  Young  presiding — ^upon 
the  11th  January  1886.  The  libel  set  forth  the  modtu 
of  the  offence  as  follows  : — 

In  80  FAB  AS  on  the  5th  day  of  October  1885,  &c.,  in  or  near  the 
house  or  premises  in  or  near  Yennel,  Greenock,  then  occupied  by 
you,  you  the  said  Charles  KeUy  having  induced  Mai^garet  Sharp, 
then  a  girl  between  thirteen  and  fourteen  years  of  age  or  thereby, 
or  otherwise  of  or  above  the  age  of  thirteen  years  and  under  the 
age  of  sixteen  years,  and  not  being  your  wife,  but  being  then 
domestic  servant  to  you,  and  daughter  of,  and  then  or  now  or  lately 
residing  with,  Helen  Gordon  or  Sharp,  widow,  in  or  near  Dal- 
rymple  Street,  Greenock,  to  take  off  her  clothes  and  get  into  a  bed 
in  your  said  house,  you  did  then  and  there  take  off  your  trooaen 
and  lie  down  in  the  bed  beside  her  and  place  your  hand  upon  her 
private  parts  and  draw  her  towards  you  and  lie  above  her  and 


VOL.  v.]       AND  CIRCUIT  COURTS  OF  JUSTICIARY.  727 

attempt  to  introduce  your  private  member  into  her  private  parts,  1885. 
and  you  did  thus  attempt  to  have  unlawful  carnal  knowledge  of  the  — r\ 
said  Margaret  Sharp.  Charles 

KeUy. 

The  panel  having  pleaded  not  guilty,  evidence  was  led,  "^as^^ 
and  the  following  was  the  verdict  of  the  Jury : —  ^^^  ^^ 


'  The  Jury  find  the  panel  guilty  of  the  statutory  charge  ^^c.,^l  V^ 
as  libelled.*  ■**•  ?• 

^  Criml.  Law 

The  Court  sentenced  the  panel  to  be  imprisoned  and  ^^^^^  ^^ 
kept  to  hard  labour  for  one  year,  to  run  from  the  date 
of  his  first  commitment. 

Agent  for  the  PaneL—       Mubbat,  Writer,  Greenock. 
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ACCOUNT,  LIABIUTY  TO. 
Se«  Thkft,  p.  552. 

LDJOURNMENT  OF  DIET. 

A  person  was  arrested  at  seven  o'clock  at  night,  kept  in  jaU  all 
night,  and  placed  at  the  bar  of  the  Police  Court  at  ten  o'clock 
the  following  morning,  when  he  was  charged  with  the  crime 
of  theft.  No  warrant  had  been  made  oat  for  his  apprehension 
or  detention,  or  for  the  citation  of  witnesses.  About  an  hour 
previous  to  the  trial  he  was  asked  if  he  had  any  vritnesses  to 
call,  and  he  mentioned  five,  who  were  cited.  At  ten  o'clock 
he  was  asked  if  he  '  was  ready  to  go  on,'  and  answered  yes. 
He  pleaded  not  guilty,  and  also  an  cUibi,  Two  of  his  wit- 
nesses, owing  to  the  short  notice,  did  not  appear,  and  he  was 
convicted. 
Held  that  it  was  the  duty  of  the  magistrate  on  a  complaint  under 
the  Summary  Jurisdiction  Acts,  charging  the  crime  of  theft,  to 
inform  the  accused  of  his  right  to  an  adjournment  for  forty- 
eight  hours,  especially  if  no  complaint  had  been  previously 
served  on  him;  and  the  sentence  suspended  on  the  ground 
that  the  proceedings  were  too  rapid  for  the  protection  of  the 
interest  of  the  accused,  and  to  render  the  conviction  safe. 
Pyper  v.  Walker,  High  Court,  10th  July  1885. 

iDULTERATION  OF  MILK. 

The  22nd  section  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
enacts,  that  the  Sheriff  before  whom  any  complaint  under  the 
Act  is  made,  upon  the  request  of  either  party,  at  his  discretion, 
may  cause  any  article  of  food  or  drug  to  be  sent  to  the  Com- 
missioners of  Inland  Kevenue,  *  who  shall  thereupon  direct 
the  chemical  officers  of  their  department  at  Somerset  House  to 
make  the  analysis,  and  to  give  a  certificate  to  such  Sheriff  of 
the  result  of  the  analysis.' 
Held  (diss.  Lord  Craighill)  that  the  reference  under  this  enact- 
ment to  the  Somerset  House  officers  is  for  the  purpose  of 
obtaining  the  result  of  their  analysis  merely,  and  that  there- 
fore their  opinion  as  to  what  is  the  minimum  percentage  of 
fat  to  be  found  in  new  milk  cannot  be  received  as  evidence. ^o 
Dargie  v.  Dunbar,  High  Court,  18th  March  1884,  p.  409. 

3  B 
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AGENT  AND  CLIENT. 

See  Breach  of  Trust  and  Eubezzlement,  p.  492. 

AGGRAVATION. 

Objection  to  an  indictment,  which  charged  a^^sault  aggravated 
inter  alia  by  being  committed  by  discharging  loaded  firearms, 
that  although  this  aggravation  was  set  forth  in  the  affirmation 
at  the  commencement  of  the  minor  proposition  the  subsump- 
tion  did  not  contain  an  averment  that  firearms  bad  been  dis- 
charged, sustained,  and  the  aggravation  allowed  to  be  struck 
out  on  the  motion  of  the  prosecutor. — Thomcia  Devaney,  Glas- 
gow, June  20,  1882,  p.  31. 

See  Sentence  followino  ten  previous  Convictions,  p.  448. 
„   Wilful  Fire-raisino,  p.  451. 

AIDING  AND  ABETTING  MOB. 
See  MoBBiNO  and  Bioting,  p  124. 

ALMS,  COLLECTING. 

See  Begging,  Fraudulent,  p.  193. 

ALTERNATIVE  CHARGE  AND  GENERAL  CONVICTION. 
A  summary  charge  of  assault  (in  the  Glasgow  Police  Court)  ia 
so  far  as  the  accused  did  at  a  certain  time  and  place  '  wickedly 
and  feloniously  assault,  strike  on  the  face,  or  otherwise  abuse' 
two  persons  'to  their  hurt  and  injury  respectively,'  was 
followed  by  a  general  conviction  '  of  the  crime  libelled.'  The 
accused  brought  a  suspension  in  the  High  Court  of  Justiciary. 
The  Court,  repelling  an  objection  to  their  jurisdiction  that  the 
provisions  of  the  Glasgow  Police  Act,  1866,  excluded  review 
except  by  the  Circuit  Court,  suspended  the  conviction  (disL 
Lord  Justice-Clerk).— ^e/Z  v.  M*Fhee,  High  Court,  18th  July 
1883,  p.  312. 
See  Fraupulent  Debtor,  p.  48. 

„    Hotel,  Keeping  open,  p.  215. 

„    Breach  of  the  Peace,  p.  278. 

„    Salmon  Fishing,  p.  305. 

„    Ship,  p.  367. 

„  Bankrupt,  Fraudulent  Concealment  op  Property  bt, 
p.  443. 

„  Nuisance,  Smoke,  p.  509. 

„  Fraudulent  Bankrupt,  p.  665. 

AMENDMENT  OF  DATE  OF  OFFENCR 
See  Deforcement,  p.  582. 

AMENDMENT  OF  CASE. 

See  Eemit  to  Sheriff,  p.  514. 

ANALYST— Government. 

See  Adulteration  op  Milk,  p.  409. 
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.PPEAL 

A  private  Act  of  Parliament  authorising  the  construction  of  an 
underground  railway,  directed  that  a  penalty  not  exceeding 
£20  per  day,  to  be  imposed  on  the  railway  company  for  the 
interference  with  the  carriageway  of  the  streets  beyond  a 
fixed  period,  should  '  be  recoverable  with  costs  in  the  Court 
of  the  Sheriff  of  the  county  of  Lanark  on  summary  applica- 
tion by  all  or  any  of  the  proprietors  or  tenants  in  that  part  of 
the  street'  which  was  opposite  the  portion  which  had  not 
been  restored  within  the  fixed  period. 

In  an  appeal  on  a  Case  stated  under  the  Summary  Prosecutions 
Appeals  Act,  1875,  against  a  judgment  of  the  Sheriff  under 
the  Summaiy  Jurisdiction  Acts,  1864  and  188 1,  convicting 
the  Company  of  a  contravention  of  their  Act,  the  appellants 
objected  to  the  competency  of  recovering  the  penalties 
provided  by  way  of  complaint  under  the  Summary  Jurisdic- 
tion ActSy  in  re8]>ect  that  they  were  not  penalties  in  the  sense 
of  these  Acts,  which  were  not  capable  of  being  applied  to 
incorporations  which  could  not  suffer  imprisonment — the 
proper  remedy  being  a  summary  application  in  the  Ordinary 
Sheriff  Court.  The  Court  dismissed  the  appeal  Opinions  as 
to  whether  the  Court  of  Justiciary  has  power  in  a  Case  stated 
for  its  opinion  under  sec.  3  of  the  Summary  Prosecutions 
Appeals  Act  of  1875,  to  modify  the  penalty  imposed  by  the 
inferior  Judge. — Glasgow  City  and  District  Bailway  v. 
Hutchison's  Trustees,  High  Court,  30th  March  1884,  p.  420. 

See  Statute  42nd  and  43rd  Vic,  o.  cxxxu.  (Edinburgh  Muni- 
cipal and  Police  Act,  1879),  p.  160. 
„   Wbiohts  and  Measures,  p.  243. 

„   Statute  38th  and  39th  Vic,  o.  62,  sec.  3  (Summary  Prose- 
cutions Appeals  Act,  1875),  pp.  274  and  329. 

Case  on.  Amending. 

See  Remit  to  Sheriff,  p.  514. 

Competency  of. 


See  Weights  and  Measures,  p.  243. 

„   Statute  38th  and  39th  Vic,  c.  62,  seos.  2  and  3  (Summary 
Prosecutions  Appeals  Act,  1875),  pp.  274,  329. 

„  Explosives  Keeping,  p.  539. 
Under  Small  Debt  Act. 


See  Eemit  to  Sheriff,  p.  624. 
RT  AND  PART. 

See  Fraudulent  Bankrupt,  p.  664. 
3SAULT. 

See  Alternative  Charge  and  General  Conviction,  p.  312. 
„  Mobbing  and  Eioting,  p.  317. 
,,  Sentence,  Suspension  of  Part  of,  p.  454. 
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ASSAULT,  Followed  by  Death. 
See  Tholino  Assize,  p.  206. 

■  With  Loaded  Firearms. 

See  Aggravation,  p.  31. 
ATTENDANCE  ORDER. 

See  Education  Acts,  p.  614. 
ATTEMPT  TO  EXTORT  MONEY. 
See  Violating  Sepulchbe,  p.  65. 
ATTEMPTING    TO  HAVE  UNLAWFUL    CARNAL  KNOW- 
LEDGE,  &c. 
See  Statute  48th  and  49th  Via,  o.  69  (Cnminal  Law  Amend- 
ment Act,  1885),  p.  696. 
„   Unlawful   Carnal    Knowledge,  Attempting  to  Hays, 
p.  722. 
BAIL. 

In  a  case  which  was  certified  from  a  Circuit  Court  to  the  High 
Court  upon  an  objection  to  relevancy,  and  the  panel,  who  was 
out  on  bail,  failed  to  appear  at  the  diet  fixed  for  his  appea^ 
ance  before  the  High  Court — Held  that  the  Court  could 
competently  pronounce  sentence  of  fugitation,  and  declare 
the  bail-bond  forfeited,  and  such  sentence  pronounced 
accordingly. — John  Hannah^  High  Court,  2nd  Nov.  1883, 
p.  346. 
BAIL-BOND — Forfeiture  op. 

See  Bail,  p.  346. 
BANKRUPT— Fraudulent. 

See  Fraudulent  Debtor,  p.  48. 
„   Fraudulent  Bankrupt,  pp.  473,  665. 
BANKRUPT — Fraudulent,  Concealment  op  Property  by. 

An  indictment  charged  the  putting  away,  carrying  ofi^,  or  con- 
cealing of  his  funds  by  a  bankrupt,  for  the  purpose  of  defraud- 
ing his  creditors,  also  the  statutory  crimes  and  offences  in 
section  13,  sub-sections  1,  2,  and  3  of  '  The  Debtors  (Scotland) 
Act,  1880,'  and  set  forth  in  the  minor  that  the  panel  did, 
alternatively,  put  away,  carry  off,  or  conceal  certain  funds,  &&, 
on  an  occasion  between  25  th  October  1882  and  1st  March 
1883,  which  was  within  four  months  next  prior  to  the  pre- 
sentation of  the  petition  for  his  sequestration.  Further,  in 
the  charge  under  sub-section  1  of  section  13  charging  the 
failure  fully  and  truly  to  disclose  the  state  of  his  affairs  to  the 
best  of  his  knowledge  and  belief,  the  libel  contained  no  specific 
averment  regarding  the  panel's  knowledge  and  belief. 
Held,  upon  objections,  that  the  libel  was  not  irrelevant  by  reason 
of  the  alternatives  objected  to  ;  also  that  the  allegations  in  the 
minor  sufficiently  negatived  the  possibility  of  the  acts  libelled 
having  been  done  without  knowledge  and  belief,  and  that 
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BANKRUPT—  Fraudulent — continued. 

there  was  not  too  great  latitude  taken  in  libelling  the  time, 
and  the  objections  repelled  accordingly. 

Sentence,  ten  months'  imprisonment. — /Fim.  Thiele  or  Comdiusy 
High  Court,  25th  March  1884,  p.  443. 

See  Fraudulent  Debtor,  p.  48. 
BANK  DIRECTOR— Fraudulent. 

A  bank  director,  who  pleaded  guilty  to  having  used  and  uttered, 
as  true,  fabricated  and  falsified  reports  and  balance  sheets  or 
statement  of  affairs,  of  the  bank  of  which  he  was  director, 
applicable  to  three  consecutive  years,  knowing  the  same  to  be 
fabricated  and  false,  for  the  purpose  of  concealing  and  mis- 
representing the  true  state  of  the  company's  affairs,  with  intent 
to  defraud,  and  whereby  members  of  the  company  and  of  the 
public  were  deceived,  imposed  upon,  and  defrauded,  sentenced 
to  eight  months'  imprisonment. — James  Nicol  Fleming^  High 
Court,  July  3,  1882,  p.  37. 
BANK  MANAGER — Embezzlement  bt. 

See  Theft,  p.  552. 
BANK  REPORTS  AND  BALANCE  SHEETS— False. 

See  Bank  Director,  Fraudulent,  p.  37. 
BEGGING— Fraudulent. 

Held  in  a  suspension  of  a  conviction  upon  a  complaint  for  a 
contravention  of  section  4  of  5  Geo.  IV.,  c.  83,  '  An  Act  for 
the  punishment  of  idle  and  disorderly  persons  and  rogues  and 
vagabonds  in  that  part  of  Great  Britain  called  England,'  as 
amended  and  extended  to  Scotland  by  section  15  of  *  The 
Prevention  of  Crimes  Act,  1871,'  that  the  whole  of  the 
provisions  in  said  4th  section  were  extended  to  Scotland  by 
the  said  15th  section,  and  not  merely  the  clause  in  the  former 
section  which  was  amended  by  the  latter:  that  the  whole 
section  being  in  force  in  Scotland,  the  suspender  was  therefore 
rightly  convicted  and  sentenced  upon  the  said  complaint  before 
a  Sheriff  of  the  offence  of  gathering  or  collecting  alms  under 
false  pretences,  and  the  Bill  refused. — McLean  v.  Murdoch^ 
High  Court,  December  22,  1882,  p.  193. 
By  Means  op  False  Pretences. 

See  Begging,  Fraudulent,  p.  193. 
BETTING. 

Section  3  of  The  Betting  Act,  1853,  extended  to  Scotland  by 
The  Betting  Act,  1874,  enacts  that  *  any  person  who,  being 
the  owner  or  occupier  of  any  house,  office,  or  room,  or  other 
place,  shall  knowingly  and  wilfully  permit  the  same  to  be 
opened,  kept,  or  used  by  any  other  person'  for  the  purpose  of 
betting,  shall  be  liable  in  certain  penalties. 

The  appellant  was  the  proprietor  of  the  Shawfield  Recreation 
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BETTmO'-eoniinued. 

Grounds,  twenty  acres  in  extent,  which  were  used  for  racing, 
and  large  numbers  of  the  public  were  accustomed  to  go  there, 
and  among  them  a  betting  man  (M'Gibbon),  with  whom 
numbers  of  the  public  made  bets,  and  with  the  knowledge  of 
the  proprietor.  A  complaint  was  raised  against  the  latter, 
charging  him  with  an  offence  against  sec.  3  of  The  Betting 
Act,  1853,  in  respect  the  Recreation  Grounds  was  a  '  place'  in 
the  sense  of  the  statute  of  which  he  was  the  owner,  and  in 
which  he  allowed  persons  to  bet  Held  dissenting  Lord 
Craighill,  (1)  that  the  grounds  were  not  a  '  house,  office,  room, 
or  other  place'  within  the  meaning  of  the  Act ;  and  (2)  even 
if  the  grounds  were  such  a  place,  the  proprietor  was  not  liable 
under  the  Act  as  having  permitted  betting,  notwithstanding 
that  he  saw  betting  being  carried  on  by  a  professional  book- 
maker who  had  come  in  along  with  the  rest  of  the  public,  and 
did  not  take  means  to  stop  it. — Henretty  v.  Hart^  High 
Court,  17th  December  1885,  p.  703. 

BETTING  IN  HOUSE,  OFFICE,  ROOM,  OR  OTHER  PLACE. 
See  Bbtting,  p.  703. 

BOWING  CONTRACT. 

See  Contagious  Diseases,  Animals,  p.  267. 

BREACH  OF  CERTIFICATE— Hotel. 

See  Hotel  Keeping  Open,  pp.  150  and  215. 
— ^— ^-^— — — Entertaining. 

See  Breach  of  Certificate,  p.  616. 
■ By  Servant. 


A  hotel-keeper  is  not  liable  to  conviction  for  a  breach  of  his 
certificate  in  respect  of  an  act  done  by  a  servant  in  his  house 
in  his  absence  and  against  his  express  instructions. 

The  keeper  of  an  hotel  having  left  his  hotel  on  Sunday  afternoon, 
gave  a  female  servant  charge  of  the  premises,  and  left  in  her 
care  some  beer  and  whisky,  with  strict  injunctions  that  sba 
was  to  admit  no  one  to  the  house  except  bona  fide  travellers, 
nor  to  give  anyone,  except  bona  fide  travellers,  beer  or  whisky. 
The  servant,  in  her  master's  absence,  admitted  an  acquaintance, 
and  gave  him  a  glass  of  whisky,  taking  the  price  of  it  from 
him  and  accounting  for  it  to  her  master.  The  master  was 
convicted  of  a  contravention  of  his  certificate,  but  the  Court 
quashed  the  conviction. — Greenhill  v,  Stirling,  High  Court, 
1885,  p.  602. 

Grocers. 


A  person  holding  a  grocer's  certificate  was  convicted  of  a  brpach 
of  it,  in  so  far  as  she  had  trafficked  in  or  given  a  pint  of  ale 
to  each  of  two  persons  named  to  be  consumed  on  her  prcmisee. 
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BREACH  OF  CERTIFICATE— Grocers— con^mMc^. 

It  was  proved  that  she  had  '  gratuitously  given  the  ale  by  way 
of  a  treat'  to  the  two  persons  named  in  the  kitchen  behind  her 
shop,  between  ten  and  eleven  p.m. 

Held  that  she  had  not  '  given'  the  ale  to  be  consumed  on  the 
premises  in  the  sense  of  the  Public-Houses  Acts  Amendment 
Act^  1862,  and  conviction  therefore  quashed. — Kay  v. 
Oemmelly  High  Court,  13th  November  1884,  p.  535. 

The  holder  of  a  grocer's  certificate, — which  prohibits  the  giving 
of,  or  trafficking  in,  spirits  to  be  drunk  or  consumed  on  the 
licensed  premises, — gave  gratuitously  and  as  hospitality  to  a 
friend,  a  glass  of  ale  at  10  p.m.  of  the  day  libelled,  which  was 
consumed  on  the  premises.  Held  that  this  did  not  amount  to 
a  giving  to  be  consumed  on  the  premises  in  the  sense  of  the 
Act,  and  a  conviction  for  breach  of  the  certificate  quashed 
accordingly. — M'PetrU  v,  Cadenhead,  High  Court,  19th 
March  1885,  p.  616. 

See  Trafficking  in  Spirits,  p.  33. 

BREACH  OF  THE  PEACE 

A  Police  Court  complaint  charging  a  man  with  having,  within  a 
hall  occupied  by  the  Salvation  Army,  and  during  a  meeting 
of  a  branch  of  that  Army,  conducted  himself  in  a  riotous, 
outrageous,  and  disorderly  manner,  by  then  and  there  shouting 
and  screaming  at  the  top  of  his  voice,  or  otherwise  creating  a 
noise  and  disturbance,  whereby  the  said  meeting  was  inter- 
rupted and  disturbed,  and  a  breach  of  the  peace  committed, 
held  to  be  relevant,  and  a  general  conviction  following  thereon 
sustained. — Hendry  y,  Ferguson^  High  Court,  13th  June  1883, 
p.  278. 

See  Salvation  Armt,  p.  174. 
„   Mobbing  and  Rioting,  p.  317. 

BREACH  OF  TRUST  AND  EMBEZZLEMENT. 

Held  that  where  an  agent  is  entrusted  by  a  client  with  a  deposit 
receipt  for  the  purpose  of  investing  the  proceeds  thereof,  the 
agent  is  not  entitled  to  uplift  the  money  before  the  investment 
is  ready,  and  mingle  the  amount  received  with  his  own  funds 
without  the  consent  of  his  client :  and  that  where  the  agent  so 
acts,  and  is  charged  with  breach  of  trust  and  embezzlement^ 
the  question  for  the  jury  is  whether  the  circumstances  proved 
disclose  a  guilty  intention  on  his  part  to  appropriate  the  money 
to  his  own  purposes. — /.  B,  W.  Lee^  High  Court,  20th  Octo- 
ber 1884,  p.  492. 

See  Bank  Director,  Fraudulent,  p.  37. 

„   Fraudulent  Bankrupt,  p.  473. 


736  INDEX. 

BROKER. 

In  an  appeal  by  a  person  convicted  '  of  the  offence  libelled '  upon 
a  charge  under  sections  172,  184,  and  200  of  '  The  Glasgow 
Police  Act,  1866/  of  having,  within  or  near  the  premises 
occupied  by  him,  carried  on  the  trade  of  a  broker  within  the 
meaning  of  said  Act  without  having  obtained  a  license  so  to 
do,  by  '  purchasing  from  some  person  or  persons  to  the  com- 
plainer  unknown,  second-hand  articles  or  goods,  viz.,  twenty- 
three  and  a  half  or  thereby  potato  bags  which  had  been  in 
use.'  Held  that  the  complaint  was  relevant,  but  2d  (disBen- 
tienie  Lord  Craighill),  that  the  single  act  of  purchase  proved 
was  not  sufficient  to  establish  that  the  accused  carried  on 
the  trade  of  a  broker  as  defined  by  section  200  of  the  Statute. 
—M'Mullan  v.  M'Phee,  High  Courts  June  9,  1882,  p.  1. 

BROTHEL. 

See  PaosTiTnTEs,  Harboubino,  p.  210. 

BURGH. 

See  Statuts  20th  and  2Ist  Vic,  o.  73  (Smoke  Nuisance  Scot- 
land Abatement  Act»  1857),  p.  152. 

BURGH  MAGISTRATE. 

See  Salvation  Armt,  p.  174. 
„  Strbbts  and  Roads,  Obstruction  op,  p.  497. 

BYE-LAW. 

See  Omnibusbs,  Starting  of,  p.  16. 

„   Statute  42nd  and   43rd  Vict.,   c.    cxxxu.   (Edinburgli 
Municipal  and  Police  Act,  1879),  p.  160. 
CAUSE— Dbtermination  of. 

See  Statute  38th  and  39th  Vic,  a  62,  sscs.  2  and  3  (Sum- 
mary Prosecutions  Appeals  Act,  1875),  p.  329. 

CERTIFICATION  FROM  CIRCUIT  COURT. 
See  Bail,  p.  346. 

CHARACTER  OF  WITNESS. 

In  a  suspension  of  a  conviction  of  the  crime  of  reset,  hdd  that  it 
was  competent  for  the  Prosecutor  to  lead  evidence  as  to  the 
character  of  the  person  from  whom  the  accased  in  his  deckn- 
tion  stated  that  he  had  received  the  goods  alleged  to  have 
been  resetted,  and  who  was  not  in  the  Crown  list  of  witnesses, 
and,  though  cited  for  the  panel,  did  not  appear. — OracU  v. 
StuaH,  High  Court,  22nd  Feb.  1884,  p.  379. 
CHILDREN— Employment  op. 

See  Locomotives  on  Turnpikes,  p.  186. 
CIVIL  AND  CRIMINAL. 
See  Jurisdiction,  p.  233. 

„   Statute  38th  and  39th  Via,  c.  C2,  secs.  2  and  3  (Sum- 
mary Prosecutions  Appeals  Act,  1785),  p.  829. 
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CIVIL  RIGHTS,  CoMPETiNO. 

See  Salmon  Fishino,  p.  479. 
CLERICAL  ERROR— In  Conviction. 
See  CoNYicnoN,  Defect  in,  p.  365. 
CLOSE  TIMK 

See  Salmon  Fishino  with  Leister,  p.  495. 
„  Salmon  Fishino,  p.  518.  i 

„   Stake  Nets,  p.  608. 
COLLECTING  ALMS  BY  FRAUD. 
See  Beooino,  Fraudulent,  p.  193. 
COLLISION  AT  SEA. 

See  Neglect  of  Duty  by  Master  and  Mate  of  Steam  YesseLi 
p.  680. 
COMPETENCY. 

See  Jurisdiction,  p.  233. 
„   Statute  38th  and  39th  Vic,  c.  62,  secs.  2  and  3  (Sum- 
mary Prosecutions  Appeals  Act,  1875),  p.  329. 
„  Excise  Prosecution,  p.  354. 
„  Character  of  Witness,  p.  379. 
„   Nuisance,  Smoke,  p.  509. 
COMPLAINT. 

See  Trafficking  in  Spirits,  p.  33. 
„   Statute  29th  and  30th  Vic,  c.  oclxxiil  (Glasgow  Police 

Act,  1866),  p.  147. 
„  Obstructino  Street,  p.  212. 
„   Breach  of  the  Peace,  p.  278. 
„  Contempt  of  Court,  p.  387. 
„   Deforcement,  p.  582. 
COMPUTATION  OF  TIME  FOR  APPEALING. 

See  Statute  38th  and   39th  Vic,  a  62,  ssa  3  (Summary 
Prosecutions  Appeals  Act,  1875),  p.  274« 
CONCEALMENT  OF  DEAD  BODY. 

See  Violating  Sepulchre,  p.  65. 
CONCEALMENT  OF  PROPERTY— Fraudulent. 

See  Fraudulent  Debtor,  p.  48. 
CONSENT  OF  PRISONER 

See  Witness  not  on  List,  p.  370. 
CONTAGIOUS  DISEASES,  ANIMALS, 

Held  that  the  tenant  of  a  farm  who  failed  to  give  notice  that  the 
cows  belonging  to  him  on  said  farm  were  affected  with  foot 
and  mouth  disease  was  rightly  and  competently  convicted 
before  the  Justices  as  being  the  person  having  the  cows  '  in  his 
possession  or  under  his  charge^  within  the  meaning  of  section 
31  of  the  Contagious  Diseases  (Animals)  Act,  1878,  and  as 
such  bound  to  report  the  existence  of  said  disease  to  the  police, 
notwithstanding  that  it  was  proved  that  he  did  not  reside  at 
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the  farro,  and  had  let  the  cows  upon  it  to  his  nephew,  who 
resided  there,  on  a  bowing  contract  for  payment  of  an  annual 
sum  for  the  milk  of  each  cow,  he,  the  bower,  being  bound  to 
replace  any  cows  which  died. — Robertson  v.  LocaL  Authority  of 
rertJiahire,  High  Court,  13th  June  1883,  p.  267. 
CONTEMPT  OF  COURT. 

At  the  conclusion  of  the  examination  of  a  witness  in  an  action 
in  the  Sheriff  Court,  under  the  Debts  Eecoveiy  Act,  1867,  the 
Sheriff  ordered  the  pursuer  to  be  taken  into  custody  on  the 
ground  Hhat  he  had  disguised  the  truth  and  not  told  the 
whole  truth,'  and  the  following  conviction  and  sentence  wu 
thereupon  pronounced :  '  The  said  witness  having  been  duly 
sworn  to  tell  the  truth,  and  having  grossly  prevaricated  in  his 
evidence  in  the  examination,  the  said  Sheriff-substitute  finds 
him  guilty  of  contempt  of  Court,  and  therefore  sentences  and 
adjudges  him  to  be  imprisoned  for  the  space  of  ten  days  from 
this  date  with  hard  labour.' 

The  witness  brought  a  Bill  of  Suspension  calling  the  Sheriff- 
substitute  as  respondent,  and  pleaded  that  the  conviction  and 
sentence  was  pronounced  without  any  complaint  setting  forth 
the  charge  having  been  served  upon  him,  and  without  a  snf- 
ficient  specification  of  the  particular  acts  of  prevarication  of 
which  he  had  been  found  guilty  being  set  forth  in  the  convic- 
tion. Counsel  for  the  Sheriff-substitute  stated  to  the  Court 
that  he  had  been  advised  that  it  was  not  consistent  with  hii 
official  position  to  appear  as  a  party. 

The  Court  (diss.  Lord  Young)^refused  the  Bill,  being  of  opinion  (1) 
That  the  Sheriff  had  jurisdiction  to  proceed,  proprio  moiu,  and 
to  punish,  de piano,  without  complaint,  for  prevarication  on  oath 
committed  before  him  ;  and  (2)  that  it  was  unnecessary  to  set 
out  in  the  warrant  the  particular  acts  warranting  the  conviction. 

Held  (diss.  Lord  Young)  that  the  Sheriff-substitute  was  right  in 
not  appearing  as  a  party. — Madeod  v.  Speirt^  High  Cooit, 
18th  March  1884,  p.  387. 
CONVICTION. 

See  Trafficking  in  Spirits,  p.  33. 

„    Plka  of  Guilty,  Unauthbnticated,  p.  132. 

„    Procurator- Fiscal,  p.  284. 

„    Contempt  of  Court,  p.  387. 
■  Defect  in. 

Tlie  record  of  a  conviction  in  a  Police  Court  bore  that  certain  of 
the  accused  were  '  to  forfeit  and  pay  the  sum  of  twenty 
shillings  each  of  penalty,'  and  that  the  others  were  '  to  forfeit 
and  pay  the  sum  of  fifteen  each  (sic)  of  penalty.'  Fines  of 
twenty  and  fifteen  shillings  respectively  were  paid, — ^In  a  mob- 
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pension  held  that  the  omission  of  the  word  '  shillings '  in  the 
second  case  did  not  vitiate  the  conviction. — Gallie  and  Others 
V.  Ferguson,  High  Court,  2l8t  Nov.  1883,  p.  365. 

Where  Procuratob-Fiscal's  Title  Disputed. 

See  Procurator-Fiscal,  p.  284. 

Following  partly  upon  Confession. 


A  conviction  upon  a  summary  complaint  which  bore  to  proceed 
partly  in  respect  of  the  judicial  confession  of  guilt,  and  partly 
on  the  evidence  adduced,  suspended  as  radically  null,  and 
the  bill  held  competent,  notwithstanding  the  limitation  of 
review  in  section  430  of  the  General  Police  Act  of  1862, 
by  virtue  of  which  the  conviction  had  been  obtained.  Held 
also  that  there  had  been,  in  the  circumstances,  no  such  acquies- 
cence or  delay  on  the  part  of  the  accused  as  to  bar  him  from 
pleading  the  nullity. — Cochran  v.  Ferguson^  High  Court, 
October  27,  1882,  p.  169. 

Signing. 


See  Conviction  following  partly  on  Confession,  p.  169. 
Under  Statute  not  set  forth  in  Indictment. 


See  Statute  48th  and  49th  Vic,  c.  96,    secs.  1,  5,  and  9 
(Criminal  Law  Amendment  Act,  1885),  p.  696. 
CRIMEN  CONTINUUM. 

See  Eeset,  p.  379. 
„    Fugitive,  p.  649. 
CRIMEN  VIOL  ATI  8EPULGHRL 

See  Violating  Sepulchre,  p.  65. 
CULPABLE  HOMICIDE. 

Circumstances  in  which  culpable  homicide  was  held  to  be 
relevantly  charged  against  two  sets  of  officials  of  a  railway 
company  through  whose  separate  and  successive  failures  of 
duty  a  collision,  resulting  in  the  death  of  a  passenger,  was 
occasioned  upon  a  section  of  the  line  worked  upon  the  block 
system. — George  Little  and  Others^  Dumfries,  3rd  April 
1883,  p.  259. 

If  a  person  is  engaged  in  an  unlawful  act,  or  in  the  discharge  of 
a  lawful  act  in  an  unlawful  way,  and  the  death  of  another  is 
the  result,  that  in  the  abstract  amounts  to  culpable  homicide, 
even  although  the  fatal  result  was  mainly  due  to  a  combination 
of  extraneous  circumstances,  and  would  not  or  might  not,  but 
for  these  extraneous  circumstances,  have  happened. — Charge 
Broadly,  Stirling,  3rd  October  1884,  p,  490. 

Three  panels  were  charged  with  assault  with  intent  to  ravage, 
and  also  with  culpable  homicide.  The  charge  of  culpable 
homicide  was  to  the  effect  that,  immediately  after  the  assault 
with  intent  to  ravage,  the  woman  who  had  been  assaulted 
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having  risen  and  endeavoured  to  escape  by  running  in  the 
direction  of  a  precipice,  the  panels,  all  and  each,  or  one  or 
more  of  them,  did  '  follow  after  and  pursue '  her  to  or  near  the 
edge  of  the  precipice,  and  she  did,  '  while  endeavouring  to 
escape  from'  their  pursuit,  fall  over  the  precipice  and  was 
killed. — Objection  repelled  that  the  charge  was  irrelevant  in 
respect  that  no  felonious  intent  in  following  after  and  pursuing 
was  libelled,  and  that  it  was  not  specified  that  the  falling  over 
the  precipice  was  the  consequence  of  the  following  after. — 
Patrick  Sloven  and  Other$^  High  Courts  17th  November  1885, 
p.  694. 
See  Nbglbot  of  Duty  bt  Mastsr  and  Mats  of  Stsam  Ybsssl^ 

p.  68. 
„    Poisoning,  AcoiDBNTAii,  p.  675. 
CULPABLE  NEGLIGENCE. 

See  Poisoning,  Acoidental,  p.  675. 
CULPABLE  AND  RECKLESS  FIRE  RAISING. 

See  Wilful  Fire-baising,  p.  287. 
CULPABLE  AND  RECKLESS  NEGLECT  OF  DUTY. 

See  Nbglbot  of  Duty,  Culpable  and  Reoklbbs,  p.  259* 
DANGER  TO  LIFE. 

See  Neglect  of  Dutt  bt  Master  and  Mate  of  Steam  Ysbsbi^ 
p.  680. 
DATE,  Amendment  of. 

See  Deforcement,  p.  582. 
DEBTOR — Concealment  of  Effects  by. 

See  Bankrupt,  Fraudulent  Concealment  of  Propebtt  by,  p. 
443. 

rRAXn)ULENT. 

See  Fraudulent  Debtor,  p.  48. 
In  Process  of  Sequestration. 


See  Fraudulent  Bankrupt,  p.  666. 
DECREE  IN  ABSENCE. 

See  Decree  inforo,  p.  670. 
DECREE  BY  DEFAULT. 

See  Decree  inforo^  p.  670. 
DECREE  IN  FORO. 

When  both  parties  have  appeared  at  the  first  calling  of  a  case  in 
the  Small  Debt  Court,  any  decree  pronounced  therein  at  a 
future  diet,  at  which  one  of  the  parties  does  not  attend,  and 
is  not  represented,  is  not  a  decree  in  absence^  bat  a  decree  bj 
default.  Held,  therefore,  that  a  sist  in  a  warrant  to  cite  the 
defender  and  witnesses,  obtained  on  consignment  of  expenses 
decerned  for  in  a  decree  of  absolvitor  pronounced  on  the  failure 
of  a  pursuer  to  appear  in  a  small  debt  action,  was  incompetent, 
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in  respect  that  the  parties  to  the  action  had  been  present  at  a 
preyions  diet  in  the  Small  Debt  Court,  when  the  case  was 
ebntinued ;  that  the  decree  was,  therefore,  a  decree  in  foro^ 
and  as  such  did  not  fall  within  the  provisions  for  sisting 
decrees  in  absence  in  section  16  of  the  Small  Debt  Act — 
JPorraU,  Hdttam,  ^  Co.,  v.  APDowaU,  Glasgow,  29th  Augost 
1886,  p.  670. 

DEFORCEMENT. 

Held  that  the  offences  in  a  summary  complaint  which  charged 
the  crimes  of  deforcement  and  assault  might  competently  have 
been  tried  under  Sir  William  Rae's  Act  (9  Geo.  lY.,  c  29) 
and  were  competently  brought  under  the  Summary  Jurisdic- 
tion Acts :  that  an  amendment  of  the  date  of  the  alleged 
offence  was  therefore  competently  made  in  terms  of  the  pro- 
vision in  section  5  of  the  Summary  Procedure  Act,  1864,  after 
trial  had  been  begun,  and  the  prosecutor's  case  closed,  the 
accused  having  been  offered  an  adjournment  of  the  case,  and 
the  change  of  date  making  no  difference  in  the  character  of  the 
offence  charged,  nor  causing  any  injustice. 

In  the  course  of  the  trial  the  Sheriff-substitute  examined  a  person 
who  was  neither  sworn  nor  cited  by  either  side.  Held  that  as 
what  was  then  elicited  was  impertinent  to  the  case,  it  did  not 
afford  a  good  ground  of  objection  to  the  conviction. — Maiheson 
v.  Ro98y  High  Court,  19th  March,  1885,  p.  582. 

DELAY  AND  ACQUIESCENCE. 

See  Conviction  following  partly  upon  Confession,  p.  169. 

DESTROYING  TREES. 

See  Plea  of  Guilty,  XJnauthenticated,  p.  132. 

DESUETUDK 

See  Salvation  Army,  p.  174. 

DRUGGIST  ACCIDENTALLY  SUPPLYING  POISON. 
See  Poisoning,  Acgu)ental»  p.  675. 

EDUCATION  ACTS. 

A  complaint  alleging  a  contravention  of  the  Education  Acts,  1 872- 
1883,  and  praying  for  an  attendance  order,  was  brought  under 
the  Summary  Jurisdiction  Act,  1881,  and  was  signed  neither 
by  the  complainers  (the  School  Board)  nor  a  duly-qualified  lai^ 
agent,  as  section  9  requires,  but  by  an  officer  appointed  by  the 
School  Board  to  report  defaulters  to  them. 

Held  that  the  complaint  was  properly  initiated. — School  Board 
ofNoHh  Uist  V.  Macdonald,  High  Court,  19th  March,  1885, 
p.  6U. 

EMBEZZLEMENT. 
See  Theft,  p.  552. 
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ENGINE  DRIVER 

See  CuLPABLB  HoificiDB,  p.  2«59. 

EVIDENCE 

See  Statute  42nd  and  43rd  Vic,  o.  oxxxu.  (Edinburgh  Muni- 
cipal and  Police  Act»  1879),  p.  160. 

— — —  Additional  Eemit  to  take. 
See  Oppression,  p.  471. 
„  Remit  to  Sheriff,  p.  514. 

Shorthand  Writers'  Notes  of. 


See  Statute  37th  and  38th  Vic,  c.  64,  sect.  4  (Evidence  Amend- 
ment Scotland  Act,  1874),  p.  118. 

AS  TO  Character  of  Witness. 


See  Character  of  Witness,  p.  379. 
Eecorpino  in  Civil  Cases. 


See  Statute  37th  and  38th  Vic,  a  64  (Evidence  Amendment 
(Scotland)  Act,  1874)  p.  118. 

EXCHEQUER 

See  Excise  Prosecution,  p.  354. 

EXCISE  PROSECUTION. 

A  person  convicted  upon  a  complaint  brought  under  the  Summary 
Jurisdiction  (Scotland)  Acts,  1864  and  1881,  before  two 
Justices  sitting  as  a  Court  of  Summary  Jurisdiction,  in  terma 
of  the  Pawnbrokers  Act,  1872,  of  having  contravened  section 
6  thereof,  in  so  far  as,  time  libelled,  '  he  did  in  his  shop '  (a 
broker's)  '  act  as  a  pawnbroker  within  the  meaning  of  said  Act, 
particularly  section  6  thereof,  by  taking  a  watch  and  chain 
with  guinea  attached  in  pawn,'  from  a  person  named  and 
designed,  '  without  having  in  force  a  proper  license  from  the 
Commissioners  of  Inland  Revenue,'  brought  a  Bill  of  Sus- 
pension before  the  High  Court  on  the  ground  that  the  com- 
plaint, being  neither  relevant  nor  sufficiently  specific,  the 
conviction  was  inept,  and  was  also  further  bad  in  respect  that 
under  the  Summary  Procedure  Act,  1864,  and  the  Pawn- 
brokers Act  of  1872,  it  was  competent  only  to  award 
immediate  imprisonment,  in  place  of  imprisonment  after 
fourteen  days,  on  failure  to  pay  the  penalty. 

The  respondent,  the  Public  Prosecutor,  objected  to  the  compet- 
ency of  the  Bill  on  the  ground  that  the  case  was  a  Bevenae 
one,  and  the  only  redress  competent  under  the  rerenue  statutes 
in  such  prosecutions  was  by  way  of  appeal  to  the  Quarter 
Sessions,  and  thereafter  by  appeal  upon  a  Case  stated  for  the 
opinion  of  the  Court  of  Session  as  the  Court  of  Exchequer. 

Held  that,  as  an  offence  punishable  by  penalty,  or,  failing  pay- 
ment, imprisonment,  was  sufficiently  disclosed  on  the  face  of 
the  complaint,  it  was  not  necessary  to  decide  the  question  of 
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competency  laised,  and  the  Bill  of  Suspension  refased,  with 
expenses. — Hunter  y.  Mowlam^  High  Court,  21  Nov.  1883, 
p.  364. 
EXPENSES. 

See  Trades  Union,  Unrbgistersd,  p.  137. 
„   Statute  38th  and  39th  Vic,  a  62  (Summary  Prosecutions 

Appeals  Act),  p.  329. 
„   Perjurt,  p.  350. 
EXPLOSIVES— Ejjepino. 

The  occupiers  of  a  licensed  store  for  mixed  explosives,  who  had 
fully  complied  with  all  the  structural  requirements  in  the 
Explosives  Act,  1875,  to  prevent  accidents  and  the  access  of 
unauthorised  persons,  having  been  charged  upon  a  complaint 
before  the  Sheriff  with  a  contravention  of  sections  23  and  39 
of  the  Act,  in  so  far  as  they  had  failed,  during  a  period  speci- 
fied, to  take  all  due  precaution  for  preventing  unauthorised 
persons  having  access  to  said  store,  and  particularly  to  provide 
a  guard  for  preventing  such  persons  from  having  access  thereto, 
in  consequence  of  which  the  store  was  entered  on  three  speci- 
fied occasions,  and  a  large  quantity  of  dynamite  was  stolen, 
the  Sheriff^  '  on  the  evidence,  held  that  the  respondents  took 
all  precautions  obligatory  or  considered  practicable  at  the 
time,'  and  found  the  charge  not  proven. 
The  Fiscal  appealed,  and  contended  that  the  Sheriff  had  fallen 
into  an  error  in  law  in  holding  that  the  occupier  of  a  store 
which  had  been  proved  to  be  structurally  insufficient  to  pre- 
vent successful  invasion  by  violence,  had,  in  terms  of  the  Act, 
taken  all  due  precaution,  where  no  provision  was  made  for 
guarding  the  same. 
Held  that  there  was  no  question  of  law  raised  in  the  case,  and 

the  appeal  diBmissed. 
Opinion,  That  the  duty  of  guarding  such  a  store,  which  has  been 
made  structurally  sufficient  to  the  satisfEUition  of  the  official 
inspector,  does  not  fall  upon  the  owner  or  occupier  of  the  store 
but  upon  the  police  authorities. — Dykes  v.  WiUiam  Dixan^ 
Limited,  High  Court,  7th  Feb.  1885,  p.  539. 
■   '  Dub  Prbcaittions  to  Guard  Stores  op. 

See  Explosives,  Keeping,  p.  539. 
EXTORTING  MONEY— Attempt  at. 
See  Violating  Sepulchre,  p.  65. 
FACTOR — ^Approprlation  of  Money  by. 

See  Theft,  p.  552. 
FAILURE  TO  KEEP  A  LOOK  OUT  ON  STEAM  VESSEL. 
See  Neglect  of  Duty  by  Master  and  Mate  of  Steam  Vessel, 
p.  680. 
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FALSEHOOD,  FRAUD  AND  WILFUL  IMPOSITION. 
See  Bank  Dibbotor,  Fraudulent,  p.  36. 
„  Fraudulknt  Dbbtob,  p.  48. 

FALSIFYING  BUSINESS  BOOKS. 
See  Fraudulbnt  Debtor,  p.  48. 

FINE — Amount  op. 

See  Conviction,  Dsfbot  in,  p.  365. 

FINE  AND  IMPRISONMENT. 
See  Stake  Nffrs,  p.  608. 

FIRE-RAISING— Wicked,  Culpable,  and  Reckless. 
See  WiLPUL  FiRB-RAiBiNO,  p.  287. 

FISHING  W^ITH  ROD. 

See  Salmon  Fishing,  p.  518. 
„  Salmon  Fishing  with  Leister,  p.  595. 

FOOT  AND  MOUTH  DISEASE— Failure  to  give  Notice  op. 
See  Contagious  Diseases,  Animals,  p.  267. 

FOREIGN. 

See  Fugitive,  p.  649. 

FORFEITURE  OF  BAIL-BOND. 
See  Bail,  p.  346. 

FORM— Want  op. 

See  Plea  op  Guilty,  Unauthenticated,  p.  132. 
„  Conviction  pollowing  partly  upon  Conpession,  p.  169. 

FRAUDULENT  BANKRUPT. 

Two  wool  brokers  having  been  charged  under  'The  Debtors 
(Scotland)  Act,  1880,'  section  13,  subsections  (A)  5  and  (B) 
3,  with  having  when  insolvent,  and  within  four  months  prior 
to  petitioning  for  sequestration,  obtained  on  credit  in  pursu- 
ance of  a  fraudulent  scheme,  large  quantities  of  wool  without 
paying  or  intending  to  pay  therefor,  and  with  paying  with  the 
proceeds  thereof  various  persons  from  whom  they  had  received 
previous  consignments  of  wool  on  sale  or  commission,  which 
they  had  sold,  but  had  failed  to  account  for  the  price  thereof; 
and  also  with  paying,  out  of  said  proceeds,  debts  due  by  them 
to  relatives  and  friends.  And  having  been  further  chaiged, 
also  under  said  13th  section,  (A)  0,  with  having,  within  four 
months  prior  to  the  presentation  of  their  petition  for  sequestra- 
tion, pledged  or  disposed  of,  otherwise  than  in  the  ordiiiaty 
way  of  trade,  certain  parcels  of  wool,  being  portions  of  the 
wool  obtained  on  credit  as  libelled  in  the  previous  charge,  and 
not  paid  for,  and  with  intent  to  defraud  their  creditors.  The 
libel  was  found  relevant  without  objection  taken,  and  the 
panels  pleaded  guilty  to  a  portion  of  the  first-mentioned 
charge,  and  to  the  second  mentioned  charge  as  libelled ;  and 
sentence  of  twelve  months'  imprisonment  was  pronounced 
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upon  each  of  them. — David  APGregar  and  Anoiher^  High 
Court,  July  21,  1884,  p.  473, 

A  person  who  was  neither  a  debtor  in  a  process  of  sequestration 
or  cessio  nor  insolvent,  having  been  convicted  of  the  offence 
specified  in  section  13  of  The  Debtors  Act,  1880,  on  the  ground 
that  he  had  assisted  such  a  debtor,  of  whose  position  and 
fraudulent  design  he  had  full  knowledge,  to  conceal  his  effects: 
The  Court  suspended  the  conviction,  on  the  ground  that  a 
person  so  assisting,  not  being  a  debtor  in  the  sense  of  section 
13,  viz.,  a  debtor  in  a  process  of  sequestration  or  cessio,  he 
could  not  competently  be  convicted  under  iL — Bubertsaru  v. 
Caird,  High  Court,  12th  August  1885,  p.  665. 

See  Fraudulent  Debtor,  p.  293. 
FRAUDULENT  BEGGING. 

See  Bbgoino,  Fraudulent,  p.  193. 
FRAUDULENT  DEBTOR. 

A  retail  jeweller  having  obtained  articles  of  jewellery  on  appro- 
bation or  on  sight  from  a  wholesale  jeweller,  by  means  of  false 
and  fraudulent  representations  and  pretences,  and  by  exhibit- 
ing business  books  containing  false  entries,  systematically 
pawned  them,  and  on  being  charged  with  theft,  or  alternatively 
with  falsehood,  fraud,  and  wilful  imposition,  he  objected  to 
the  relevancy  of  the  charge  of  theft  that  the  property  of  the 
articles  having  passed  he  committed  no  theft  by  pawning  them. 
Held  that  the  property  had  not  passed,  and  the  objection  re- 
pelled. Objection  also  that  the  false  representations  and  pre- 
tences libelled  were  not  such  as  could  deceive,  and,  at  all 
events,  were  not  sufficiently  specific,  as,  especially,  it  was  not 
set  forth  wherein  the  falsification  consisted,  repelled. 

Objections  to  the  relevancy  of  charges  of  having  contravened 
section  13  of  The  Debtors  (Scotland)  Act,  1880,  sub-sections 
3,  4,  and  5,  that  the  minor  proposition  of  the  indictment  was 
vague,  and  not  sufficiently  specific  in  various  particulars,  re- 
pelled; but  observed  that  the  charges  were  not  correctly 
libelled. 

Question — Whether  the  offence  in  sub-section  5  of  section  13  of 
The  Debtors  (Scotland)  Act,  1880,  is  relevantly  libelled  by 
using  the  alternatives  in  the  Statute,  and  charging  that  the 
panel — a  debtor  in  a  process  of  sequestration — did,  within  tlie 
time  specified  in  the  Act,  paten,  pledge,  or  dittpose  of  otherwise 
than  in  the  ordinary  way  of  trade,  the  articles  libelled,  being 
property  obtained  on  credit  and  which  had  not  been  paid  for, 
or  whether  the  particular  mode  in  which  the  property  was  dis- 
posed of  must  be  specified] — fFnu  Wilson,  High  Court,  July 
3,  1882,  p.  48. 

3   C 
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It  is  enacted  by  section  13,  sub-section  (A)  1,  of  The  Debtors 
(Scotland)  Act,  1880,  that  a  debtor  in  a  process  of  seqaestia- 
tion  or  cessio  shall  be  deemed  guilty  of  a  crime  and  ofTence, 
unless  he  proves  that  he  had  no  intent  to  defraud,  if  he  does 
not,  to  the  best  of  his  knowledge  and  belief,  fully  and  truly 
disclose  the  state  of  his  aflOurs,  in  terms  of  The  Bankropicj 
(Scotland)  Act,  1856,  or  the  Cessio  Act,  as  the  case  may  ba— 
Held  that  there  are  three  essential  elements  in  the  abo?e 
enactment,  which  ought  to  be  set  forth  in  a  chaige  of  the  said 
crime  and  offence,  rit, : — First,  what  the  true  state  of  the 
af^urs  of  the  accused  was ;  second,  that  he  knew  and  belieyed 
it  to  be  so ;  and,  third,  that  he  did  not  disclose. 

Terms  of  an  indictment  charging  said  crime  and  offence,  which 
was  held  to  be  relevant,  and  which  it  was  held  contained  s 
sufficient  averment  of  knowledge  and  belief,  and  also  of 
property  and  possession,  on  the  part  of  the  accused. 

The  Debtors  (Scotland)  Act,  1880,  sec  13,  sub-sec  (A)  2, 
enacts  that  a  debtor  in  a  process  of  sequestration  or  cessio 
shall  be  guilty  of  a  crime  and  offence,  unless  he  proves  that  he 
had  no  intent  to  defraud,  if  he  does  not  deliver  up  to  the 
trustee  in  his  sequestration  'all  his  property  and  all  books, 
documents,  papers,  and  writings  relating  to  his  property  or 
affairs  which  are  in  his  custody  or  under  his  control,  and 
which  he  is  required  by  law  to  deliver  up.' 

An  indictment  under  this  enactment  charging  the  accused  with 
not  having  delivered  up  the  books,  documents,  &c.,  forming 
the  vouchers  of  certain  sums  specified,  held  irrelevant,  in 
respect  it  was  not  alleged  that  such  books,  documents,  &c,  hid 
ever  existed. — William  Simpson^  High  Court,  16th  Jnly 
1883,  p.  298. 
FUGITATION. 

See  Bail,  p.  346. 
FUGITIVE. 

Held  that  when  a  warrant  endorsed  by  one  of  Her  M^esty's 
Secretaries  of  State,  duly  authenticated,  is  presented  to  a 
magistrate  under  The  Fugitive  Offenders  Act,  1881,  it  most 
be  received  by  him  as  a  warrant  regular  and  valid  in  aU 
respects. 

A  warrant  endorsed  by  one  of  Her  Majesty's  Secretaries  of 
State  bore  that,  from  information  taken  upon  oath  before  a 
magistrate  in  one  part  of  Her  Majesty's  dominions,  there  were 
reasonable  grounds  of  suspicion  that  a  person  named  did,  on  a 
day  named, '  commit  the  crime  of  murder.' 

Held  that  this  warrant,  although  the  name  of  the  person  mur- 
dered was  not  given,  nor  the  locw  mentioned,  nor  any  state- 
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ment  made  that  the  loeu8  was  within  Her  Majesty's  dominions, 
mast  be  received  by  the  Sheriff  to  whom  it  was  presented 
under  The  Fugitive  Offenders  Act,  1881,  as  valid  and  regular 
in  all  respects. 
In  the  depositions  and  oral  evidence  put  before  a  magistrate 
under  the  0th  and  6th  sections  of  The  Fugitive  Offenders  Act, 
1881,  there  was  evidence  that  the  fugitive  had  an  interest  in 
preventing  the  appearance  of  the  person  alleged  to  have  been 
murdered  at  a  trial  shortly  to  take  place  in  the  British  Colony 
of  the  Cape  of  Good  Hope  j  that  the  fugitive  and  the  deceased 
left  British  territory  together ;  that  the  former  had  severely 
beaten  and  afterwards  handcuffed  the  latter,  not,  however,  on 
British  territory ;  and  that  a  body,  said  to  be  the  body  of  the 
person  who  had  been  so  treated,  was  found  about  a  fortnight 
afterwards  in  a  well  on  British  territory.  Held  that  the 
evidence  raised  'a  strong  or  probable  presumption'  (1)  that 
the  fugitive  had  committed  the  offence  charged  against  him, 
and  mentioned  in  the  warrant  for  his  apprehension,  viz., 
murder ;  and  (2)  that  the  offence  had  been  committed  in  Her 
Migesty's  dominions,  and  that  the  case  thus  fell  under  the 
provisions  of  the  Act. — Carlin  v.  Government  of  Cape  Colony^ 
High  Court,  18th  July  1886,  p.  649. 

GATHERING  OR  COLLECTING  ALMS. 
See  Beogino,  Fraudulent,  p.  193. 

GROCER'S  L1CEN8K 

See  Trafficking  in  Spirits,  p.  33. 
„  Brbaoh  of  Cbrtifioate,  pp.  535  and  616. 

GROUND  GAMK 

See  Statute  43rd  and  44th  Yio.,  o.  47,  p.  526. 

GUEST — Supplying  Liquor  to. 

See  Hotel,  Keeping  Open,  pp.  150,  215,  and  616. 

HACKNEY  CARRIAGE. 

See  Obstructing  Street,  p.  212. 

HARBOUR. 

See  Statute   20th   and   21st  Vic,   c.  73   (Smoke  Nuisance 
(Scotland)  Abatement  Act,  1857),  p.  152. 

HARBOURING  PROSTITUTES. 

See  Prostitutes,  Harbouring,  pp.  18  and  210. 

HERITABLE  RIGHT. 

The  proprietor  of  a  house  having  been  convicted  upon  a  chaige 
before  a  Police  Court  under  the  251st  section  of  The  General 
Police  and  Improvement  (Scotland)  Act,  with  obstructing  the 
footway  of  a  public  street  by  means  of  a  stall  loaded  with 
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flowers,  objected  to  the  jurisdiction  of  that  Court  on  tbe 
ground  that,  as  tbe  part  of  tbe  street  on  which  the  obstruction 
was  said  to  have  existed  was,  he  alleged,  his  private  property, 
a  question  of  heritable  right  was  involved ;  and  having  pre- 
sented a  Bill  of  Suspension  he  declined  to  raise  the  question  of 
heritable  right  in  a  proper  civil  process,  whereupon  the  Court 
refused  the  BUL—M' Donald  v.  White,  High  Court,  9th  June 
1882,  p.  19. 

See  Salmon  Fishing,  p.  305. 
HERRING  BARREL. 

The  12th  section  of  tbe  Act  55  Geo.  IIL,  cap.  94,  enacts  that  no 
white  herrings  shall  be  cured,  packed,  or  put  up  in  Great 
Britain  in  any  barrel  which,  inter  alia,  shall  not  contain  33 
gallons  English  wine  measure. 

Held  that  a  fish-curer  had  contravened  the  Act  by  curing  and 
packing  barrels  under  the  specified  size,  although  he  had  not 
tendered  them  for  branding  or  offered  them  for  sale. —  Lowdon 
v.  Ingram,  High  Court,  15th  July  1884,  p.  458. 
HERRING  brand—Government. 

See  Herring  Barrel,  p.  458. 
HOTEL— Keeping  Open. 

An  hotel-keeper  who  permitted  two  honorfide  lodgers  in  his  hotel 
to  entertain,  after  eleven  o'clock  at  night,  two  friends  who 
lived  in  the  vicinity  with  exciseable  liquors,  the  same  being 
supplied  before  eleven,  was  acquitted  upon  a  charge,  under  The 
Public  Houses  Acts  Amendment  (Scotland)  Act,  1862,  of 
keeping  open  house  after  eleven  o'clock  at  night,  at  the 
instance  of  the  Procurator-fiscal,  and  the  latter  appealed. 
Appeal  dismissed,  with  costs,  and  observed  that  the  case 
differed  from  the  case  where  it  is  proved  that  lodgings  were 
taken  in  the  hotel  to  enable  exciseable  liquors  to  be  obtained 
during  prohibited  hours. — Gemmdl  v.  Fleck,  High  Court, 
Oct.  27,  1882,  p.  150. 

A  conviction  set  aside  on  appeal  which  convicted  generally  '  of 
the  contravention  charged,'  upon  a  complaint  which  charged 
an  hotel  keeper,  whose  certificate  was  in  the  form  of  Schedule 
A  of  Tbe  Public  Houses  Act  Amendment  (Scotland)  Act, 
1862,  with  breach  of  certificate  by  keeping  open  house,  or, 
alternatively,  with  permitting  or  suffering  drinking  on  his 
premises  not  for  the  refreshment  of  travellers  or  persons 
lodging  in  the  hotel  And  opinion  per  the  Lord  Justice-Clerk 
and  Lord  Young,  that  breach  of  certificate  is  not  committed 
by  an  hotel  keeper  who  supplies  whisky  to  the  guest  of  a 
lodger  in  the  hotel  upon  the  order  of  the  latter  after  eleven 
o'clock,  in  circumstances  which  did  not  infer  that  the  guest 
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had  been  brought  to  the  hotel  for  the  purpose  of  evading  the 
statute.— ifurray  v.  M'Dougail,  High  Court,  Feb.  7,  1883, 
p.  215. 
See  Brbaoh  of  Certificate  by  Servant,  p.  602. 

■  Bona  Fide  Lodger  in. 

See  Hotel,  Keeping  Open,  pp.  150  and  215. 

IMPRISONMENT— Immediate. 

A  publican  convicted,  under  The  Public  Houses  Act,  of  a  second 
offence  in  breach  of  the  terms  of  her  certificate,  was  sentenced 
to  pay  a  penalty,  and  in  default  of  immediate  payment  to 
imprisonment  for  thirty  days.  She  paid  the  penalty,  and 
appealed. 

Held  (following  Bhodea  v.  JSow,  High  Court,  Sept.  23,  1870, 
Couper,'  voL  i.  p.  469)  that  the  conviction  and  sentence  was 
bad,  as  section  21  of  The  Home-Drummond  Act  allowed  a 
person  convicted  of  a  second  offence  fourteen  days  for  payment 
of  the  penalty,  and  the  part  of  the  sentence  inflicting  imprison- 
ment was  incapable  of  being  separated  from  that  which 
imposes  the  penalty. — Ritchie  v.  Brawny  High  Court,  22nd 
Feb.  1884,  p.  374. 

See  Excise  Prosecution,  p.  354. 

„  Contempt  of  Court,  p.  387. 

INCOMPETENCY,  including  Defect  of  Jurisdiction. 
See  Small  Debt,  p.  221. 

INDUSTRIAL  SCHOOL— Detention  in. 

A  magistrate  having  granted  orders  under  The  Industrial  Schools 
Act,  1866,  for  the  detention  of  three  children  in  an  industrial 
school,  as  being  subject  to  the  provisions  of  the  Act ;  and  the 
children  having  been  detained  thereon,  a  claim  under  section 
38  of  the  statute  for  the  expense  of  maintaining  them  was 
subsequently  made  by  the  Inspector  of  Industrial  Schools 
against  the  Inspector  of  the  Poor  of  the  parish  to  which  they 
were  alleged  to  be  chargeable  as  paupers,  whereupon  the  In- 
spector of  the  Poor  presented  a  Bill  in  the  High  Court  of 
Justiciary  for  suspension  of  the  said  orders,  on  the  ground  of 
irregularity  in  the  proceedings,  and  of  incompetency  by  reason 
of  the  children  not  being  chargeable  ae  paupers. 
Held  that  the  suspender  had  no  title  to  insist,  as  it  appeared 
that  as  the  children  had  never  been  chargeable  to  the  Parish  of 
which  he  was  Inspector,  they  did  not  fall  within  the  pro- 
visions of  section  38,  and  the  Bill  dismissed. — Decui  v.  Stewart^ 
High  Court,  10th  July  1885,  p.  638. 

— — — — Expense  of  Maintenance  in. 

See  Industrial  School,  Detention  in,  p.  638. 
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INFAMY — Declaration  of. 

Held  in  a  saspension  of  a  conviction  and  sentence  pronounced 
in  the  Sheriff-Court  upon  a  charge  of  peijury,  to  which 
sentence  a  declaration  of  infamy  was  added,  that  it  was  incom- 
petent to.  pronounce  such  a  declaration  in  the  Sheriff-Court, 
but  that  being  separable  from  the  rest  of  the  sentence  it  might 
be  expunged  therefrom  without  vitiating  the  whole,  and  on 
the  motion  of  the  respondent,  the  Procurator-Fiscal,  it  was 
allowed  to  be  expunged  accordingly. — Boberts  v.  Hendenm, 
High  Court,  October  25,  1882,  p.  118. 
INFORMER. 

See  Statutb  8  and  9  Vio.,  a  33,  sbo.  142,  p.  463. 
INSPECTOR  OF  POOR— Titlb  to  Sub  of. 

See  Industrial  School  Dktbntion  in,  p.  638. 
INSPECTOR     OF     REFORMATORY     AND     INDUSTRIAL 
SCHOOLS. 
See  Industrial  School,  Detention  in,  p.  638. 
INSTANCE. 

A  Procurator-fiscal  of  the  Justice  of  Peace  Court  brought  a  com- 
plaint charging  a  contravention  of  section  18  of  The  Salmon 
Fisheries  (Scotland)  Act,  1868,  in  his  name  as  'Procurator- 
fiscal  of  Court'    The  Justices  dismissed  the  complaint,  in 
respect  he  was  not  a  'clerk  of  a  District  Board,'  nor  'any 
other  person'  in  the  sense  of  section  30  of  the  Act.     Held, 
reversing  the  determination  of  the  Justices,  that  the  instance 
was  good. —  Gemmell  v.  HaddeUy  High  Court,  10th  July  1885, 
p.  622. 
A   Procurator-fiscal   may  prosecute  in  the  Sheri£f-Court  in  a 
complaint  chaiging  an  offence  against  the  Sea  Fisheries  Act^ 
l^^Z.—NichoUon  v.  Yoole,  High  Courts  July   10,   1885,  p. 
628. 
See  Education  Acts,  p.  614. 
„   Inspector  of  Poor — Title  to  Sue  of,  p.  638. 
INTENT. 

See  Culpable  Homicide,  p.  694. 
INTENT  TO  DEFRAUD  INSURANCE  COMPANY. 

See  Wilful  FiBs-BAisiNa,  p.  451. 
INTENTION. 

See  Wilful  Fire-raibino,  pp.  287  and  451. 
INVADING  LOCKFAST  PREMISES. 

See  Mobbing  and  Rioting,  p.  124. 
JURISDICTION. 

A  person  decerned  against  in  an  action  hefore  the  Sheriff  Cooit 
upon  an  I.O.U.  for  the  sum  of  £20  proposed  to  refer  the  caose 
and  the  resting-owing  to  the  pursuer's  oath,  which  was  refused, 
and  on  being  charged  to  make  payment,  he  suspended  on  the 
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JURISDICTION— con^tmierf. 

ground  that  by  the  Sherifb  having  incompetentlj  lefuaed  to 
allow  the  teference  to  oath,  they  had  in  effect  deolined  their 
jurisdiction,  and  review  by  the  High  Court  of  Justiciary  was 
therefore  competent. — Held  that  the  Sheriffs  had  not  declined 
their  jurisdiction,  and  that  upon  that  ground  the  Bill  fell  to  be 
dismissed,  apart  from  any  question  as  to  the  jurisdiction  of  the 
High  Court  of  Justiciary  to  review  the  judgments  of  Sheriffs 
in  purely  civil  cases,  opinion  upon  which  question  was  by  a 
migority  reserved. 
Opinion  (per  Lord  Young)  that  the  judgments  sought  to  be  sus- 
pended having  been  pronounced  in  a  purely  civil  case  before 
the  Sheriff  Court,  concluding  for  a  sum  above  Twelve  pounds, 
the  High  Court  had  no  jurisdiction  to  review  the  same  by  way 
of  Suspension  or  otherwise. — Traill  v.  Chalmera,  High  Courts 
7th  Feb.  and  14th  March  1883,  p.  233. 

BuROH  Court. 

See  Statute  20th  and  2l8T  Via,  o.  73   (Smoke  Nuisance 
(Scotland)  Abatement  Act,  1857),  p.  152. 

OF  Shsriff. 


See  Inpaht,  Declaration  of,  p.  118. 

„  Mobbing  and  Rioting,  p.  124. 

„  Trades  Union,  Unregistered,  p.  137. 

„  Small  Debt,  p.  221. 

„  Excise  Prosecution,  p.  354. 

„  Reset,  p.  379. 

„  Salmon  Fishing,  p.  479. 

KEEPING  OPEN  HOUSE. 

See  Hotel,  Keeping  Open,  pp.  150  and  215. 

KNOWLEDGE  AND  BELIEF. 
See  Fraudulent  Debtor,  p.  293. 
„  Bankrupt,  Fraudulent  Concealment  of  Property  bt,  p. 
443. 

LICENSE. 

See  Broker,  p.  1. 
„  PuBuc  Entertainment,  p.  303. 

LOCOMOTIVES  ON  TURNPIKES. 

The  Locomotives  Act,  1865,  section  3,  as  amended  by  The 
Locomotives  Amendment  (Scotland)  Act,  1878,  section  4, 
enacts  that  at  least  three  persons  shall  be  employed  to  drive 
or  conduct  every  locomotive  propelled  by  steam  on  any  turn- 
pike road,  and  that  one  of  such  persons,  while  the  locomotive 
is  in  motion,  shall  accompany  the  locomotive  on  foot,  and 
shall  in  case  of  need  assist  horses  and  carriages  drawn  by 
horses  passing  the  same. 
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LOCOMOTIVES  ON  TURNPIKES— co«/iwi/fvi. 

In  an  appeal  against  a  conviction  and  sentence  pronoanced 
upon  a  complaint  for  a  contiavention  of  these  sections,  it  vas 
objected  that  the  Justices  having  found  it  proved  that  two 
competent  persons  were  in  charge  upon  the  locomotive  in 
question  on  the  occasion  libelled,  and  that  a  boy  of  thirteen, 
who  was  in  the  habit  of  taking  charge  of  horses,  was  in  advance 
of  said  locomotive  at  the  time,  it  was  incompetent,  in  tenns 
of  these  provisions,  to  convict  of  the  contravention  charged : 
Held  that  the  Justices  having  found  in  substance  that  in  point 
of  fact  the  provisions  of  the  statutes  had  not  been  complied 
with,  the  conviction  was  competent,  and  the  Court  was  not 
called  upon  to  determine  the  general  question  whether  tlie 
employment  of  a  boy  of  thirteen  years  of  age,  to  precede  a 
locomotive  on  foot,  was  a  compliance  with  the  requirements 
of  the  statutes  libelled. 

Opinion  per  Lord  Craighill,  that  on  the  question  of  law  the 
Justices  were  right — Smith  v.  Wood,  High  Court,  Dec  6, 
1882,  p.  186. 

See  Steam  Engine  near  Turnpike  Eoad,  p.  225. 
„   Excise  Prosecution. 

LOCUS. 

See  Theft,  p.  552. 
„   Fugitive,  p.  649. 

LODGER  in  Hotel  entertaining  Guest. 

See  Hotel,  Keeping  Open,  pp.  150  and  215. 

MAGISTRATE— Police. 

See  Conviction  following  partly  upon  Confession,  p.  169. 


Powers  of. 


See  Omnibuses,  Starting  of,  p.  16. 
„    Salvation  Army,  p.  174. 

MALICIOUS  MISCHIEF. 

See  Plea  of  Guilty,  Un authenticated,  p.  132. 

MASTER  AND  MATE  OF  STEAM  VESSEL. 

See  Neglect  of  duty;  Culpable  and  Reckless,  pp.  438  and 
680. 

MASTER  AND  SERVANT. 

See  Breach  of  Certificate  by  Servant,  p.  602. 

MEETING— Reugious. 

See  Breach  of  the  Peace,  p.  278. 

MINOR  PROPOSITION— Subsumption  of. 
See  Aggravation,  p.  31. 
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MOBBING  AND  RIOTING. 

Objection,  that  it  was  incompetent  for  a  Sheriff  to  try,  under  The 
Summary  Jurisdiction  (Scotland)  Acts,  1864  and  1881, 
charges  of  mobbing  and  rioting,  and  breach  of  the  peace,  and 
taking  violent  and  masterful  possession  of  lockfast  premises, 
repelled* 

Terms  of  a  summary  complaint  charging  two  persons  with  these 
crimes,  by  .being  present,  and  actively  engaged  with,  and 
aiding  and  abetting  a  mob  in  the  actual  perpetration  of  the 
offences,  upon  which  it  was  held,  on  appeal,  that  the  Sheriff 
had  competently  convicted  the  accused  of  breach  of  the  peace 
and  taking  violent  and  masterful  possession  of  lockfast  pre- 
mises after  the  charge  of  mobbing  and  rioting  had  been  with- 
drawn by  the  prosecutor.  It  being  held  that  the  personal 
charges  under  which  the  accused  were  convicted  were  separable 
from  the  charge  of  mobbing  and  rioting. — Mackenzie  and 
Another  v.  Fraser,  High  Court,  25th  October  1882,  p.  124. 

Circumstances  in  which  ten  persons,  who  assembled  with  a  crowd 
at  a  pier  for  the  purpose  of  preventing  what  they  considered 
to  be  Sabbath  desecration,  by  overpowering  the  police,  and 
riotously  and  tumultuously  preventing  the  unloading  at  said 
pier  upon  a  Sunday  of  fish  from  steamboats  for  transmission 
by  rail,  were  convicted  of  mobbing  and  rioting,  and  received 
sentence  of  imprisonment  for  four  calendar  months. — Alexander 
Odlan  and  others,  High  Court,  24th  July  1883,  p.  317. 

MODUS. 

See  Fraudulent  Dbbtor,  p.  48. 
Culpable  Homicide,  p.  694. 

Statute  48th  and  49th  Vic,  c.  69  (Criminal  Law  Amend- 
ment Act,  1885),  p.  696. 
„   Attempting  to  have  Unlawful  Carnal  Knowledge,  p.  722. 

MORA. 

See  Conviction  following  partly  upon  Confession,  p.  169. 

MURDER 

See  Tholing  Assize,  p.  286. 

:CIAVIGATING  STEAM  VESSEL. 

See  Neglect  of  Duty,  Culpable  and  Eeckless,  p.  483. 

NEGLECT  OF  DUTY— Culpable  and  Reckless. 

An  indictment  charged  the  master  and  mate  of  a  steam-vessel 
with  culpable  and  reckless  neglect  of  duty  while  navigating 
the  vessel  in  a  public  harbour.  Objection,  that  the  minor 
proposition  was  not  sufficiently  specific,  and  especially  that  it 
did  not  distinguish  the  respective  duties  of  master  and  mate, 
repelled. 
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NEGLECT  OF  DUTY— Culpable  and  Bbckuebs— con/intiei. 

Observed  (per  the  Lord  Justice-Clerk),  that  when  a  steam-Yessel 
in  motion  comes  into  collision  with  a  stationary  vessel^  and 
particularly  with  a  vessel  at  anchor  during  daylight,  there  is  a 
presumption  that  the  former  was  negligently  managed. — Archi- 
bald Orassom  and  Another^  Inveraray,  30th  Sept  1884,  p.  483. 

See  Culpable  Homigidb,  p.  259. 

„     KSOLBCT  OF  DUTT  BT  MaSTBR  AND  MaTK,  p.  680. 

■  BY  Master  and  Mate  of  Steam- Vsbseu 

An  indictment  which  charged  the  master  and  mate  of  a  steam- 
vessel  with  culpahle  homicide,  or  culpable  and  reckless  neglect 
of  duty,  set  forth  that  it  was  the  duty  of  the  captain  to  navi- 
gate the  vessel  with  due  care  and  caution,  and  of  the  mate  to 
assist  the  captain  therein,  and,  in  particular,  to  keep  a  good 
look-out,  yet  in  breach  of  these  duties  they  did  steer  in  a  reck- 
less manner  and  fail  to  keep  a  good  look-out,  with  the  result 
that  a  collision  occurred  and  life  was  lost.  Objection  repelled 
that  there  was  no  specification  of  the  precise  act  which  had 
been  done  or  omitted,  and  on  the  doing  or  not  doing  of  which 
the  Crown  proposed  to  found. 

At  the  trial  of  the  master  and  mate  of  a  steam-vessel,  chaiged 
with  culpable  homicide,  or  culpable  and  reckless  neglect  of 
duty  by  failing  to  keep  a  good  look-out^  the  charge  to  the  Juiy 
was  that  where  a  person  is  charged  with  a  duty  involving  the 
safety  of  human  life,  he  is  criminally  liable  only  for  a  notable 
and  serious  fault  or  neglect — or  culpa  lata — and  not  on  account 
merely  of  a  slight  fault  or  negligence. 

Circumstances  in  which  a  motion  for  separation  of  trials  was 
granted. — William  Drever  and  Another^  High  Court,  2nd  Not. 
1886,  p.  680. 

See  Nbqlbot  of  Duty,  Culpable  and  Becklbss,  p.  483. 
NET — Fishing  with. 

See  Salmon  Fishing,  p.  518. 
NUISANCE— Smoke. 

The  master  of  a  steam- vessel  chaiged  before  the  Magistrates  of  a 
Burgh  with  an  offence  under  sections  1  and  2  of  The  Smoke 
Nuisance  Abatement  Act  (20  and  21  Vic.,  c.  73)  upon  a  com- 
plaint under  The  Summary  Jurisdiction  (Scotland)  Acts,  1864, 
and  1881,  on  being  convicted  of  '  the  offence  charged,'  brought 
a  Bill  of  Suspension  in  the  High  Court,  and  pleaded  inter  alia 
that  the  charge  being  alternative  the  conviction  was  void :  and 
further,  that  the  complaint  must  be  held  not  to  have  been 
brought,  nor  the  conviction  to  have  been  obtained  under,  or  by 
virtue  of  the  Smoke  Nuisance  Act  libelled,  and  that  the  limita- 
tions of  review  therein  did  not  therefore  apply,  and  the  Bill 
was  competent. 
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OUTLAWRY,  SENTENCE  OF. 

See  Bail,  p.  346. 
PAWNBROKER. 

See  Excise  Prosecution,  p.  354. 
PAWNING,   PLEDGING,   OR    DISPOSING,   op  Property  by 
Fraudulent  Debtor. 
See  Fraudulent  Debtor,  p.  48. 
PENALTY. 

See  Statute  38th  and  39th  Vic,  c.  62,  secs.  2  and  3  (Sum- 
mary Prosecutions  Appeals  Act,  1875),  p.  329. 
„   Appeal,  p.  420. 
„   Statute  8th  and  9th  Vic.  c.  33,  sec.  142,  p.  463. 

Minimum. 

See  Nuisance,  Smoke,  p.  509. 
Payment  op,  within  pourteen  days. 


See  Imprisonment,  Immediate,  p.  374. 
PERJURY. 

A  conviction  and  sentence  upon  a  charge  of  perjury  suspended 
(notwithstanding  that  no  objection  to  the  relevancy  had  been 
taken  before  the  Sheriff)  on  the  ground  that  what  was  charged 
did  not  amount  to  a  crime  in  respect  that  what  the  accused 
were  stated  in  the  minor  proposition  to  have  falsely  deponed 
to  was  not  consistent  with  what  was  there  alleged  as  the  true 
state  of  the  facts. — Bole  and  Others  v.  Stevenaons,  High- 
Court,  2nd  Nov.  1883,  p.  350. 

See  Inpamy,  Declaration  of,  p.  118. 
PERSON. 

See  Locomotives  on  Turnpikes,  p.  186. 

PLEA  IN  BAR  OF  TRIAL. 
See  Tholino  Assize,  p.  206. 

OF  GUILTY,  Unauthbntioated. 

The  plea  upon  which  a  conviction  and  sentence  pronounced  in  a 
Justice  of  Peace  Court  on  a  complaint  under  The  Summary 
Jurisdiction  (Scotland)  Acts,  1864  and  1881,  not  having 
been  authenticated  in  terms  of  the  14th  section  of  The 
Summary  Procedure  Act,  1864,  the  accused  brought  a  sus- 
pension. They  admitted  that  they  had  actually  tendered  the 
plea,  and  the  conviction  bore  to  proceed  *  in  respect  of  the 
judicial  confession  of  the  respondents.'  The  Court  (dub.  Lord 
Justice-Clerk)  refused  the  bill,  being  of  opinion  that,  as  the 
accused  admitted  that  they  had  tendered  the  plea,  the  objec- 
tion resolved  itself  into  an  objection  to  want  of  form  of  the 
class  contemplated  by  section  34th  of  the  Act  of  1864. 
In  a  Justice  of  Peace  Court  two  persons  pleaded  guilty  to  the 
crime  of  malicious  mischief  in  having  destroyed  seven  trees 
growing  near  a  high  road,  the  property  of  a  private  person. 
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OBSTRUCTION,  ANNOYANCE,  OR  DANGER— <!o»i/inti«^. 

intent  or  calculated  to  provoke  a  breach  of  the  peace,  or 
whereby  a  breach  of  the  peace  may  be  occasioned.' 

A  complaint  bore  that  the  accused  had  contravened  this  enact- 
ment, in  so  far  as  he  had  used  '  abusive  or  insulting  worda 
towards  J.  F.,  to  wit,  "  You  are  a  damn  beast,"  whereby  such 
words  so  used  were  calculated  to  provoke  a  breach  of  the 
peace.'  The  accused,  having  been  convicted,  brought  a 
suspension,  pleading  that  the  complaint  was  irrelevant,  in 
respect  that  it  did  not  set  forth  that  the  words  were  used  to 
the  obstruction,  annoyance,  or  danger  of  the  residents  or 
passengers.  The  Court  suspended  the  conviction. — Stirling  y. 
Murray,  High  Court,  13th  June  1883,  p.  265. 

See  Obstruotino  Street,  pp.  19  and  212. 
OMNIBUSES— Starting  op. 

The  Magistrates  of  a  Burgh  having,  in  virtue  of  the  powers  con- 
ferred by  section  309  of  The  General  Police  and  Improve- 
ment (Scotland)  Act,  1862,  framed  and  enacted  bye-laws  for 
the  regulation  of  omnibuses,  of  which  Bye-law  Y.  enacted  that 
'  all  omnibuses  shall  stand  in  and  depart  from '  a  particular 
square.  A  proprietor  of  omnibuses  in  the  Bui^h  who  started 
his  omnibuses  from  his  own  yard  without  causing  them  fiisi 
to  stand  in  said  square,  upon  being  convicted  and  sentenced 
for  having  contravened  the  said  bye-law,  appealed.  Held  that 
although  the  Magistrates  might  fix  by  a  bye-law  a  stance  at 
which  omnibuses  shall  stand  and  from  which  they  shall  start, 
it  was  ultra  vires  to  compel  all  omnibuses  to  stand  at  the 
stance  so  fixed  before  starting,  where  proprietors  desired  that 
they  should  start  from  another  place ;  and  the  conviction  and 
sentence  quashed  accordingly. — King  v.  Rart,  High  Court, 
June  9,  1882,  p.  16. 

OPPRESSION. 

In  a  suspension  of  a  conviction  for  day  poaching,  the  suspender 
alleged  that  he  had  only  received  a  copy  of  the  complaint  on 
the  day  before  the  trial,  and  that  the  Sheriff  had  oppressively 
refused  a  motion  by  him  for  an  adjournment  in  order  that  he 
might  adduce  witnesses  to  instruct  his  averment  that  at  the 
time  when  the  offence  charged  was  said  to  have  been  com- 
mitted he  was  not  within  sixty  miles  of  the  locus  delicti. 

The  Court,  before  answer,  remitted  to  the  Sheriff  to  investigate 
into  the  allegations  with  reference  to  the  alleged  alibi,  and  on 
a  report  by  the  Sheriff  that,  in  his  opinion,  the  alihi  had  been 
proved,  siispended  the  conviction. — Ferguson  v.  M'Nab,  High 
Court,  19th  July  1884,  p.  471. 
OPPRESSIVE  SENTENCE. 

See  Plea  of  Guilty  Unauthenticated,  p.  132. 
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OUTLAWRY,  SENTENCE  OF. 

See  Bail,  p.  346. 
PAWNBROKER. 

See  ExoisB  Prosecution,  p.  354. 
PAWNING,   PLEDGING,   OR    DISPOSING,   op  Property   by 
Fraudulent  Debtor. 
See  Fraudulent  Debtor,  p.  48. 
PENALTY. 

See  Statute  38th  and  39th  Vic,  c.  62,  secs.  2  and  3  (Sum- 
mary Prosecutions  Appeals  Act,  1875),  p.  329. 
„  Appeal,  p.  420. 
„   Statute  8th  and  9th  Vio.  c.  33,  sec.  142,  p.  463. 

Minimum. 

See  Nuisance,  Smoke,  p.  509. 
Payment  op,  within  fourteen  days. 


See  Imprisonment,  Immediate,  p.  374. 
PERJURY. 

A  conviction  and  sentence  upon  a  chai^ge  of  perjury  suspended 
(notwithstanding  that  no  objection  to  the  relevancy  had  been 
taken  before  the  Sheriff)  on  the  ground  that  what  was  charged 
did  not  amount  to  a  crime  in  respect  that  what  the  accused 
were  stated  in  the  minor  proposition  to  have  falsely  deponed 
to  was  not  consistent  with  what  was  there  alleged  as  the  true 
state  of  the  facts. — Bole  and  Others  v.  Siei^eruons,  High- 
Court,  2nd  Nov.  1883,  p.  350. 

See  Infamy,  Declaration  of,  p.  118. 
PERSON. 

See  Locomotives  on  Turnpikes,  p.  186. 

PLEA  IN  BAR  OF  TRIAL. 
See  Thouno  Assize,  p.  206. 

OF  GUILTY,  Unauthenticated. 

The  plea  upon  which  a  conviction  and  sentence  pronounced  in  a 
Justice  of  Peace  Court  on  a  complaint  under  The  Summary 
Jurisdiction  (Scotland)  Acts,  1864  and  1881,  not  having 
been  authenticated  in  terms  of  the  14th  section  of  The 
Summary  Procedure  Act,  1864,  the  accused  brought  a  sus- 
pension. They  admitted  that  they  had  actually  tendered  the 
plea,  and  the  conviction  bore  to  proceed  '  in  respect  of  the 
judicial  confession  of  the  respondents.'  The  Court  (diib.  Lord 
Justice-Clerk)  refused  the  bill,  being  of  opinion  that,  as  the 
accused  admitted  that  they  had  tendered  the  plea,  the  objec- 
tion resolved  itself  into  an  objection  to  want  of  form  of  the 
class  contemplated  by  section  34th  of  the  Act  of  1864. 
In  a  Justice  of  Peace  Court  two  persons  pleaded  guilty  to  the 
crime  of  malicious  mischief  in  having  destroyed  seven  trees 
growing  near  a  high  road,  the  property  of  a  private  person. 
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PROSTITUTES— Harbouring. 

Objection  in  an  appeal  under  The  Summary  Prosecutions  Appeals 
Act,  to  a  complaint  under  sections  137  and  142  of  The  Glasgow 
Police  Act,  1866,  charging  the  harbouring  of  prostitutes  for 
the  purpose  of  prostitution,  that  the  charge  used  the  words 
of  the  Statute  only,  and  was  wanting  in  specification — ^re- 
pelled. 

Objection  also,  that  the  fact  of  one  prostitute  being  found  in  a 
house  along  with  the  appellant,  who  was  herself  a  prostitute, 
did  not  constitute  the  offence  libelled,  also  repelled,  and  the 
appeal  dismissed. — MUion  v,  M^Phee^  High  Courts  October 
27,  1882,  p.  165. 

Held  that  it  was  unnecessary,  in  a  conviction  following  upon  a 
complaint  which  charged  the  two  ofiences  under  section  258  of 
The  Edinburgh  Municipal  and  Police  Act,  1879,  of  keeping 
and  managing  a  brothel,  and  of  knowingly  harbouring  prosti- 
tutes, to  find  the  accused  guilty  of  each  offence  by  separate  find- 
ings, and  in  the  sentence  to  separate  the  amount  of  penalty 
applicable  to  each ;  and  a  conviction  following  upon  such  a 
complaint  sustained,  which  found  the  complaint  proved  and 
sentenced  to  a  cumtdo  penalty  with  imprisonment  for  a  period 
mentioned  until  said  fine  be  paid. — Prentice  t.  Linton^  High 
Court,  February  7,  1883,  p.  210. 
PUBLIC  ENTERTAINMENT. 

The  287th  section  of  The  Edinburgh  Municipal  and  Police  Act, 
1879,  enacts  that  Hhe  magistrates  may  license  any  house, 
building,  or  other  premises  to  be  used  for  any  public  show, 
exhibition,  circus,  or  other  representation  or  public  entertain- 
ment,' under  such  regulations  and  conditions  as  they  think  tit, 
and  that  every  person  opening  any  public  show,  &c.,  without 
a  license  shall  be  liable  in  a  penalty. 

Certain  premises  were  open  nightly  (excepting  Sunday)  from  seven 
till  twelve  o'clock  to  anyone  on  payment  of  sixpence,  in  return 
for  which  a  ticket  was  given,  entitling  the  holder  to  one  re- 
freshment, such  as  a  cup  of  cofiee  or  a  glass  of  lemonade. 
Additional  refreshments  might  be  obtained  on  further  pay- 
ment. The  refreshments  were  served  in  a  large  room  capable 
of  accommodating  upwards  of  200  persons,  and  provided  with 
small  tables  and  chairs.  Music  was  played  at  intervals  during 
the  evening,  the  performers  being  stationed  on  a  raised  plat- 
form at  one  end  of  the  room. 

Held  that  these  premises  were  not  used  for  a  public  entertain- 
ment in  the  sense  of  the  Act,  and  did  not  require  a  license. — 
Linton  v.  Beaumont,  High  Court,  18th  July  1883,  p.  303. 
PUBLIC  HEALTH. 

See  Adulteration  of  Milk,  p.  409. 
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PUBLIC  HOUSK 

See  Trafficking  in  Spirits,  p.  33. 

„  Wrights  and  Measures,  and  Statute  38th  and  39th  Vic, 
a  62,  SECS.  2  and  3  (Summary  Prosecutions  Appeals 
Act,  1875),  p.  243. 
„   Imprisonment,  Immediate,  p.  374. 
„   Breach  of  Certificate,  pp.  535,  602,  616. 
QUESTION  OF  FACT. 

See  Explosives  Keeping,  p.  539. 
QUESTION  OF  LAW. 

See  Adulteration  of  Milk,  p.  409. 
RABBITS— Person  Authorised  to  Shoot. 

See  Statute  43rd  and  44th  Vic,  c  47,  p.  526. 
RACE  COUESE— Betting  on. 

See  Betting,  p.  703. 
RAILWAY. 

See  Culpable  Homicide,  p.  259. 

■  Interference  with  Carriagb-wat  by. 

A  private  Act  of  Parliament  which  empowered  a  company  to 
construct  an  undei^grouud  railway  within  a  city,  and  for  the 
purposes  of  their  undertaking  to  interfere  with  and  open  up 
the  carriage-way  of  streets,  enacted  that  if  such  carriage-ways 
should  not  he  restored  within  three  months,  the  company 
should  be  liable  in  a  penalty  recoverable  on  summary  applica- 
tion '  by  all  or  any  of  the  proprietors  or  tenants  in  that  part 
of  the  street  which  is  opposite  the  respective  portions  which 
shall  not  be  restored.' 
Held  that  it  was  sufficient  to  give  the  owner  or  tenant  of  a 
corner  house  a  title  to  recover  the  penalty  that  the  obstruction 
was  partly  opposite  the  area,  though  the  portion  of  street 
opposite  the  house  itself  was  clear  of  obstruction. 
A  private  Act  of  Parliament  which  empowered  a  company  to  con- 
struct an  underground  railway  within  a  city,  enacted  that  the 
penalty  incurred  by  the  company  for  not  restoring  within  a 
certain  time  the  carriage-way  of  streets  which  they  were 
authorised  to  interfere  with,  should  be  recoverable  '  by  all  or 
any  of  the  proprietors  or  tenants  in  that  part  of  the  street 
which  is  opposite  the  respective  portions  which  shall  not  be 
restored.'  The  private  Act  incorporated  The  Railway  Clauses 
Consolidation  (Scotland)  Act,  1845. 
Held  that  a  proprietor  or  tenant  proceeding  for  the  recovery  of 
these  penalties  was  in  the  position  of  an  informer  for  the  public 
interest,  and,  consequently,  that  half  the  penalty  was  properly 
apportioned  to  the  poor  of  the  parish  under  sec.  142  of  The 
Eailway  Clauses  Consolidation  Act. 
Where  the  question  of  principle  involved  had  already  been  made 
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RA.ILWAY — Interfbrbncb  with  Garriaoib-way  bt — continued, 

the  subject  of  determination  by  the  High  Court  of  Justiciary 
in  an  appeal  in  a  former  prosecution,  held  that  a  Sheriff  had 
rightly  refused  to  sist  a  prosecution  for  penalties  pending  the 
issue  of  a  declarator  raising  the  same  question. — Olasffow  City 
and  District  Railway  Company  v.  Mddmm^t  Trusteett,  High 
Court,  16th  July  1884,  p.  463. 
An  Act  of  Parliament,  which  empowered  a  company  to  make 
underground  railways  within  a  town,  and  for  the  purposes  of 
their  undertaking  to  interfere  with  the  streets,  enacted  that 
'  in  constructing  the  railways  the  company  shall  restore  the 
portions  of  carriage-way  of  any  street  to  be  from  time  to  time 
closed  by  them  for  traffic  for  the  purposes  of  the  works, 
within  three  months  from  tho  day  upon  which  such  portions 
shall  respectively  be  so  closed,  and  they  shall  be  liable  to  a 
penalty  not  exceeding  £20  for  every  day  after  the  expiration 
of  the  said  period  during  which  such  portions  respectively 
shall  not  be  restored.' — Held  that  under  this  enactment  the 
company  were  liable  in  the  penalty  if  they  did  not  within 
three  months  restore  portions  of  the  street  used  by  them  for 
the  purposes  of  their  works,  although  these  portions  did  not 
include  the  whole  breadth  of  the  carriage-way,  but  left  a 
sufficient  space  to  allow  carriage  and  cart  traffic  to  pass. — 
Olasgaw  City  and  District  Railway  Company  t.  HutchimnCs 
Trustees,  High  Court,  20th  March  1884,  p.  420. 
EECKLESS  FIRE-RAISING. 

See  Wilful  Fibe-raisino,  p.  287. 
RECORD. 

See  Plea  of  Guilty  Un authenticated,  p.  132. 
REFORMATORY  SCHOOL. 

See  Sentence,  Suspension  of  Part  of,  p.  454. 
RELEVANCY. 

See  Broker,  p.  1. 

Aggravation,  p.  31. 

Statute  29th  and  30th  Via,  a  ccLXxm.  (Glasgow  Police 

Act,  1866),  p.  147. 
Obstruction,  Annoyance,  or  Danger,  p.  265. 
Breach  of  the  Peace,  p.  278. 
Fraudulent  Debtor,  pp.  48  and  293. 
Perjury,  p.  360. 
Bankrupt,  Fraudulent  Concealment  of  Property  by, 

p.  443. 
Wilful  Fire-raising,  p.  451. 
Fraudulent  Bankrupt,  p.  473. 
Theft,  p.  652. 
Culpable  Homicide,  p.  694. 
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KEMIT  TO  SHERIFF. 

Circumstances  in  which  the  High  Court  remitted  to  the  Inferior 
Court  a  Case  stated  on  Appeal  under  The  Summary  Prosecu- 
tions Appeals  Act,  1875,  for  the  purpose  of  receiving  additional 
evidence,  and  of  amending  the  Case. — Nelson  v.  Crokatt,  High 
Court,  13th  Nov.  1884,  p.  5U. 

A,  a  tailor,  sued  B  in  the  Small-Debt  Court  for  the  price  of  a 
suit  of  clothes.  B  pleaded  that  he  had  not  dealt  with  A,  but 
with  C,  whose  name  was  on  the  door  of  A's  shop,  that  circulars 
had  been  issued  by  C  from  the  shop  in  his  own  name,  and 
that  he  (B)  in  giving  his  order  to  C,  had  done  so  to  extinguish 
a  counter  claim  which  he  had  against  him.  A  produced  a 
minute  of  agreement  between  himself  and  C  to  show  that  the 
latter  was  his  shopman,  and  that  he  (A)  was  the  principaL 
The  Sheriff  decerned  against  B,  who  appealed.  The  Court 
sustained  the  appeal,  and  remitted  to  the  Sheriff  for  rehearing, 
and  proof,  if  necessary. — Bryee  v.  Spence,  High  Courts  10th 
July  1886,  p.  624. 

See  Oppression,  p.  471. 

RESET. 

A  person  convicted  upon  a  criminal  libel  in  the  Sheriff  Court  of 
Edinburgh,  which  charged  reset  of  theft  in  so  far  as  the 
accused  did,  'at  some  place  in  the  city  or  county  of  Edinburgh, 
to  the  complainer  unknown,  wickedly  and  feloniously  receive 
and  reset  the  watches  above  libelled,  knowing  the  same  to 
have  been  stolen  ' — suspended  and  pleaded  (1),  That  the  libel 
was  irrelevant  in  respect  of  insufficient  specification  of  the 
locw,  and  (2),  That  as  it  had  been  proved  that  the  panel  had 
received  the  watches  in  Glasgow,  not  in  Edinburgh,  the  Sheriff 
had  no  jurisdiction. 
The  Bill  refused,  and  held  that  reset  being  a  crimen  continuum^ 
the  libel  was  therefore  relevant,  and  the  objection  to  the 
jurisdiction  bad. — Grade  v.  Stuart,  High  Court,  22nd  Feb. 
1884,  p.  379. 

RES  JUDICATA. 

See  Tholino  Assize,  p.  206. 

RESTRICTING  SMALL  DEBT  CLAIM. 
See  Small  Debt,  p.  221. 

REVIEW. 

See  Alternative  Charge  and  General  Conviction,  p.  312. 
„   Nuisance,  Smoke,  p.  509. 

— —  In  Civil  Cases. 
See  Jurisdiction,  p.  233. 

In  Exchequer  Cases. 


See  Excise  Prosecution,  p.  354. 
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REWARD — Attempt  to  Extort. 
See  Violating  Sepulchre,  p.  65. 

RIOTOUS  AND  DISORDERLY  CONDUCT— By  Shouting. 
See  Statute  29th  and  30th  Vic,  c.  cclzxiii.  (Glasgow  Police 
Act,  1866),  p.  147. 

RIVER. 

See  Statute  20th  and  218t  Vic,  c.  lzzui.  (Smoke  Nuisance 
(Scotland)  Abatement  Act,  1857),  p.  152. 
ROAD. 

See  Locomotives  on  Turnpikes,  p.  186, 

ROAD  LOCOMOTIVK 

The  Roads  and  Bridges  (Scotland)  Act,  1878,  by  section  123 
incorporated  the  107th  section  of  the  General  Turnpike  Act, 
1831,  which  enacts  '  that  no  person  shall  hereafter  erect  any' 
.  .  'steam-engine'  .  .  .  'within  the  distance  of  100  yards 
from  any  part  of  any  turnpike  road,  under  the  penalty  of  £5 
for  every  day  such '  .  .  '  steam-engine '  .  .  .  '  shall  continue, 
unless  the  same  shall  be  so  placed  or  screened  as  to  prevent 
damage  or  detriment  to  any  traveller  on  such  turnpike  road 
by  frightening  horses  or  otherwise ;'...'  provided  always 
that  nothing  herein  contained  shall  be  construed  to  render 
legal  the  erection,  re-erection,  or  continuance  of  any '  .  .  . 
'  steam-engine '  .  .  .  '  in  any  case  where  by  common  law  the 
same  shall  be  a  public  or  private  nuisance.' — Held  that  a  con- 
travention of  the  above  enactment  had  been  committed  by 
placing  and  working  a  steam  traction  engine,  for  the  purpose 
of  driving  a  thrashing-mill,  within  100  yards  of  a  public  road 
without  a  sufficient  screen. — M^Leish  v.  CrigJUmi,  High  Court, 
14th  March  1883,  p.  225. 
See  Locomotives  on  Turnpikes,  p.  186. 
„   Steam-Engine  near  Turnpike  Road,  p.  225. 

Trustees. 

See  Streets  and  Roads,  Obstruction  op,  p.  497. 

Within  Burgh. 


See  Streets  and  Roads,  Obstruction  of,  497. 

ROD — Fishing  with. 

See  Salmon  Fishing,  p.  618. 

ROGUE  AND  VAGABOND. 

See  Begging,  Fraudulent,  p,  193. 

SALMON  FISHING. 

Held  thai  a  summary  complaint  charging  a  contravention  of  the 
Act  7th  and  8th  Vict.,  c.  95  (Act  for  the  Preservation  of 
Salmon  Fisheries),  section  1,  in  so  far  as  the  accused  did 
*  wilfully  take,  fish  for,  or  attempt  to  take,  or  aid  or  assist  in 
taking,  fishing  for,  or  attempting  to  take  salmon,  grilse,  &c/ 
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SALMON  FlSmmQ-^eontinued. 

wfi3  not  alternative,  and  a  general  conviction  following  thereon 
sustained. 

Observed  that  it  was  extravagant  to  maintain  that  a  proprietor 
of  fishings  prosecuting  a  poacher  on  the  above  complaint, 
ought  to  be  called  upon  to  produce  his  title  to  the  fishings. — 
(TNeais  v.  CampbeU,  High  Court,  18th  July  1883,  p.  305. 

In  a  prosecution  for  penalties  before  a  Sheriff,  under  the  Salmon 
Fisheries  Acts,  the  accused  maintained  that,  as  a  member  of 
the  Royal  Burgh  of  Forres,  he  had  a  right  to  fish  for  salmon 
at  the  place  libelled,  and  produced  a  royal  charter  in  favour  of 
the  Burgh  of  the  water  and  fishings  in  Findhorn ;  with  all  the 
fisheries,  fishes,  mussells,  and  mussel-scalps,  and  all  the  other 
fishings,  possessions,  and  liberties  which  of  old  pertained,  or 
were  known  to  have  pertained  to  the  Burgh  and  community 
thereof.  No  evidence  of  possession  on  this  charter  was  led, 
and  the  Sheriff  convicted  '  in  respect  of  the  evidence  adduced,' 
and  imposed  a  fine  of  twenty  shillings  and  expenses. 

Held,  in  an  appeal  to  the  Circuit  Court,  that  as  a  question  of 
competing  rights  had  been  relevantly  raised,  the  procedure 
before  the  Sheriff  ought  either  to  have  been  sisted  or  the  com- 
plaint dismissed,  leaving  parties  to  their  remedy  in  the 
appropriate  Civil  Court,  and  the  conviction  therefore  recalled. — 
Higgins  v.  The  Earl  of  Moray^  High  Court,  9th  September 
1884,  p.  479. 

The  21st  section  of  The  Salmon  Fisheries  (Scotland)  Act,  1868, 
which  prohibits  the  having  salmon  in  possession  between  the 
commencement  of  the  latest  and  the  termination  of  earliest 
annual  close  time  which  is  in  force  for  any  district^  applies  to 
that  period  during  which  all  the  rivers  within  the  limits  of  the 
Act  are  closed,  and  no  conviction  therefore  can  be  obtained 
under  it  so  long  as  any  of  these  rivers  are  open. 

Question  whether  it  applies  to  the  period  during  which  net  fish- 
ing is  illegal,  but  rod  fishing  is  allowed. —  WiUone  v.  Hctrvty 
and  others,  High  Court,  13th  November  1884,  p.  518. 

See  Instance,  p.  622. 
,  With  Leister. 

Four  men  were  charged  with  a  contravention  of  section  8  of  The 
Tweed  Fisheries  Act,  1859,  by  taking  salmon  by  'light  and 
leister,  or  otherwise  to  the  prosecutor  unknown,'  during  the 
annual  close  time,  but  on  a  day  on  which  fishing  by  rod  and 
line  was  legal,  and  they  were  convicted  of  the  contravention 
charged.  The  conviction  quashed,  and  sentence  following 
thereon  suspended,  in  respect  that  there  was  nothing  set  forth 
in  the  complaint  to  show  that  the  fish  might  not  have  been 
caught  in  a  lawful  manner. — JFalker  v.  Rodger ^  High  Court, 
19th  March  1885,  p.  595. 
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SALMON  FISHING,  By  Stakb  Nets. 
See  Stakb  Nbts,  p.  608. 

SALMON,  P0SSB88INQ  DURING  Clo6B  Time. 
See  Salmon  Fishing,  p.  518. 

SALVATION  ARMY. 

A  body  of  peiRonfi  known  as  the  Salvation  Aimy  having  been  in 
the  habit  of  walking  in  procession  thioogh  the  streets  of  a 
Burgh  in  a  manner  which  seemed  to  the  Magistrates  annoying 
to  the  lieges,  and  likely  to  occasion  a  breach  of  the  peace,  the 
Magistrates  issned  a  proclamation  under  the  Act  1606,  c.  17, 
by  which  they  prohibited  all  such  processions,  and  gave  notice 
that  those  taking  part  in  them  would  render  themselves  liable 
to  prosecution  and  penalty.  The  Salvation  Army,  in  dis- 
regard of  this  proclamation,  made  a  procession  through  the 
streets  of  the  Burgh  of  a  noisy  and  disorderly  character,  and 
certain  members  of  it,  on  being  convicted  (1)  of  breach  of  the 
peace,  and  (2)  of  breaking  the  terms  of  the  prodamatioD, 
appealed. — Held  that  the  question  whether  the  procession  and 
crowd  had  a  tendency  to  cause  and  did  cause  a  breach  of  the 
peace  was  a  question  of  fact,  a  judgment  upon  which  the 
Magistrate  was  entitled  to  reach.  Secondly,  that  the  Magis- 
trates were  ^entitled  to  issue,  and  had  in  the  circumstances 
very  properly  issued,  the  proclamation,  breach  of  which  was  a 
municipal  offence,  and  that  the  appellants  having  wrongfully 
disregarded  the  proclamation,  they  were  rightly  convicted  of  a 
breach  of  its  terms,  and  the  appeal  dismissed  accordingly. — 
Deakin  and  others  v.  MilnCy  High  Court,  October  27,  1882, 
p.  174. 
See  Breach  of  the  Peaoe,  p.  278. 

SEAMAN. 

See  Ship,  p.  367. 

SENTENCK 

See  Infamy,  Declaration  op,  p.  118. 
„    Plea  op  Guilty,  Un authenticated,  p.  132. 
„   Fraudulent  Bankrupt,  p.  473. 
„   Stake  Nets,  p.  608. 

— — — Separating  Parts  of. 

See  Infamy,  Declaration  of,  p.  118. 
,,   Sentence,  Suspension  of  parts  of,  p,  454 

— Following  Ten  Previous  Conviotions. 


A  woman,  fifty-seven  years  of  age,  pleaded  guilty  before  a  Circuit 
Court  to  the  theft  of  an  article  of  small  value,  aggravated  by 
ten  previous  convictions.  She  had  been  sentenced  on  her 
sixth  conviction  in  1873  to  eight  years'  penal  servitude,  the 
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SENTENCE — Following  Ten  Previous  Conviction8 — coniinued, 

immediately  preceding  sentence  being  for  a  like  period,  and 
between  1882  and  1884  she  bad  been  four  times  convicted  in 
the  inferior  Courts,  and  had  received  sentences  of  twelve 
months,  twenty-one  days,  ten  days,  and  thirty  days,  respec- 
tively. The  case  was  certified  for  sentence,  and  the  High 
Court,  having  regard  to  the  fact  that  the  panel  had  been 
nearly  three  months  in  prison,  and  without  laying  down  any 
general  principle,  pronounced  sentence  of  eight  months' 
imprisonment. — Mary  Ann  Watson^  High  Courts  19th  May 
1884,  p.  448. 

Suspension  of  Part  of. 


A  boy,  fifteen  years  old,  pleaded  guilty  in  a  Police  Court  to 
assaulting  a  woman  by  striking  her  once  on  the  face  to  the 
effusion  of  blood,  and  was  sentenced  to  be  imprisoned  for  ten 
days,  and  thereafter  to  be  sent  to  a  reformatory  school  for  four 
years,  under  the  provisions  of  the  Eeformatory  Schools  Act, 
1866,  sec.  14.  He  brought  a  suspension,  alleging  that  he  had 
been  hurried  off  to  the  Court  without  notice  to  his  parents, 
and  having  been  asked  to  plead  while  he  was  without  legal 
advice,  had  in  his  confusion  pleaded  guilty  under  a  misunder- 
standing as  to  the  nature  of  the  charge.  Six  previous  Police 
Court  convictions  of  other  offences  than  assault  were  produced 
in  the  High  Court. 

The  Court)  following  the  case  of  M^Guire  v.  Fairbaim,  9th 
November  1881,  Couper  voL  iv.,  p.  536,  in  respect  of  the 
trifling  nature  of  the  offence,  and  of  the  want  of  notice  to  the 
boy's  parents,  suspended  the  conviction,  in  so  far  as  regarded 
the  order  of  detention  in  the  reformatory  school — Farquharsan 
V.  Guthrie,  High  Court,  15th  July  1884,  p.  454. 

Cumulative. 


See  Stake  Nets,  p.  608. 

SEPARATION  of  Charges. 

See  Mobbing  and  Bioting,  p.  124. 

of  Trials. 

See  Neglect  of  Duty  bt  Master  and  Mate  of  Stbam-Ybssel^ 
p.  680. 

SHERIFF. 

See  Contempt  of  Court,  p.  387. 
„   FuGrriVE,  p.  649. 
„  Decree  in  foro,  p.  670. 

— — —  Jurisdiction  of. 

See  Infamy,  Declaration  of,  p.  118. 
„  Mobbing  and  Rioting,  p.  124. 
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S  EERIFF— continued. 
Jurisdiction  of,  Under  Small  Debt  Act. 
See  Trades  Union,  Unregistered,  p.  137. 
„   Small  Debt,  p.  221. 


Eecording  Evidence  bt. 


See  Statute  37th  and  38th  Vic,  c.  lxiv.  (Evidence  Further 
Amendment  (Scotland)  Act,  1874),  p.  118. 


Kespondbnt  in  a  Suspension. 


See  Ck)NTEMPT  op  Court,  p.  387. 
Competing  Civil  Rights  before. 


See  Salmon  Fishings,  p.  479. 

SHIP, 

A  seaman  charged  under  the  Merchant  Shipping  Act^  1854, 
section  243,  sub-section  4,  with  wilful  disobedience  to  the  law- 
ful commands  of  the  master  or  the  chief  engineer  of  the  yacbt 
in  which  he  was  employed,  was  convicted  'of  the  wilful 
disobedience  charged.' — The  conviction  suspended  as  being  a 
general  conviction  following  upon  an  alternative  charge,  and 
in  respect  it  was  not  distinctly  stated  either  in  the  complaint 
or  conviction  what  the  orders  were  which  the  suspender  was 
said  to  have  disobeyed,  and  who  gave  them. — Reaney  v. 
Maddever,  High  Court,  22nd  Nov.  1883,  p.  367. 

SHORTHAND  WRITER'S  NOTES. 

See  Statute  37th  and  38th  Vic,  c.  lxiv.  (Evidence  Further 
Amendment  (Scotland)  Act,  1874),  p.  118. 

SHOUTING. 

See  Statute  29th  and  30th  Vic,  c  cclxxui.  (Glasgow  Police 
Act,  1866),  p.  147. 

SIST. 

See  Decree  in  forOj  p.  670. 

SMALL  DEBT. 

In  an  action  in  the  Small  Debt  Court,  libelling  on  an  account 
amounting  in  full  to  more  than  the  statutory  limit  of  £12,  the 
conclusion  of  the  summons  was  restricted,  so  as  to  fall  within 
the  limit,  and  after  proof  the  Sheriff  disallowed  certain  items 
of  the  original  account,  and  in  decerning  deducted  the  sums 
60  disallowed  from  the  original  amount  of  the  account,  and  not 
from  the  sum  concluded  for.  Held  on  appeal  that  in  thus 
giving  decree  for  the  balance  proved  to  be  due,  which  did  not 
exceed  the  statutory  limit,  the  Sheriff  had  not  exceeded  his 
powers,  and  the  appeal  dismissed. — Dcdglish  and  Kerr  v. 
Anderson,  Glasgow,  Feb.  22,  1883,  p.  22L 
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SMALL  DEBT  COURT. 
S«e  Small  Dbvt,  p.  2^L 
„   Decrkk  is  FoaOy  p.  670. 

SMOKE — XUISASCB  FBOM. 

See  Stattti  2<>rH  asd  213T  Vic,  c.  lxxil  (Sint>ke  Xaisanoe 
(ScolLuid)  AbaUemeDt  Act,  iSbl\  p.  ].'>2. 

SPECIFICATION— Want  of. 

See  Statctb  29th  asd  30th  Tic,  c  cclxxul  (Glasgow  Police 
Act,  1866),  p.  147. 
„   Pbostituteb,  Harbourixg,  p.  165. 
Fracdulxstt  Dkbtob,  p.  2113. 
Excise  PRoeECUTiox,  p.  354. 
Coxtbmpt  of  Court,  p.  387. 
Thxft,  p.  552. 
„  Nbglbct  of  Dctt  bt  Master  A!a>  Mate  of  Stram-Ybbssl^ 

p.  680. 
„  CuLPABLS  Homicide,  p.  694. 

STAE:E  NETS. 

A  bad  leave  from  B,  a  fishery  proprietor,  to  set  a  stake  net  in 
the  Solway  Firth  to  catch  white  fish.     It  ¥ra8  set  for  that 
purpose  during  the  close  time  for  salmon,  and  one  morning 
early  a  salmon  was  found  in  it  by  a  policemen  before  A  had 
gone  to  the  net     Held  that  this  did  not  constitute  a  *  taking ' 
during  close   time  in  the  sense  of    the  Salmon  Fisheriea 
(Scotland)  Act,  1868,  inferring  a  contravention  of  the  Act 
The  Justices  adjudged  the  accused  to  pay  five  shillings  of  penalty, 
with  twenty  shillings  for  the  salmon  found  in  the  prisoner's 
net  of  farther  penalty,  with  thirty  shillings  of  ezpiMises,  and 
without  any  alternative  also  adjudged  the  accused  to  be  im- 
prisoned for  the  space  of  fourteen   days  upon  a  complaint 
charging  a  contravention  of  The  Salmon  Fisheries  (Scotland) 
Act,  1868,  by  fishing  for  salmon  by  stake  nets  during  close 
time.     Opinion,  per  Lord  Young,  that  this  cumulative  form- 
of  sentence  was  illegal  and  was  a  sufficient  ground  of  itself  for 
suspension. — Haydon  v.  Cormack,  High  Court,  19th  March 
1885,  p.  608. 

STATION-^L^STER. 

See  Culpable  Homicide,  p.  259. 

STATUTK 

1606,  0.   17   (Act   for    Staying   Unlawful    Conventions    within 
Burgh). 
See  Salvation  Army,  p.  174. 


1672,  c.  16  (Concerning  the  Regulation  of  Judicatories). 
See  Jurisdiction,  p.  233. 
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STATUTE— caniinued. 

20th  Gbo.  II.,  0.  43  (Heritable  Jurisdiction  Act). 
Sec.  34. 
See  Jurisdiction,  p.  233. 


13th  Geo.  III.,  c.  31  (Act  for  the  more  effectual  execution  of 
criminal  laws  in  the  two  Parts  of  the  United  Kingdom). 
See  Kbsbt,  p.  379. 


54th  Geo.  III.,  c.  67  (For  allowing  Appeals  to  the  Circuit  Court 
in  Civil  Causes). 
SEa  5. 
See  Jurisdiction,  p.  233. 


55th  Geo.  III.,  a  94  (British  White  Herring  Fishery  Act,  1815). 
Sec.  12. 
See  Herring  Barrel,  p.  458. 


5  Geo.  IY.,  o.  83  (Act  for  the  Punishment  of  Bogues  and  Yaga- 
honds,  1824). 
Sbcs.  3  and  4. 
See  Beogino,  Fraudulent,  p.  193. 


7th  and  8th  Geo.  IV.,  a  53  (Inland  Revenue  Act,  1823). 
Skcs.  79,  82,  and  84. 
See  Excise  Prosecution,  p.  354. 


9th  Geo.  IV.,  c.  58  (Home-Drummond  Act), 
Sec.  21. 
See  Imprisonment,  Immediate,  p.  374. 


IsT  AND  2nd  Wm.  IV.,  c.  43  (Turnpike  Boads  (Scotland)  Act, 
1831). 
Sbcs.  96,  99. 
See  Locomotives  on  Turnpikes,  p.  186. 

Sec.  123. 
See  Road  Locomotive,  p.  225. 

Sec.  96. 
See  Roads  and  Streets,  Obstruction  of,  p.  497. 


2nd  and  3hd  Wm.  IV.,  c.  68  (Day  Trespass  Act). 
See  Statute  43rd  and  44th  Vic,  a  47  (Ground  Game  Act), 
p.  526. 
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7th  Wm.  IV.  and  IsT  Via,  c.  41  (SmaU  Debt  Act). 
Sbcs.  2,  30,  and  31. 
See  Trades  Union,  Unregisterbd,  p.  137. 
y,  Small  Dkbt,  p.  221. 
„  JuRisDicnoN,  p.  233. 
„  BsMiT  TO  Shbriff,  p.  624. 

Skcs.  15,  16,  and  31. 
See  Decree  in  fobo,  p.  670. 


7th  and  8th  Vic,  c.  95  (Preservation  of  Salmon  Fisheries  Aet^ 
1844X 
Sec.  1. 
See  Salmon  Fishing,  p.  305. 


8th  and  9th  Vic,  a  33,  seo.  142  (Railway  Clauses  Consolidation 
(Scotland)  Act,  1845). 
Seo.  142. 
A  private  Act  of  Parliament  which  empowered  a  company  to 
construct  an  underground  railway  within  a  city,  enacted  that 
the  penalty  incurred  by  the  company  for  not  restoring  within 
a  certain  time  the  carnage-way  of  streets  which  they  were 
authorised  to  interfere  with,  should  be  recoverable  '  by  all  or 
any  of  the  proprietors  or  tenants  in  that  part  of  the  street 
which  is  opposite  the  respective  portions  which  shall  not  be 
restored.'  The  private  Act  incorporated  the  Railway  Clauses 
Consolidation  (Scotland)  Act,  1845. 
Held  that  a  proprietor  or  tenant  proceeding  for  the  recovery  of 
these  penalties  was  in  the  position  of  an  informer  for  the 
public  interest,  and,  consequently,  that  half  the  penalty  was 
properly  apportioned  to  the  poor  of  the  parish  under  sec  142 
of  the  Railway  Clauses  Consolidation  Act — CRasgow  City  and 
District  Railway  Company  v.  MddrunCa  TmsteeSf  High 
Court,  15th  July  1884,  p.  463. 


8th  and  9th  Via,  a  41  (Highways  and  Statute  Labour  Act^  1845). 
Seos.  26  and  38. 
See  Roads  and  Streets,  Obstruction  of,  p.  497. 


16th  and  17th  Vic,  o.  80  (Sheriff  Courts  Act,  1853). 
SEa  22. 
See  Jurisdiction,  p.  233. 


16th  and  17th  Via,  o.  119  (Betting  Act,  1853). 
Sec.  3. 
See  Betting,  p.  703. 
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17th  and  18th  Via,  a  104  (Merchant  Shipping  Act^  1854). 
Sec.  243,  Sub-seo.  4. 
See  Ship,  p.  367. 


19th  and  20th  Vio.,  c.  56  (Constituting  the  Court  of  Session  the 
Court  of  Exchequer). 
Skc.  17. 
See  Excise  Prosecution,  p.  354. 


19th  and  20th  Vic,  c.  79,  sec.  81  (Bankruptcy  (Scotland)  Act, 
1856). 
See  Bankrupt,  Fraudulent  Conckalmbnt  of  Property  bt,  p. 
443. 


20th  and  2l8T  Vic,  c.  73  (Smoke  Nuisance  (Scotland)  Abatement 
Act,  1857). 
Secs.  1  and  14. 

The  Smoke  Nuisance  (Scotland)  Abatement  Act,  1857,  imposes 
certain  penalties  on  the  use  of  furnaces  not  constructed  to 
consume  their  own  smoke,  'employed  in  the  working  of 
engines  by  steam,  whether  locomotive  or  otherwise,  in  any 
place  to  which  this  Act  shall  apply,  or  on  board  of  any  steam- 
vessel  stopping  at  or  in  any  such  place,  or  in  or  at  any  port, 
pier,  landing  place,  or  harbour  within  the  same,  or  when 
plying  upon  any  part  of  a  river  which,  at  such  part,  shall 
not  exceed  a  quarter  of  a  mile  in  breadth,'  or  on  the  negligent 
use  of  such  furnaces  when  properly  constructed.  The  14th 
section  of  the  same  Act,  with  reference  to  Royal  Burghs,  de- 
clares that  the  word  '  place'  shall  include  the  whole  area 
contained  within  the  parliamentary  or  police  limits  of  the 
Burgh,  and  the  '  Smoke  Nuisance  (Scotland)  Acts  Amendment 
Act,  1865,'  extends  this  definition  to  other  Buighs.  Held  that 
an  offence,  under  the  Act  of  1857,  could  not  be  committed  on 
board  a  vessel  sailing  in  a  part  of  a  river  more  than  a  quarter 
of  a  mile  broad,  although  within  the  parliamentary  or  police 
limits  of  a  Burgh  to  which  the  Act  applied. — Campbell  v, 
Auld,  High  Court,  October  27,  1882,  p.  152. 
Secs.  1,  2,  6,  7,  and  9. 

See  Nuisance  Smoke,  p.  509. 


20th  and  2l8T  Vic,  c.  cxlviii.  (Tweed  Fisheries  Act,  1857). 
Sec.  96. 
See  Suspension,  Competency  of,  p.  595. 
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22nd  and  23rd  Vic,  o.  lxx.  (Tweed  Fisheries  Act,  1859). 
Sec  8. 
See  Suspension,  Competenct  of,  p.  595. 


24th  and  25th  Vic,  a  70  (Locomotives  Act,  1861). 
Sec.  12. 
See  Locomotives  on  Turnpikes,  p.  186. 


25th  and  26th  Vio.,  o.  35  (Public  Houses  Acts  Amendment  (Scot- 
land) Act,  1862). 
Schedule  A,  Certificate,  No.  3. 
See  Trafficking  in  Spirits,  p.  33. 
„   Breach  of  Certificate,  p.  616. 
Schedule  A,  Certificate  No.  1. 
See  Hotel,  Keeping  Open,  pp.  150  and  215. 

Sec.  2. 
See  Breach  of  Certificate,  p.  535. 
„   Breach  of  Certificate  bt  Servant,  p.  602. 


25th  and  26th  Vic.,  o.  63  (Merchant  Shipping  Act,  1862). 
See  Ship,  p.  367. 


25th  and  26th  Vic,  c.  101  (General  Police  and  Improvement 
(Scotland)  Act,  1862). 
Sec.  309. 
See  Omnibuses,  Starting  of,  p.  17. 

SEa  251. 
See  OBSTRUcnNO  Street,  pp.  19,  212,  and  265. 
„   Obstruction,  Annoyance,  or  Danger,  p.  265. 
„   Streets  and  Roads,  Obstruction  of,  p.  497. 
Sec.  430. 
See  Conviction  following  partly  Tn?ON  Confession,  p.  169. 


27th  and  28th  Via,  o.  53  (Summary  Procedure  Act,  1857). 
See  Mobbing  and  Rioting,  p.  124. 

Secs.  14  and  34. 
See  Plea  of  Guilty,  Unauthbnticated,  p.  1 32. 
„  Conviction  following  partly  upon  Confession,  p.  169. 
„  Summary  Procedure  Act. 

Sec.  5. 
See  Deforcement,  p.  582. 

Secs.  6  and  11. 
See  Adjournment  of  Diet,  p.  631. 


27th  and  28th  Vic,  c.  cxxziz.  (Zetland  Road  Act^  1864). 
See  Streets  and  Roads,  Obstruction  of,  p.  497. 
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28th  and  29th  Via,  o.  83  (Locomotives  Act,  1865). 
Secs.  2  and  3. 
See  LoGOMOTivxs  on  Turnpikes,  p.  186. 

Sec.  6. 
See  Steam-Enginb  near  Turnpike  Boad,  p.  225. 
„  Road  Locomotive,  p.  225. 


28tu  and  29th  Via,  a  102  (Smoke  Nuisance  (Scotland)  Acts 
Amendment  Act,  1865). 
Sec.  1. 
See  Statute  20th  and  218T  Vic,  c.   73   (Smoke  Nuisance 
(Scotland)  Abatement  Act,  1857),  p.  152. 


29th  and  30th  Vic,  c.  117  (Reformatory  Schools  Act,  1866). 
SBa  U. 
See  Sentence,  Suspension  of  part  op,  p.  454. 


29th  and  30th  Vic.  a,  118  (Industrial  Schools  Act,  1866). 
Secs.  14  and  38. 
See  Industrial  Schools,  Detention  in,  p.  638. 


29th  and  30th  Via,  c.  ccLxxin.  (Glasgow  Police  Act,  1866). 
Sec.  135,  sub-sec.  5. 

The  Glasgow  Police  Act,  1866,  section  135,  sub-section  5,  im- 
poses a  penalty  upon  '  every  person  who  is  riotous,  disorderly, 
or  indecent  in  his  behaviour.'  A  conviction  and  sentence 
pronounced  in  the  Glasgow  Police  Court  upon  a  complaint 
which  charged  a  contravention  of  this  section,  in  so  far  as 
the  respondent,  of  the  date  and  at  the  place  libelled,  was 
'  riotous  and  disorderly  in  his  behaviour,  by  shouting  aloud, 
by  all  which,  or  part  thereof,  a  noise  and  disturbance  was 
created,  and  a  large  crowd  assembled,  and  the  lilies  were 
annoyed,'  suspended  in  respect  that  from  want  of  specification 
of  the  circumstances  in  the  complaint  there  was  not  set  forth 
an  offence  under  the  Statute.— /2i^f6  v.  M^Phee^  High  Courts 
Oct.  25,  1882,  p.  147. 
Secs.  136,  137,  and  142. 

See  Prostitutes,  Harbouring,  p.  165. 
Secs.  172,  184,  and  200. 

See  Broker,  p.  1. 
Secs.  131  and  132. 

See  Alternative  Charge  and  General  Conviction,  p.  312. 
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30th  and  3l8T  Via,  a  96  (Certain  Debts  Recovery  Act^  1867). 
SBC8.  10,  U,  and  17. 
See  JuRiSDionoN,  p.  233. 

30th  and  3l8T  Vic,  a  101  (Public  Health  (Scotland)  Act^  1867.) 
Sbgs.  18,  22,  and  103-8. 
See  Statutb  38th  and  39th  Via,  a  62,  secs.  2  and  3  (Sum- 
mary Prosecutions  Appeals  Act,  1875),  p.  329. 


3l8T  AND  32nd  Via,  a  123  (Salmon  Fisheries  (Scotland)  Act, 
1868.) 
Sec.  21. 
See  Salmon  Fishing,  p.  518. 

SEca  9  and  15. 
See  Stake  Nets,  p.  608. 

Seo.  130. 
See  Instance,  p.  622. 


34th  and  35th  Via,  d  33  (Summary  Jurisdiction  (Scotland)  Acl^ 
1881). 
See  Mobbing  and  Rioting,  p.  124. 


34th  and  35th  Via,  a  41  (Trades  Union  Act). 
SEa  31. 
See  Trades  Union,  Unregistered,  p.  137. 


34th  and  35th  Vic,  a  112  (Prevention  of  Crimes  Act,  1871). 
Seo.  15. 
See  Begging,  Fraudulent,  p.  193. 


35th  and  36th  Via,  a  62  (Education  (Scotland)  Act^  1872). 
Secs  70  and  71. 
See  Education  Act,  p.  614. 


35tr  and  36th  Via,  a  93  (Pawnbrokers  Act,  1872). 
Secs.  5,  6,  37,  52,  and  56. 
See  Excise  Prosboution,  p.  854. 


37th  Via,  a  15  (The  Betting  Act>  1874). 
See  Betting,  p.  703. 


37th  and  38th  Via,  o.  64  (Evidence  Further  Amendment  (Scot- 
land) Act,  1874). 
Sec.  4. 
A  criminal  libel  before  a  Sheriff  and  a  Jury  which  charged  the 
crime  of  peijury  committed  in  a  civil  action  before  a  Sheriff 
did  not  set  forth  the  ipeiasima  verba  of  the  deposition  upon 
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which  the  ehaige  was  fouikied,  bal  the  teiuH'  theieof  aecord- 
ing  to  the  shorthand  writer's  notes ;  and  it  appeared  firom  the 
evidence  adduced  at  the  trial  thai  the  Sheriff  in  the  dril 
action  had  not  himaelf '  dictated  to  the  shorthand  writer  the 
evidence  he  was  to  recoid,'  as  directed  hj  the  *£Tidence 
Further  Amendment  (Scotland)  Act,  1874/  ^^  ^1^  the  depo- 
sition had  been  taken  down  in  pieaence  of  the  Sheriff  in  the 
manner  which  is  in  use  in  the  Coart  of  Session.  It  was  ob- 
jected in  a  suspension  that  the  ipnstima  verba  of  the  deposi- 
tion on  oath  not  being  set  forth  in  the  libel,  the  latter  was 
irrelevant;  and  that  as  the  deposition  had  not  been  taken 
down  in  the  manner  required  bj  section  4  of  the  '  Evidence 
Farther  Amendment  (Scotland)  Act,  1874/  there  was  no 
proper  record  thereof^  and  no  legal  foundation  for  the  chaige. 
Held  that  no  substantial  irr^ularitj  having  been  committed 
in  the  proceedings,  suspension  of  the  conviction  ought  to  be 
refused. 
Observations  on  the  mode  of  recording  evidence  in  civil  cases  in 
Sheriff  Courts. — Roberts  v.  Hendenan,  High  Court,  October  25, 
1882,  p.  118. 


38th  Via,  a  17  (Explosives  Act,  1875). 
Secs.  23  and  39. 
See  ExPLOsrnEs — keeping,  p.  539. 


38th  and  39th  Vic,  c.  62  (Summary  Prosecutions  Appeals  Act. 
1875). 
Secs.  2  and  3. 

The  Summary  Prosecutions  Appeals  Acts,  1875,  sec  3,  enacts 
that  a  party  desirous  of  having  a  Case  stated  for  the  opinion  of 
the  superior  Court  shall  not  be  entitled  to  have  such  a  Case 
stated  unless,  within  three  days  after  the  determination  of  the 
inferior  Judge,  he  shall  lodge  in  the  hands  of  the  clerk  of  the 
inferior  Court  a  bond  of  caution  to  answer  and  abide  the  judg- 
ment  of  the  superior  Court,  and  to  pay  the  costs  awarded  by 
that  Court,  or,  in  the  discretion  of  the  inferior  Judge,  consign 
in  the  hands  of  the  clerk  such  sum  as  the  inferior  Judge  may 
fix  to  meet  the  penalty  and  the  costs  of  the  superior  Court 

Held  that  when  one  of  the  three  days  after  the  determination  of 
the  inferior  Judge  is  a  Sunday,  it  is  not  to  be  treated  as  s 
dies  noUf  but  is  to  be  counted,  unless  it  is  the  last  of  the  three 
days ;  and  consequently,  that  an  appellant  who  had  been 
convicted  on  a  Saturday,  but  did  not  offer  to  consign  until 
the  following  Wednesday,  was  not  entitled  to  have  a  Case 
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ttetod.— ffiAaB  t,  Gmri^a^W^  Omit,  13lk  Jne,  ISSS.  p. 
274. 

A  Local  AmkoritT  pedsicMd  m  Zkn'tM  ate  IW  Pitlfic  Hcshli 
Act,  ld67,  to  lATe  tbe  ppDpe»£c  of  eotUB  lMWii»  otdiiBed 
to  rand  J  m  Branot  aHa^eii  to  aasL  TW  SketdT  ennted 
decRC!,  fiaJing  ihai  Out  usisaax  exksai,  aad  oidiinii^  the 
drfradw  to  trmtu  oolain  iiitdiil  ahaaaxia  viUim  m  ccftun 
time,  *  Hpder  certifcalaon  ihax  if  the  aid  Stent  be  not  com- 
plied viih  viUua  the  time  appouSed,  tlie  de£eoder  sboold  h» 
liable  in  the  pmihiw  cBamesxtad  in  mctica  20  of  tbe  Act  30 
and  31  Tie,  e.  101 ;  finds  the  defender  liable  in  e^wnms*  ^^ 

The  dfUmder  took  n  Cam  under  The  Svmmazj  rhmfrntioii 
Appeals  Act,  1875. 

The  Local  Avthontr  objected  to  the  competency,  on  the  gronnd 
that  appeal  which  was  exdaded  bj  section  108  of  the  Pnblie 
Health  Act,  1867,  had  not  been  made  etunpetent  under  The 
Sommaij  Proaecntions  Appeals  Act,  1875,  inasmoch  as  the 
case  was  not  a  '  cause '  within  the  meaning  of  section  2  <^ 
that  Act^  and  that  if  it  was,  it  had  not  been  '  detennined*  bj 
the  Sheriff  in  the  sense  of  section  3,  expenses  not  being  n 
penalty,  and  no  other  penalty  having  been  imposed. 

Held  that  the  appeal  was  incompetent,  on  the  ground  that  if  the 
petition  was  a  cause  within  the  meaning  of  section  2,  it  had 
not  been  finally  determined  in  the  sense  of  section  3  by  the 
imposition  of  a  penalty. 

Opinions  as  to  whether  the  penalties  provided  by  section  20  of 
The  Public  Health  Act^  1867,  were  penalties  in  the  sense  of 
section  2  of  The  Summary  Prosecutions  Appeals  Act,  and 
whether,  if  they  were,  they  could  be  recovered  in  a  petition 
which  did  not  specifically  pray  the  Sheriff  for  their  imposition. 
— Lee  V.  Ijxal  Authority  of  Lasgwade^  High  Court,  2nd  Nov, 
1883,  p.  329. 

See  Wkiohts  and  Mkasurks,  p.  243. 
„  See  £zci8B  Pbosbcution,  p.  354. 
„   Apfsal»  p.  420. 


38th  akd  39th  Via,  a  lxiil  (Sale  of  Food  and  Drugs  Act,  1875). 
Saa  22. 
See  Adulteration  of  Milk,  p.  409. 


40th  and  41st  Via,  a  cxom.  (Greenock  Police  Act,  1877). 
Siec.  250. 
See  Statute  20th  and  218T  Via,  a  lxziii.  (Smoko  Nuisance 
(Scotland)  Abatement  Act^  1857),  p.  152. 

3  E 
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41aT  AND  42nd  Vic,  o.  49  (Weights  and  Measures  Act,  1878). 
Skcs.  19,  22,  24,  29,  and  73. 
Bee  Weiohts  and  Mbabubbs,  p.  243. 


4l8T  AND  42nd  Vio.,  0.  51  (Roads  and  Bridges  (Scotland)  Act, 
1878). 
Sbos.  122, 123,  and  124. 
See  LoooMOTiyKS  on  Turnpikes,  p.  186. 
„  Road  Locomotivb,  p.  225. 
„  Strbbts  and  Roads,  Obstruction  of,  p.  497. 


4l8T  AND   42nd  Yio.,  c.  58  (Locomotives  Amendment  (Scotland) 
Act,  1878). 
Sbo.  4. 
See  LocoMOTiYBs  on  Turnpikbs,  p.  186. 


4l8T  AND  42nd  Via,  a  74  (Contagious  Diseases  (Animals)   Act 
1878). 
Sbcs.  31,  61,  and  64. 
See  Contagious  Disbasbs,  Animals,  p.  267. 


42nd  and  43rd  Yio.,  o.  czzzn.  (Edinburgh  Municipal  and  Police 
Act,  1879). 
Sbgs.  99,  153,  and  309. 

Two  perso'ns  convicted  of  a  contravention  of  the  bye-law  authorised 
by  The  Edinburgh  Municipal  and  Police  Act,  1879,  which 
prohibits  the  throwing  or  scattering  any  sand  or  rubbish  on 
any  street,  &c.,  objected  in  a  Bill  of  Suspension,  that  the  bye- 
law  not  being  made  in  accordance  with  the  provisions  of  the 
Statute,  the  conviction  was  without  statutory  warrant,  and 
illegal,  the  objection  repelled,  the  proceedings  found  orderly 
proceeded  with,  and  the  Bill  refused.  Held  also  that  the 
suspenders  could  not  be  heard  to  plead  that  they  had  acted 
under  the  instructions  of  the  Edinburgh  Tramway  Company, 
in  whose  employment  they  were,  in  respect  that  the  fact  was 
not  before  the  Court. — Glass  and  Dempster  v.  Linton,  High 
Court,  27th  October  1882,  p.  160. 
Sbcs.  258  and  259. 

See  Prostitutbs,  Harbouring  or,  p.  210. 
Sbc.  287. 

See  Public  Entbrtainment,  p.  303. 


43rd  and  44th  Vic,  o.  34  (Debtors  (Scotland)  Act,  1880), 
Sbo.  13,  Sub-sbos.  1-5,  (A)  1,  (A)  2,  (A)  5,  (B)  3. 
See  Fraudulbnt  Debtor,  pp.  48  and  293. 
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See  Bankbupt,  Fraudulent  Concbalmbnt  of  Propxbtt  bt, 

p.  443. 
„  Fraudulent  Bankrupt,  pp.  473  and  665. 


43rd  and  44th  Yio.,  o.  47  (Groand  Game  Act). 
Seo  1. 
A  person  who  had  been  invited  by  letter  by  a  farmer  to  stay 
with  him  for  a  week  and  ahoot  rabbita,  was  chaiged  with  an 
offence  under  the  Day  Poaching  Act,  as  having  been  upon  the 
holds  of  the  fisurm  without  leave  firom  the  proprietor,  in  pursuit 
of  game.  The  complaint  did  not  set  forth  anything  as  to  the 
terms  of  the  lease,  nor  was  it  put  in  evidence,  and  the  accused 
was  acquitted  by  the  Sheriff.  An  appeal  from  his  judgment 
was  dismissedy  the  Lord  Justice-Clerk  and  Lord  Young  being 
of  opinion  that  the  accused  was  duly  authorised  at  common 
law  to  kill  rabbits,  and  was  also  a  person  who  might  be 
authorised,  and  had  been  duly  authorised,  by  the  tenant  under 
the  provisions  of  the  Ground  Game  Act  to  kill  rabbits.  Lord 
Craighill  concurring,  but  solely  on  the  ground  that  there  was 
nothing  in  the  complaint  or  the  evidence  to  indicate  that  the 
tenant's  common  law  right  to  kill  rabbits  himself  or  allow 
others  to  do  so  had  been  excluded  by  the  lease. — Stuart  y. 
Murray,  High  Court,  13th  November  1884,  p.  526. 


44th  and  45th  Vic,  &  33   (Summary  Jurisdiction  (Scotland) 
Act,  1881). 
Sbcs.  6  and  11. 
See  ExoisB  Prosecution,  p.  354. 
„  Appeal,  p.  420. 
„  Explosives  Keeping,  p.  539. 

See  Education  Acts,  p.  614.' 


44th  and  45th  Vic,  a  69  (Fugitive  Offenders  Act,  1881). 
Sec.  2,  Sub-seos.  3,  5,  and  6. 
See  Fugitive,  p.  649. 


45th  and  46th  Vic,  a  ccxvi.  (The  Glasgow  City  and  District 
Railway  Act,  1882). 
Secs.  34,  37,  and  89. 
See  Railway,  p.  420. 
„   Railway,  Interference  with  Carriage-wat  bt,  p.  463. 
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46th  and  47th  Yio.,  c.  22  (Sea  Fisheries  Act,  1883). 
Sec.  ]  1. 
See  Instance,  p.  628. 


46th  and  47th  Vic,  a  56  (Education  (Scotland)  Act,  1883). 
Secs.  9  and  14. 
See  Education  Acts,  p.  614. 


48th  and  49th  Vic.,  a  69  (Criminal  Law  Amendment  Act^  1885). 
Secs.  5  and  9. 

Held  that  the  words,  '  unlawfully  and  carnally  knows,'  in  the 
5th  section  of  the  Criminal  Law  Amendment  Act,  are  equi- 
valent to,  has  illicit  intercourse  with,  and  therefore  that  know- 
ledge of  a  girl  ahove  thirteen  and  under  sixteen  years  of  age, 
by  anyone  who  is  not  her  husband,  is  unlawful  carnal  know- 
ledge of  her  in  the  sense  of  said  section. 

Held  that  a  Jury  may,  by  virtue  of  the  provisions  of  the  9th 
section  of  the  Criminal  Law  Amendment  Act,  1885,  convict 
a  panel  of  an  offence  under  the  5th  section  of  that  statute, 
notwithstanding  that  the  indictment  does  not  set  forth  that 
statute.— fTenry  Watson,  High  Court,  15th  Dec.  1886,  p.  696. 

See  Unlawful  Cabnal  Knowledge,  Attempting  to  have,  p. 
722. 
STEAM-ENGINE  NEAR  TURNPIKE  ROAD. 

The  Roads  and  Bridges  Act  of  1878,  by  section  123  incorporated 
the  107th  section  of  The  General  Turnpike  Act,  1831,  which 
enacts  '  that  no  person  shall  hereafter  erect  any'  .  .  *  steam- 
engine'  •  .  •  'within  the  distance  of  100  yards  from  any  part 
of  any  turnpike  road,  under  the  penalty  of  £b  for  every  day 
such'  .  .  .  'steam-engine'  .  .  .  'shall  continue,  unless  the 
same  shall  be  so  placed  or  screened  as  to  prevent  damage  or 
detriment  to  any  traveller  on  such  turnpike  road  hy  frighten- 
ing horses  or  otherwise;'  .  •  .  '  provided  always  that  nothing 
herein  contained  shall  be  construed  to  render  legal  the  erec- 
tion, re-erection,  or  continuance  of  any'  ...  *  steam-engine' 
.  .  .  '  in  any  case  where  by  common  law  the  same  shall  be 
a  public  or  private  nuisance.' — Held  that  a  contravention  of 
the  above  enactment  had  been  committed  by  placing  and 
working  a  steam  traction  engine,  for  the  purpose  of  driving  a 
thrashing  mill,  within  100  yards  of  a  public  road  without  a 
sufficient  screen. — M'Leish  v.  Crighton^  High  Coort,  March 
U,  1883,  p.  225. 
STEAM  TRACTION-ENGINE. 

See  LocoMOTivB  on  Turnpike,  p.  186. 
„  Road  Locomotive,  p.  225. 
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STEAM  VESSEL— Running  Down  Boat. 

See  Nbglbct  of  Duty,  Culpable  and  Eecklbsp,  pp.  483  and 
680. 

STREET. 

See  Obstructing  Street,  pp.  19  and  212. 
„   Railway,  Interfering  with  Carrl^ge-way  by,  p.  142. 
„   Obstruction,  Annoyance,  or  Danger,  p.  265. 
„   Statute  8th  and  9th  Vic,  c.  33,  sec.  142,  p.  463. 

Scattering  Sand  on. 

See  Statote  42nd  and  43rd  Vic,  c.  cxxzil  (Edinburgh  Moni- 
cipal  and  Police  Act,  1879),  p.  160. 

Interfering  with  Traffic  of. 


See  Railway,  p.  420. 

STREETS  AND  ROADS— Obstruction  of. 

Part  of  a  road  belonging  to  a  county  road  trust,  constituted 
under  a  local  Act  of  Parliament^  lay  within  a  burgh  which 
had  adopted  the  General  Police  Act  of  1862.     Under  the 
County  Road  Act  the  Procurator-fiscal  of  the  county  had 
authority  to  prosecute  offcndei'S  against  its  provisions. — Held 
that  the  adoption  of  the  General  Police  Act  gave  the  Commis- 
sioners of  Police  a  concurrent  jurisdiction  over  the  road  for 
the  purposes  of  that  Act,  but  did  not  exclude  the  jurisdiction 
of  the  County  Road  Trustees,  nor  derogate  from  the  title  of 
the  Procurator-fiscal  of  the  county  to  prosecute  offenders  against 
the  provisions  of  the  County  Road  Act, 
The  General  Turnpike  Act  of  1831  and  the  Highways  Act  of 
1845  impose  penalties  on  any  person  who  'shall  lay  any 
timber,  stone,  hay,  straw,  dung,  manure,  soil,  ashes,  nibbish, 
or  other  matter  or  thing  whatsoever  upon'  a  turnpike  road, 
*  or  on  the  side  or  sides  thereof,  or  the  footpath  or  causeways 
adjoining.'     In  a  complaint  brought  under  a  local  Road  Act 
which  incorporated  this  provision,  two  persons  were  charged 
with  a  contravention  of  it  in  so  far  as  they,  on  a  day  named, 
placed  two  boxes  on  the  public  road  opposite  their  shop.    The 
evidence  shewed  that  the  boxes  could  not  cause  any  obstruc- 
tion, and  the  Sheriff  found  that  no  obstruction  was  proved, 
but  convicted  the  accused  on  the  ground  that  the  offence  con- 
sisted in  laying  anything  upon  the  road. 
Held  that  the  essence  of  the  offence  was  to  lay  anything  on  the 
road  which  was  of  such  a  nature  or  so  placed  as  to  obstruct  it, 
and  that  in  the  absence  of  any  proof  of  the  possibility  of  such 
obstruction  the  conviction  was  bad* 
Question,  whether  the  complaint  was  relevant  unless  it  set  forth 
that  the  thing  laid  on  the  road  was  of  such  a  nature  or  so 
placed  as  to  cause  obstruction. 
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Opinion  per  Loid  Young  that  it  was  not ;  contra  per  Lord 
Craighill. — Leisk  ^  Sandison  v.  OaUoway,  High  Court,  12th 
Nov.  1884,  p.  497. 
See  Obstructing  Street,  p.  19. 
SUMMARY  APPLICATION. 

See  Appeal,  p.  420. 
SUMMARY  JURISDICTION. 

See  Mobbing  and  Rioting,  p.  124. 
„  Appeal,  p.  420. 

Acts,  1864  and  1881. 

See  Deforcement,  p.  582. 
Act,  1881. 


Sec.  9. 
See  Education  Acts,  p.  614. 
SUMMARY  PROCEDURK 

See  Statute  27th  and  28th  Vic,  a  53,  and  Statute  44th 
AND  45th  Vic,  c.  33  (The  Summary  Jurisdiction  (Scot- 
land) Acts,  1864  and  1881),  pp.  124  and  169. 
„  Deforcement,  p.  582. 
SUMMARY  PROCEDURE  ACT,  1864. 
See  Suspension,  Compbtbnct  of,  p.  595. 

Secs.  3  and  28. 
See  Statute  38th  and  39th  Vic,  c.  62,  Sbgs.  2  and  3  (Sum- 
mary Prosecutions  Appeals  Act,  1875),  p.  329. 
See  Appeal,  p.  420. 

Secs.  4  and  25,  Sched.  K. 
See  Excise  Prosecution,  p.  354. 

Secs.  6  and  11. 
See  Adjournment  of  Diet,  p.  631. 

Sec.  34. 
See  Conviction,  Defect  in,  p.  365. 
SUNDAY. 

See  Statute  38th  and  39th  Vic,  c.  62,  Ski.  3  (Summary  Pro- 
secutions Appeals  Act,  1875),  p.  274. 

DESECRATION. 

See  Mobbing  and  Rioting,  p.  317. 
RAILWAY  TRAFFIC. 


See  Mobbing  and  Rioting,  p.  317. 
SUSPENSION— Competency  of. 

Held  that  notwithstanding  the  terms  of  the  96th  section  of  The 
Tweed  Fisheries  Act,  1857,  which  is  incorporated  in  The 
Tweed  Fisheries  Act>  1859,  prohibiting  a  review  of  a  conTio- 
tion  pronounced  by  any  Sheriff  under  the  proyisicns  of  the 
latter  Act,  except  by  appeal  to  the  next  Circuit  Court,  a  sus- 
pension before  the  High  Court  was  competent  of  a  conyiction 
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of  the  offence  charged  pronounced  upon  a  complaint  which 
charged  a  contravention  of  the  8th  section  of  the  Act  of  1859, 
but  which  did  not  set  forth  facts  which  necessarily  implied  a 
contravention  of  that  Act — Walker  and  Hodgery  High  Court, 
19th  March  1885,  p.  595. 
See  Infamy,  Dbolaration  of,  p.  118. 
„    Statute  29th  and  30th  Vic,  c.  cclzxiil  (Glasgow  Police 

Act,  1866),  p.  147. 
„    Statute  42nd  and  43bd  Vic,  c  oxxxn.  (Edinburgh  Muni- 
cipal and  Police  Act,  1879),  p.  160. 
„   Conviction  following  partly  upon  Confession,  p.  169. 
„    Perjury,  p.  350. 

Excise  Prosecution,  p.  354. 
Proof,  Remit  to  Sheriff  to  allow  further,  p.  471. 
„   Smoke  Nuisance,  p.  509. 
TENANT. 

See  Contagious  Diseases,  Animaus,  p.  267. 
THEFT. 

An  indictment  hore  that  'you,'  the  panel,  'having  received' 
certain  moneys  '  as  factor  and  on  hehalf  of '  the  executrix  of  a 
deceased  hankrupt, '  and  under  the  trust  and  duty  that  you 
should  forthwith  hand  over  the  same  to '  the  trustee  on  the 
bankrupt's  sequestrated  estate, '  for  the  purpose  of  the  same 
being  divided  among  the  creditors  of  the  said  estate,  and  that 
you  should  in  no  event  appropriate  the  same  to  your  own  uses 
and  purposes,'  did  steal  the  sum  so  received. 
Held  that  as  the  possession  set  forth  was  lawful  possession,  with 
merely  liability  to  account^  there  was  no  relevant  charge  of 
theft 
An  indictment  bore  that  the  panel  having  acted  as  subfactor  for 
an  heritable  securities  association  from  March  1882  to  July 
1883,  and  having  at  various  dates  in  the  course  of  that  period 
received  from  tenants  of  the  association,  who  were  named, 
'  sums  of  money  amounting  to  £864,  10s.  5d.  sterling,  and 
various  other  sums,  being  rents  and  feu-duties  of  the '  proper- 
ties belonging  to  the  association,  '  accruing  and  paid  during  the 
period ' :  and  further  it  being  the  panel's  duty  to  account  for 
these  rents  and  feu-duties,  and  in  no  event  to  appropriate 
them  or  any  -part  of  them  to  his  own  uses  and  purposes,  did 
'on  several  or  one  or  more  occasions  during  the  period' 
specified,  steal  the  sum  mentioned,  or  otherwise  did  embezzle  it 
Held  that  the  charges  of  theft  and  embezzlement  were  both  bad 
for  want  of  specification,  and  that  the  charge  of  theft  was  also 
irrelevant,  as  the  possession  set  forth  was  lawful  possession, 
with  merely  a  liabUity  to  account 
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The  modus  of  a  charge  of  thefb,  or  alternatively  of  embezzlement, 
was  libelled  as  consisting  of  the  following  facta,  viz. : — That 
the  panel,  who  was  unable  to  pay  his  debts,  and  had  granted 
a  trust  deed  for  behoof  of  his  creditors  in  1879,  which  was 
superseded  by  sequestration  of  his  estates  in  1883,  promoted  a 
banking  company  with  a  capital  of  £10,000,000,  which  was 
registered  under  the  Companies  Acts  in  January  in  1881 ; 
that  he  then,  without  finding  caution  for  his  intromissions  and 
the  faithful  discharge  of  his  office,  in  terms  of  the  articles  of 
association,  entered  upon  office  and  acted  as  general  manager 
of  the  company  until  its  liquidation  in  July  1884.  Further, 
that  he  in  the  course  of  carrying  on  this  business  got  into  lus 
custody  and  control '  all  the  moneys  of  the  said  company,  being 
the  capital  of  the  said  company  in  so  far  as  paid  up,  and  the 
moneys  lodged  with  the  said  company  by  depositors,'  amount- 
ing in  all  to  £5000.  His  duty  to  apply  that  money  for  the 
best  interest  and  security  of  the  said  company,  and  in  no 
event  to  appropriate  it  to  his  own  use,  was  set  forth.  The 
first  charge  concluded  thus — Tou,  the  panel, '  taking  advantage 
of  your  position  as  general  manager  foresaid,  and  having  no 
directors  of  the  said  company  duly  appointed  to  control  or 
supervise,  you  did  at  various  times  between'  19th  January 
1882  and  Ist  September  1884,  at  the  premises  of  the  company, 
steal  the  simi  of  £2736.  The  altemato^chaige  proceeded  on 
the  same  narrative,  and  was  that  you,  the  panel,  did,  '  con- 
trary to  your  duty  and  in  breach  of  your  trust  as  general 
manager  foresaid,  and  out  of  the  ordinary  course  of  banking 
business,  take  to  yourself  out  of  the  moneys  in  your  custody 
and  control  as  general  manager  foresaid,  unsecured  and  improper 
overdrafts  on  your  accounts  current  with  the  said  company, 
numbered  respectively  1,  4,  5,  and  7,  the  said  overdiafls 
amounting  together'  to  the  sum  of  £2736,  and  did  thus 
embezzle  that  sum. 

Held  that  there  was  no  relevant  charge  either  of  theft  or 
embezzlement. 

Held,  upon  an  objection  to  a  charge  of  breach  of  trust  and  em- 
bezzlement, that  the  charge  sufficiently  specified  the  person  to 
whom  the  panel  was  bound  to  account ;  also  that  the  locus  of 
appropriation  contained  a  sufficient  specification  of  the  place 
where  the  panel  received  the  money  alleged  to  have  been 
embezzled. 

Held  in  a  trial  for  Breach  of  I'rust  and  Embezzlement,  that  it 
was  incompetent  to  adduce,  in  support  of  the  charge,  evidence 
of  what  the  panel  deponed  to  in  his  deposition  in  a  sequestra- 
tion of  the  estate,  a  portion  of  which  he  was  charged  with 
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baTing  embezzled. — Alexander  GHnttk  Flefnimg^  High  CoDrt^ 

•23rd  March  1885,  p.  552. 
See  Breach  of  Trcst  and  £MBRZZLBMK!rr.  p.  492. 
OP  CkiODs  Obtained  on  Approbatiox. 

Sev  FRAUDrLENT  DEBTOR,  p.  48. 

TUOLING  ASSIZE. 

H^-ld  by  Loni  Young  (following  the  case  of  Isabella  Cobb,  High 
Court,  Swint.,  Vol.  I.,  pp.  176,  227,  and  354)  that  a  person 
convicted  of  assault  may  gul^seqnently  be  trie^l  for  murder  on 
the  supervening  death  of  the  person  injured  by  the  assault. — 
Pain'ck  O'Connor,  Glasgow,  December  27,  1S82,  p.  206. 
TIMR 

See  Bail,  p.  346. 

„   Bankrupt,  Fraudulent  Concealment  of  Property  by,  p. 
443. 
TITLE  TO  SUE. 

See  Procurator-Fiscal,  p.  284. 

„    Railway,  Interference  with  Carriaob-way  by,  p.  463. 
„    Statute  8th  and  9th  Via,  c.  33,  sbo.  142  (Railway  Clauses 
Consolidation  (Scotland)  Act,  1845),  p.  463. 
TITLES — Production  of. 

See  Salmon  Fishing,  p.  305. 
TRADE — Restraint  of. 

See  Trades  Union,  Unregistered,  p.  137. 
TRADES  UNION— Unregistered. 

The  widow  of  a  member  of  a  trade  society  raised  a  small-debt 
action  against  the  society  for  payment  of  £12,  as  the  funeral 
allowance  due  to  her  as  widow.  The  society  pleaded  that  the 
Sheriff  had  no  jurisdiction,  in  respect  that  the  society  was  an 
unregistered  trades  union,  some  of  the  purpi>ses  of  which  were 
in  restraint  of  trade ;  and  that  the  action,  as  being  an  action 
to  enforce  an  agreement  to  provide  benefits  to  the  members  of 
the  society  out  of  its  funds,  was  incompetent  at  common  law, 
also  under  section  4  of  The  Trades  Union  Act,  1871,  which 
enacts  that  'nothing  in  this  Act  shall  enable  any  Court  to 
entertain  legal  proceedings  instituted  with  the  object  of 
directly  enforcing,*  *  any  agreement  for  the  application  of  the 
funds  of  a  trades  union  (a)  to  provide  benefits  to  members.' 
Tlie  Sheriff  granted  decree  against  the  defenders,  who  appealed 
to  the  Court  of  Justiciary  under  the  31st  section  of  The  Small 
Debt  Act,  1837.  The  resjwndent  objected  to  the  competency 
of  the  appeal  The  society  replied  that,  as  the  Sheriff  had 
erroneously  sustained  his  own  jurisdiction,  and  detennined 
the  merits  of  an  action  which  was  competent  in  no  Court,  an 
appeal  against  the  decree  was  competent. 

3  E  2 
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Held  that  the  question  whether,  under  the  Acts  of  Parliament 
and  the  rules  of  the  society,  a  contract  enforceable  in  a  Court 
of  law  had  been  entered  into  between  the  deceased  member 
and  the  society,  was  a  question  which  the  Sheriff  was'  entitled 
to  determine,  and  that  his  judgment  finding  that  there  was 
such  a  contract  was  not  appealable  under  the  Small  Debt  Act. 
In  an  appeal  to  the  Court  of  Justiciary  under  the  31st  section  of 
The  Small  Debt  Act,  1837,  which  raised  an  ordinary  question 
of  civil  liability  between  private  persons,  the  Court,  instead 
of  following  the  usual  practice  of  modifying  the  expenses  of 
the  successful  party  at  a  fixed  sum,  remitted  the  account  of 
expenses  to  the  Clerk  of  Court  to  tax  and  report,  and  there- 
after approved  of  the  report,  and  decerned^  for  the  amount  as 
taxed. — Allismi  v.  BcUmaijiy  High  Court,  26th  October  1882, 
p.  137. 

TRAFFICKING  IN  SPIRITS. 

A  grocer,  licensed  to  sell  exciseable  liquors  not  to  be  consumed 
on  the  premises,  in  terms  of  The  Public  Houses  Acts  Amend- 
ment (Scotland)  Act,  1862,  Certificate  No.  3,  Schedule  A, 
having  been  convicted  of  permitting  or  suffering  drink  to  be 
consumed  on  his  premises,  upon  a  complaint  which  charged 
the  selling  or  supplying  a  gill  of  whisky,  and  the  permitting 
the  same  to  be  drunk  on  his  premises,  the  Court,  on  appeal, 
quashed  the  conviction,  on  the  ground  that  the  ofience  con- 
sisted in  the  trafficking  in  or;,'giving  exciseable  liquor  for  the 
purpose  of  being  consumed  there,  and  that 'the  permitting  by 
a  grocer  of  a  customer  to  test  whisky  on  his  premises  while 
the  purchase  of  a  gallon  was  being  made  did  not  amount  to  a 
breach  of  the  certificate. — Lennox  v.  Ferguson,  High  Court,  9th 
June  1882,  p.  33. 

By    Servant    against    Master's 

Order. 
See  Breach  of  Certificate  bt  Servant,  p.  602. 

TRAMWAY. 

See  Statute  42nd  and  43rd  Vic,  c.  cxxxii.  (Edinburgh  Muni- 
cipal and  Police  Act,  1879),  p.  160. 

TUTORING  WITNESS. 

A  hotel-keeper,  convicted  of  a  contravention  of  his  certificate, 
brought  a  suspension  on  the  ground  that  the  evidence  upon 
which  the  conviction  had  proceeded  was  incompetent,  averring 
that  of  three  police-constables,  who  were  the  only  witnesses 
for  the  prosecution,  the  first,  examined  had  communicated  to 
the  second,  when  about  to  be  examined,  the  questions  which 
had  been  asked  and  the  answers  which  had  been  given  in 
croi?8-('xain illation ;  that    the   second   constable   had   made    a 
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eimilar  coinmunication  to  the  third;  that  these  communica- 
tions were  made  for  the  direction  and  guid^ce  of  the  witnesses 
to  whom  they  had  been  made ;  and  that  the  evidence  given  by 
these  witnesses  was  false.  The  Court  being  of  opinion  that 
these  averments  were  irrelevant,  refused  the  suspension. — 
Campbell  v.  Cadenhead^  High  Court,  16th  July  1884,  p.  468. 

UNLAWFUL  CARNAL  KNOWLEDGE. 

See  Statute  48th  and  49th  Vic,   o.   69,   sbos.   5    and   9 
(Criminal  Law  Amendment  Act,  1885),  p.  696. 

Attempting  to  have. 

An  indictment  which  charged,  inter  cdiay  the  statutory  offence 
set  forth  in  sub-section  1  of  section  5  of  The  Criminal  Law 
Amendment  Act,  of  attempting  to  have  unlawful  carnal 
knowledge  of  a  girl  above  thirteen  and  under  sixteen,  was 
objected  to  on  the  ground  that  it  contained  no  f^)ecification  in 
the  minor  of  the  manner  in  which  the  alleged  attempt  had 
been  made,  except  by  the  use  of  the  words  in  the  statute, 
*  did  attempt  to  have  unlawful  carnal  knowledge  of '  the  girl. 
Objection  sustained,  and  the  libel  found  to  be  not  relevant. 
— H,  M,  Advocate  v.  Charles  Kelly,  Glasgow,  24th  December 
1885,  p.  722. 
See  Statute  48th  and  49th  Vic,  c.  69  (Criminal  Law 
Amendment  Act,  1885),  p.  696. 

USING  ^D  UTTERING  False  Reports  and  Balance  Sheets. 
See  Bank  Director,  Fraudulent,  p.  37. 

VIOLATING  SEPULCHRE. 

Circumstances  in  which  a  person  was  convicted  of  *  violating  the 
sepulchres  of  the  dead,  and  raising  and  carrying  away  dead 
bodies  out  of  their  graves,'  by  abstracting  a  body  from  the 
vault  of  a  mortuary  chapel,  and  concealing  it  in  the  hope  of 
extorting  money,  and  sentence  of  five  years*  penal  servitude 
was  pronounced. — Charles  Soutar,  High  Court,  October  23 
and  24,  1882,  p.  66. 

WARRANT — Endorsed  by  Secretary  op  State. 
See  Fugitive,  p.  649. 

WEIGHTS  AND  MEASURES. 

The  73rd  section  of  the  Weights  and  Measures  Act  of  1878 
enacts  that  *  an  appeal  against  a  conviction  under  this  Act  in 
Scotland  shall  be  to  the  Court  of  Justiciary  at  the  next 
Circuit  Court,  or,  where  there  are  no  Circuit  Courts,  to  the 
High  Court  of  Justiciary  at  Edinburgh,  and  not  otherwise, 
and  such  appeal  shall  be  made  under  the  rules,  limitations, 
and  conditions'  of  the  Act  abolishing  heritable  jurisdictions. — 
Held  that  this  enactment  could  not  be  read  as  excluding 
ajipeals  on  questions  of  law,  under  the  3rd  section  of  the 
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Summary  Prosecutions  Appeals  Act  of  1875,  for  the  opinion 
of  the  High  Court. 

A  licensed  spirit-dealer  was  in  the  hahit  of  using  glass  vessels  of 
three  sizes,  none  of  them  imperial  measures,  or  represented  to 
be  such,  in  supplying  threepence  worth,  sixpence  worth,  or 
one  shilling's  worth  of  whisky,  as  the  case  might  be,  when  a 
demand  in  that  way  was  made  by  customers.  No  other 
quantity,  such  as  twopence  worth  or  fivepenco  worth,  was 
supplied  to  customers  in  these  vessels. — Held  that  this  was 
not  a  sale  by  measure  within  the  sense  of  The  Weights  and 
Measures  Act,  1878,  and  a  conviction  under  the  29th  section 
of  that  Act  quashed, — Craig  v.  M^PheCy  High  Court,  14th 
March  1883,  p.  243. 

See  Statute  38th  and  39th  Vic,  c.  62  (Summary  Prosecutions 
Appeals  Act,  1875),  p.  243. 

WHITE  FISHING. 

See  Stake  Nets,  p.  608. 

WILFUL  DISOBEDIENCE. 
See  Ship,  p.  367. 

WILFUL  FIRE-RAISING. 

Direction  by  Lord  Young,  in  charging  a  jury : — *  If  a  person 
intentionally,  and  not  in  pursuit  of  any  lawful  object,  sets  fire 
to  premises,  he  commits  the  crime  of  wilful  fire-raising ;  and 
if,  while  engaged  in  some  other  unlawful  act,  or  while  in 
such  a  state  of  excitement  as  not  to  care  what  he  is  doing,  he, 
without  deliberate  intention  to  do  so,  sets  premises  on  fire,  he 
commits  the  crime  of  wicked,  culpable,  and  reckless  fire-rais- 
ing ;  but  the  accidental  setting  on  fire  of  premises  by  mere 
carelessness  is  not  in  ordinary  circumstances  criminal. 

Evidence  on  which,  under  the  above  direction,  the  Jury  found  a 
charge  of  wilful  fire-raising,  or  otherwise  of  wicked,  culpable, 
and  reckless  fire-raising,  against  a  panel,  not  proven. — Bof/ert 
Smdlie,  Glasgow,  20th  June  1883,  p.  287. 

The  major  proposition  of  an  indictment  charged  wilful  fire-rais- 
ing, as  also  attempt  to  commit  wilful-raising  without  mention 
of  any  aggravation ;  and  the  minor  narrated  that  the  panel 
had  formed  a  fraudulent  scheme  to  defraud  an  Insurance 
Company,  and  averred  that  the  crimes  were  committed  in 
pursuance  of  said  scheme. — Objection  to  the  relevancy  that 
the  minor  proposition  was  not  covered  by  the  charge  in  the 
major  repelled. — Roheii  Netlsmi,  Glasgow,  17th  June  1884, 
p.  451. 

WITNESS. 

^ee  TlIKFT,  p.  552. 
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See  Charagtkb  of  Witnibss,  p.  379. 
Not  on  List. 

During  a  criminal  trial  in  a  Sheriff  Court,  before  a  Jury,  after 
proof  on  both  sides  was  declared  closed,  a  person  whose  name 
was  not  on  either  list  of  witnesses  was  examined  on  oath  in 
causa  at  the  request  of  the  Court  and  the  Jury,  without  any 
objection  being  taken  by  the  prisoners,  who  were  convicted. 

Held  that  the  examination  of  such  witnesses  was  incompetent^ 
and  the  conviction  suspended. —  Wynn  and  another  v.  Lindeay^ 
High  Court,  22nd  November  1883,  p.  370. 

See  Dbfobobmbnt,  p.  582. 
■  Eeoordino  Evidsnob  op. 


See  Statute  37th  and  38th  Vic,  a  64  (Evidence  Further 
Amendment  (Scotland)  Act,  1874),  p.  118. 
„  Defobgxmxnt,  p.  582. 
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